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CROW BUTTE RESOURCES, INC. 
 
(Marsland Expansion Area) 

) 
) 
) 
) 
) 

Docket No. 40-8943-MLA-2 
 
ASLBP No. 08-867-02-OLA-BD01 

 
APPLICANT’S RESPONSE TO PETITION TO  

INTERVENE FILED BY THE OGLALA SIOUX TRIBE 
 

I.  INTRODUCTION 

  Pursuant to 10 C.F.R. § 2.309(h), Crow Butte Resources, Inc. (“Crow Butte” or 

“the Applicant”) files this response to the request for hearing/petition to intervene (“Petition” or 

“Pet.”) filed on January 29, 2013, by the Oglala Sioux Tribe (“OST” or “Petitioner”).1  For the 

reasons discussed below, the Petition should be denied.  The Petitioner has not demonstrated 

standing and did not present an admissible contention.   

II.  BACKGROUND 

  Crow Butte is currently licensed to operate an in-situ uranium recovery facility 

near Crawford, Nebraska.  By letters dated May 16 and June 8, 2012, Crow Butte submitted a 

request to amend Source Material License SUA–1534 to construct and operate a satellite 

uranium recovery facility at the Marsland Expansion Area (“MEA”) in Dawes County, 

Nebraska.  An NRC administrative review, documented in an email to Crow Butte dated October 

5, 2012 (ADAMS Accession No. ML12285A142), found the application acceptable to begin a 

                                                 
1  “Petition to Intervene and Request for Hearing of the Oglala Sioux Tribe,” dated January 

29, 2013. 
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technical review.  A notice of opportunity to request a hearing was published in the Federal 

Register with a deadline for filing petitions of January 29, 2013.2  The Petitioner timely filed a 

request for hearing. 

A. Standing Requirements 

Any person who seeks to intervene in a Commission proceeding must 

demonstrate that he or she has standing.  The Commission has long applied judicial concepts of 

standing to determine whether a party has a sufficient interest to intervene as a matter of right.3  

To establish standing, there must be an “injury-in-fact” that is either actual or threatened.4  The 

injury must be “concrete and particularized,” not “conjectural” or “hypothetical.”5  As a result, 

standing will be denied when the threat of injury is too speculative.  The alleged “injury-in-fact” 

also must lie within the “zone of interests” protected by the Atomic Energy Act (“AEA”) or the 

National Environmental Policy Act (“NEPA”), 42 U.S.C. §§ 4321, et seq.6  A petitioner must 

also establish a causal nexus between the alleged injury and the challenged action.7  A 

                                                 
2  “Crow Butte Resources, Inc. License SUA–1534, License Amendment To Construct and 

Operate Marsland Expansion Area,” 77 Fed. Reg. 71454 (November 30, 2012). 

3  Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-98-21, 48 NRC 185, 195 
(1998).   

4  Id., citing Wilderness Soc’y v. Griles, 824 F.2d 4, 11 (D.C. Cir. 1987).   

5 Sequoyah Fuels Corp. & Gen. Atomics (Gore, Oklahoma Site), CLI-94-12, 40 NRC 64, 
72 (1994).   

6  Quivira Mining Co. (Ambrosia Lake Facility, Grants, New Mexico), CLI-98-11, 48 NRC 
1, 6 (1998). 

7  Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 & 2), LBP-98-27, 48 
NRC 271, 276 (1998), aff’d, CLI-99-4, 49 NRC 185 (1999).   
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determination that the injury is fairly traceable to the challenged action depends, in part, on 

whether the chain of causation is “plausible.”8   

In materials licensing cases, there is no automatic presumption of standing based 

on geographic proximity.  Rather, “a presumption of standing based on geographical proximity 

may be applied . . . where there is a determination that the proposed action involves a significant 

source of radioactivity producing an obvious potential for offsite consequences.”9  Whether a 

proposed action carries with it an “obvious potential for offsite consequence,” and, if so, at what 

distance a petitioner can be presumed to be affected, must be determined “on a case-by-case 

basis, taking into account the nature of the proposed action and the significance of the 

radioactive source.”10   

  An organization may demonstrate standing by showing “either immediate or 

threatened injury to its organizational interests or to the interests of identified members.”11  For 

an organization to assert “representational standing” on behalf of one or more of its members, the 

organization “[m]ust demonstrate how at least one member may be affected by the licensing 

action, must identify that member by name/address, and must show that the organization is 

authorized to request a hearing on that member’s behalf.”12  Organizational standing requires a 

demonstration that the action at issue will cause an injury-in-fact to the organization’s interest 

                                                 
8  Sequoyah Fuels, CLI-94-12, 40 NRC at 75.   

9  See Georgia Institute of Technology (Georgia Tech Research Reactor), CLI-95-12, 42 
NRC 111, 116 (1995) (citing Sequoyah Fuels, CLI-94-12, 40 NRC at 75 n.22). 

10  Id.; see also Exelon Generation Co., LLC and PSEG Nuclear, LLC (Peach Bottom 
Atomic Power Station, Units 2 and 3), CLI-05-26, 62 NRC 577, 580 (2005). 

11  Georgia Tech, CLI-95-12, 42 NRC at 115.   

12  N. States Power Co. (Monticello; Prairie Island, Units 1 & 2; Prairie Island ISFSI), CLI-
00-14, 52 NRC 37, 47 (2000).   
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that is within the zone of interests of the AEA or NEPA.13  The injury-in-fact necessary to 

establish organizational standing must be more than “a mere ‘interest in a problem,’ no matter 

how longstanding the interest and no matter how qualified the organization is in evaluating the 

problem.”14 

B. Admissibility of Contentions 

  To gain admission to a proceeding as a party, a petitioner must submit at least one 

contention that meets the requirements of 10 C.F.R. § 2.309(f)(1).  An admissible contention 

must: 

(i) Provide a specific statement of the issue of law or fact to be raised 
or controverted; 

 
(ii) Provide a brief explanation of the basis for the contention; 
 
(iii) Demonstrate that the issue raised in the contention is within the 

scope of the proceeding; 
 
(iv) Demonstrate that the issue raised in the contention is material to 

the findings the NRC must make to support the action that is 
involved in the proceeding; 

 
(v) Provide a concise statement of the alleged facts or expert opinions 

which support the requestor’s/petitioner’s position on the issue and 
on which the petitioner intends to rely at hearing, together with 
references to the specific sources and documents on which the 
requestor/petitioner intends to rely to support its position on the 
issue; and 

 
(vi) Provide sufficient information to show that a genuine dispute 

exists with the applicant/licensee on a material issue of law or fact. 

                                                 
13  Sierra Club v. Morton, 405 U.S. 727, 739 (1972). 

14  Id. at 739. 
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The contention rule is “strict by design.”15  The Commission’s procedures do not 

allow “‘the filing of a vague, unparticularized contention,’ unsupported by affidavit, expert, or 

documentary support.”16  Likewise, Commission practice does not “permit ‘notice pleading,’ 

with details to be filled in later.”17  A contention must present a genuine dispute with the 

applicant on a material issue.  Any contention that fails directly to controvert the application or 

that mistakenly asserts the application does not address a relevant issue must be denied.18  The 

petitioner must present the factual information and expert opinions necessary to support its 

contention adequately.19  Failure to do so requires that the contention be rejected.20  Neither mere 

speculation nor bare assertions alleging that a matter should be considered will suffice to allow 

the admission of a proffered contention.21   

III.  DISCUSSION 

  For the reasons set forth below, OST has not demonstrated standing or proffered 

an admissible contention.   

                                                 
15  Dominion Nuclear Conn., Inc., (Millstone Nuclear Power Station, Units 2 and 3), CLI-

01-24, 54 NRC 349, 358 (2001). 

16  N. Atl. Energy Serv. Corp. (Seabrook Station, Unit 1), CLI-99-6, 49 NRC 201, 219 
(1999), quoting Balt. Gas & Elec. Co. (Calvert Cliffs Nuclear Power Plant), CLI-98-25, 
48 NRC 325, 349 (1998).   

17  Id. 

18  PPL Susquehanna LLC (Susquehanna Steam Electric Station, Units 1 and 2), LBP-07-10, 
66 NRC 1, 24 (2007). 

19  See Georgia Inst. of Tech. (Georgia Tech Research Reactor), LBP-95-6, 41 NRC 281, 
305, vacated in part and remanded on other grounds, CLI-95-10, 42 NRC 1, aff’d in 
part, CLI-95-12, 42 NRC 111 (1995).   

20  Palo Verde, CLI-91-12, 34 NRC at 155. 

21  Fansteel, Inc. (Muskogee, Oklahoma Site), CLI-03-13, 58 NRC 195, 203 (2003).   
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A. Petitioner Has Not Demonstrated Standing 

  In support of standing, the Petition explains that the OST is a federally-recognized 

Indian Tribe, located on the Pine Ridge Reservation in South Dakota.  OST asserts that its 

standing to participate in this proceeding is demonstrated by the declarations of Wilmer Mesteth, 

who is the Oglala Sioux Tribal Historic Preservation Officer (“THPO”), and Denise Mesteth, 

who is the Director of the Oglala Sioux Tribal Land Office.  The declarations express the Tribe’s 

interest in protecting its cultural and historical resources, along with its lands, natural resources, 

economic prosperity, and the health, safety, welfare of the tribal members and the public.  OST 

states that it seeks to participate in this proceeding to protect its historical, archaeological, and 

traditional cultural values and sites included within the proposed project area.  OST seeks 

standing under the National Historic Preservation Act (“NHPA”) based on the Tribe’s procedural 

rights in identifying, evaluating, and establishing protections for historic and cultural resources.   

  Although OST is a federally-recognized Indian tribe, it must meet the standing 

requirements in 10 C.F.R. § 2.309(d)(1) because the Marsland site is not located within the 

Tribe’s boundaries.22  While OST has been found to have standing in two other NRC 

proceedings, the factual circumstances in those cases are quite different from those in the present 

case.  In the Crow Butte license renewal proceeding, the Commission found that OST had “a 

current, concrete interest in protecting the artifacts on the site” and accordingly had standing to 

intervene.23  However, standing in that case was based in large part on the presence of known 

prehistoric artifacts within the licensed area.24  Likewise, in the Dewey Burdock proceeding, the 

                                                 
22  10 C.F.R. § 2.309(d)(2). 

23  Crow Butte Resources, Inc. (License Renewal), CLI-09-9, 69 NRC 331, 338 (2009). 

24  Id. at 337-338 (noting that eight archeological sites within the project area are Native 
American in origin).  
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Board found that OST had standing based, in part, on the fact that potentially significant sites at 

the project remained “unevaluated” from a cultural resource perspective.25  Here, in contrast, the 

cultural resources surveys did not identify any Indian camps, prehistoric artifacts, or unevaluated 

sites at Marsland.26  This is discussed in the application and Petitioner does not point to any 

contrary information.  Although the THPO declaration states that the “discovery of an Indian 

camp and prehistoric artifacts” at the site implicate the tribal interests, there is no support or 

documentation for that claim.27  No Indian camp or prehistoric artifacts were found at the MEA.  

Because the declarations supporting standing do not identify an injury that would be caused by 

operations at Marsland, there is no standing.   

  Further, as discussed below, the requirements of the NHPA apply only to federal 

agencies, not private applicants.  At this stage of the proceeding (i.e., before the NRC Staff has 

conducted its Section 106 consultation), any alleged procedural injury relating to NHPA non-

compliance is not yet ripe and therefore not within the zone of interests of this proceeding.28   

                                                 
25  See Powertech USA, Inc. (Dewey-Burdock In Situ Uranium Recovery Facility), LBP-10-

16, __ NRC __ (slip op. at 24) (noting that the application documents a small number of 
sites in the mining area that it states are eligible for inclusion in the National Register of 
Historic Places and many more sites that remain unevaluated).   

26  See ER at 3-76 (citing Graves et al, Marsland Expansion Area Uranium Project Class III 
Cultural Resource Investigation, dated April 28, 2011 (ADAMS Accession No. 
ML12165a503)). 

27  Wilmer Mesteth Declaration at ¶6.  In fact, this portion of the declaration is the same as 
that filed by Mr. Mesteth in the Dewey-Burdock proceeding (ADAMS Accession No. 
ML100960642).  And, the Crow Butte license renewal proceeding involved a known 
Indian camp and artifacts near the main mining area.  But, significantly, those cultural 
resources are not relevant in this proceeding, which is limited to impacts at the Marsland 
site.  Unsupported assertions of an injury that are not linked to the current application 
cannot support standing. 

28  CBR LR, CLI-09-9, 69 NRC at 338.  Certainly, OST has procedural interests related to 
NHPA compliance.  But, those interests involve the NRC Staff’s Section 106 reviews, 
which are not yet ripe.  At present, the focus of the proceeding is on Crow Butte’s 
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  The Petitioner additionally bases its claim of standing on concerns regarding 

possible groundwater contamination of tribal land from the proposed Marsland project.29  

However, general environmental interests are insufficient to confer standing.30  Instead, standing 

requires a discrete institutional injury.  Here, the standing declaration does not provide any link 

between Crow Butte’s proposed operations at Marsland and either the organization or its 

members.  The MEA is located more than 30 miles from the Pine Ridge Reservation.  The 

declaration makes no allegation regarding potential release mechanisms (such as surface water 

spills) or reference to any particular source of contamination.  And, in any event, both surface 

water and the upper aquifer at the MEA flow to the south towards the Niobrara River (and away 

from the White River and the Pine Ridge Reservation).31  In short, there is nothing in the 

declaration to support a finding that Crow Butte’s proposed operations at Marsland will “cause” 

contamination at the Pine Ridge Reservation.  OST therefore has not established an injury-in-fact 

or causation that would give standing in this proceeding. 

B. The Proposed Contentions Are Not Admissible 

  Each of the proposed contentions will be discussed below.  However, two 

recurring defects occur throughout the Petition.  First, many contentions on their face fail to 

                                                                                                                                                             
application, not the adequacy NRC Staff reviews.  As the Commission has explained, 
OST may file a contention relating to NHPA compliance when the NRC Staff 
consultation is complete.  CBR LR, CLI-09-9, 69 NRC at 351. 

29  Denise Mesteth Declaration at ¶4. 

30  International Uranium (USA) Corp. (White Mesa Uranium Mill), CLI-01-21, 54 NRC 
247, 254 (2001). 

31  ER at 3-21, 3-28, 3-44.  The Niobrara River is in a different river basin than the White 
River.  See Nebraska State Atlas (available at http://www.nationalatlas.gov/printable/ 
images/pdf/rivers/pagehyd_ne3.pdf).  Contamination does not move “upgradient.”  See 
Figure 1.1.-3, “Current Permit Area and Proposed Expansion Area.” 
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address the contention pleading criteria set forth in 10 C.F.R. § 2.309(f)(1).  These criteria are 

mandatory and must be scrupulously followed.  As the Commission has stated with respect to 

these regulatory provisions, “[i]f any one of these requirements is not met, a contention must be 

rejected.”32  Ultimately, it is the responsibility of petitioners, not the Licensing Board, to provide 

the necessary information to satisfy the requirements for the admission of their contentions, 

including an explanation of the bases for those contentions.33   

  Second, OST has failed to provide any discussion of the bases for the contentions 

or pointed to any specific deficiencies in the application.  Instead, OST simply refers the parties 

to the LaGarry opinion or other declarations without any explanation as to how the document 

raises a dispute with the findings in the application.  Neither the LaGarry opinion nor the EPA 

letter even cite the Marsland application.  Providing material or documents as a basis for a 

contention, without setting forth an explanation of its significance for the application at issue, is 

inadequate to support the admission of a contention.34   

  Against this backdrop and for the reasons discussed below, none of OST’s 

proposed contentions establish an admissible dispute for hearing.   

1. Contention 1: Failure to Meet Applicable Legal Requirements Regarding 
Protection of Historical and Cultural Resources, and Failure to Involve or 
Consult the Oglala Sioux Tribe as Required by Federal Law 

  Proposed Contention 1 is inadmissible because it fails to demonstrate a genuine 

dispute with the application.  OST asserts that the Environmental Report (“ER”) (at 3-76) 

                                                 
32  Arizona Public Service Co. (Palo Verde Nuclear Generating Station, Units 1, 2, and 3), 

CLI-91-12, 34 NRC 149, 155 (1991). 

33  Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-942, 32 
NRC 395, 416-417 (1990). 

34  Fansteel, CLI-03-13, 58 NRC at 205.   
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“demonstrates that a significant number of archaeological, historical, and traditional cultural 

resources on site have not been evaluated but compared to results of a few cultural resource 

investigations on some private land, White River, and the Cities of Chadron and Crawford about 

10 miles to 15 miles to the north.”35  There is no basis for this statement and no such resources 

have been identified.  The ER actually states only that “[t]here have been few cultural resources 

investigations on private land in southern Dawes County.”36  But, the ER goes on to explain that 

Crow Butte’s cultural resources survey contractor, ARCADIS, completed an intensive pedestrian 

block cultural resources inventory of approximately 4,500 acres at the MEA during the period 

from November 2010 to February 2011.37  The contractor completed a field survey of an 

additional 160 acres on February 19, 2011.38  And, contrary to the assertions of OST (Pet. at 12), 

the cultural resources survey specifically assessed the eligibility of the sites for inclusion in the 

National Register of Historic Places (“NRHP”).  The ER explains that none of the newly-

recorded historic sites were recommended as eligible for the NRHP.39  OST has therefore failed 

to demonstrate a genuine dispute with the application on a material issue. 

  Another basis for proposed Contention 1 relates to an alleged failure of Crow 

Butte to comply with the NHPA.  This basis is similar to claims that were previously rejected by 

                                                 
35  Pet. at 11-12. 

36  ER at 3-76. 

37  Id. 

38  Id. at 3-77.   

39  Id.  The ER notes that “[n]o indigenous people sites or artifacts were found in the project 
area” (id. at 3-76, 3-77) despite “anticipat[ing] discovering modern and historic trash 
debris or dumps, historic foundations and structures, and prehistoric lithic scatters or 
isolated finds situated sporadically across the MEAUP.”  Marsland Expansion Area 
Uranium Project Class III Cultural Resource Investigation, dated April 28, 2011, at 20 
(ADAMS Accession No. ML12165a503).   
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the Commission in the license renewal and North Trend proceedings.40  As the Commission 

explained in those proceedings, the NHPA requires a federal agency to take into account the 

effects that certain proposals may have on properties listed, or eligible for listing, under the 

National Register of Historic Places.41  Regardless of the applicant’s efforts, the burden rests on 

the NRC to fulfill the consultation requirements.42  A proposed contention alleging failure to 

comply with the NHPA is not admissible simply because the agency has not yet had the 

opportunity to act.  In other words, the fact that NRC Staff consultations have not taken place is a 

result of the legal framework, not of any deficiency in the application.  Absent a genuine dispute 

over the sufficiency of the application, proposed Contention 1 is inadmissible.43 

                                                 
40  CBR LR, CLI-09-09, 69 NRC at 348-351; Crow Butte Resources, Inc. (North Trend), 

CLI-09-12, 69 NRC 535, 565-566 (2009). 

41  CLI-09-09, 69 NRC at 350-351; CLI-09-12, 69 NRC at 566. 

42  OST also claims that “despite having the applicant’s materials for approximately a year, 
and already having begun review of the project with respect to completeness of the 
application, the NRC has not yet engaged in the required consultation process.”  Pet. at 
13.  However, Crow Butte’s cultural resources contractor, SRI, sent letters to tribes, 
including OST, on December 9, 2011 (ADAMS Accession No. ML120120054), 
requesting information about places of religious and cultural significance that may be 
affected by Crow Butte’s proposed uranium recovery operations at Marsland in order to 
facilitate the NRC’s government consultations with OST as required by Section 106 of 
the NHPA.  And, the NRC Staff sent a letter to Mr. John Yellow Bird Steele, President, 
OST, on September 5, 2012 (ADAMS Accession No. ML12248A294), inviting OST to 
participate as a consulting party under Section 106 and assist in the identification and 
evaluation of historic properties that may be affected by the proposed action and 
development of proposals to address adverse effects that may be identified during the 
evaluation process.  The NRC Staff also sent a letter to the THPO on October 31, 2012 
(ADAMS Accession No. ML12311A501), requesting tribal participation in a field study 
to identify historic properties of religious and cultural significance at the Marsland site. 

43  A similar contention was admitted by the Licensing Board in Dewey-Burdock, LBP-10-
16 at 79-82.  In that case, however, there were potentially significant sites identified at 
the project that remained “unevaluated” from a cultural resource perspective.  Id. at 24.  
There are no such “unevaluated” sites or artifacts identified at the Marsland site. 
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2. Contention 2: Failure to Include Adequate Hydrogeological Information to 
Demonstrate Ability to Contain Fluid Migration 

  In proposed Contention 2, OST asserts that Crow Butte “fails to present sufficient 

information in a scientifically defensible manner to adequately characterize the site and off-site 

hydrogeology to ensure confinement of the extraction fluids.”44  OST states that the deficiencies 

include “unsubstantiated assumptions as to the isolation of the aquifers in the ore-bearing zones” 

and asserts that the deficiencies are supported by the opinion of Dr. LaGarry and an EPA letter.45  

But, OST does not identify any portion of the application that is alleged to be deficient or 

provide expert support for a dispute with a specific statement or fact in the application.   

  Proposed Contention 2 fails to challenge any of the information presented in the 

application regarding site hydrogeology or confinement.  Confinement is addressed in the ER at 

Section 3.4.3.2, Aquifer Testing and Hydraulic Parameter Identification Information.46  During 

the initial permitting and development activities within the MEA, an aquifer pumping test was 

performed between May 16 and May 20, 2011.47  The pumping test was performed in 

accordance with the Regional Pumping Test Plan, dated September 27, 2010, and March 16, 

2011, which was approved by the Nebraska Department of Environmental Quality (“NDEQ”).  

The pump test was specifically designed to (1) assess the hydrologic characteristics of the 

production zone aquifer within the test area, including the presence or absence of hydraulic 

boundaries; and (2) demonstrate sufficient confinement (hydraulic isolation) between the 

                                                 
44  Pet. at 18. 

45  Id. 

46  Much of the information and discussion presented in the ER is repeated in the Technical 
Report (“TR”).   

47  The final report on pumping test activities in the MEA (Marsland Regional Hydrologic 
Testing Report - Test #8; Aqui-Ver 2011) is included in Appendix F. 



 

 13

production zone and the overlying aquifer for the purpose of ISR mining.48  During the test 

(pumping and recovery periods), no discernible drawdown or recovery responses attributed to 

the test were observed in overlying Brule Formation observation wells, which supports the 

conclusion that adequate confinement exists between the overlying Brule Formation and the 

basal sandstone of the Chadron Formation.49   

  The application (ER at 3-44 to 3-45) also identifies a number of additional lines of 

evidence for confinement including: 

 Large differences in observed hydraulic head (330 to 500 feet) between 
the Brule Formation and the basal sandstone of the Chadron Formation 
indicate strong vertically downward gradients and minimal risk of 
naturally occurring impacts to the overlying Brule Formation (Section 
3.4.3.1). 

 Significant historical differences in geochemical groundwater 
characteristics between the basal sandstone of the Chadron Formation and 
the Brule Formation (Section 6.1.2.3). 

 Site-specific XRD analyses, particle grain size distribution analyses, and 
geophysical logging confirm the presence of a thick (up to 940 feet), 
laterally continuous upper confining layer consisting of low permeability 
mudstone and claystone, and a thick (more than 750 feet), regionally 
extensive lower confining layer composed of very low permeability black 
marine shale. 

 Analyses of particle size distribution results suggest a maximum estimated 
hydraulic conductivity of 10-5 cm/sec for core samples from the upper 
confining layer.  

 Hydraulic resistance to vertical flow is expected to be low due to the 
significant thickness of the upper confining zone within the MEA. 

 The vertical hydraulic conductivity across the upper and lower confining 
layers is likely to be even lower than 10-5 cm/sec due to vertical 
anisotropy. 

                                                 
48  ER at 3-41. 

49  Id. at 1-17, 3-41. 



 

 14

  The opinion of Dr. LaGarry does not address any of the evidence provided by 

Crow Butte in support of confinement or even point to any portion of the application that is 

alleged to be deficient.50  There is nothing here to litigate.   

Similarly, the EPA letter referenced in the proposed contention relates to draft 

NRC Staff environmental review documents for ISR facilities located in Wyoming.  The 

Petition makes no effort to link the EPA’s concerns for those facilities to the Marsland 

application, nor does it cite to any specific portion of the Marsland application that is alleged to 

be deficient.51  Having failed to establish a genuine dispute with the application, proposed 

Contention 2 must be rejected. 

3. Contention 3: Inadequate Analysis of Ground Water Quantity Impacts 

  In proposed Contention 3, OST alleges that “the application presents conflicting 

information on ground water consumption such that the water consumption impacts of the 

project cannot be accurately evaluated.”52  OST states that the application “does not provide  

reliable and accurate information as to the project’s ground water consumption.”  And, OST 

asserts that the opinion of Dr. LaGarry identifies concerns regarding the analysis of ground water 

quantity impacts based upon Crow Butte’s lack of knowledge as to the stratigraphy of water-

                                                 
50  See Exhibit 1 – LaGarry Opinion.  The opinion does not dispute the conclusions of the 

aquifer pump test.  In fact, the opinion does not contain a single citation to the Marsland 
application. 

51  The Petition (at 18) states only that the EPA discussion on draft NRC review documents 
for facilities in Wyoming “is directly applicable here” and provides “evidence” of the 
impacts “associated with failure to properly assess the baseline site conditions and 
impacts of lixiviant injection, attempts at restoration, and excursions.”  But, the Petition 
does not link the EPA letter to any aspect of the Marsland application or demonstrate that 
the same deficiencies otherwise apply. 

52  Pet. at 18-19. 
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bearing rocks in northwestern Nebraska.53  But, on closer review, neither the Petition nor the 

declaration of Dr. LaGarry identify a genuine dispute with the application or provide opinion or 

factual support for the contention.   

  Contrary to the Petition (at 18), the ER does address groundwater consumption.  

Section 4.4.3.1, Groundwater Consumption, states that groundwater consumption from operation 

is expected to be on the order of 0.5 to 2.0 percent of the total mining flow and notes that 

consumptive volume will increase during aquifer restoration, especially the groundwater sweep 

phase.54  The ER also notes that, based on drawdown data from years of operation in the current 

license area, and on the formation characteristics from the MEA Pumping Test, the drawdown 

effect on the Chadron aquifer as a result of operations has been and is expected to remain 

minimal.55  Overall, the application concludes that potential impacts on groundwater quality due 

to consumptive use outside the license area are expected to be negligible.56   

The Petition and declaration do not specifically dispute any of the data or 

conclusions in the application regarding groundwater consumption.  The LaGarry opinion is a 

generalized regional-scale dissertation on the stratigraphy of water-bearing rocks in northwestern 

Nebraska without any obvious connection to the specific attributes of the project under review by 

the NRC Staff.  The discussion of the contaminant pathways discussion at least mentions 

Marsland.  But it does not address water quality or consumption issues or identify any aspect of 

the application that is allegedly deficient.   

                                                 
53  Id. at 19. 

54  ER at 4-10.   

55  Id. 

56  Id. at 1-17. 
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  Moreover, to the extent that the contention is based on allegedly “conflicting” 

information (Pet. at 18), the Petition does not identify the portions of the application that are 

supposedly in conflict.  Nor does it provide any factual support that would show the existence of 

conflicting information.57  Because there is no genuine dispute with the application, proposed 

Contention 3 is inadmissible.   

4. Contention 4: Requiring the Tribe to Formulate Contentions before an EIS is 
Released Violates NEPA 

  In proposed Contention 4, OST asserts that “NRC Staff has violated NEPA by 

requiring that the Tribe formulate and submit detailed contentions before the NEPA process is 

complete, denying the Tribe the benefit of NEPA analysis.”58  The proposed contention does not 

dispute any portion of the Marsland application.  Instead, the proposed contention merely reflects 

OST’s views as to how it believes the NRC should perform its duties and conduct its hearings.  

But, OST’s opinion as to what applicable regulations should (but do not) require cannot serve as 

a basis for a contention.59  This proposed contention is, at bottom, an impermissible  challenge to 

NRC regulations in violation of 10 C.F.R. § 2.335.  The proper approach to seek a revision in the 

process is to submit a petition for rulemaking under 10 C.F.R. § 2.802.  Proposed Contention 4 is 

inadmissible. 

                                                 
57  Although a contention relating to groundwater quantity impacts was admitted in the 

Dewey-Burdock proceeding (LBP-10-16 at 67-69), the proposed contention there was 
supported by a detailed opinion of Dr. Moran (ADAMS Accession No. ML100960635).  
There is no expert support for the contention here and therefore no basis for a dispute 
with the application.   

58  Pet. at 19.  A similar contention was rejected by the Board in Dewey-Burdock, LBP-10-
16 at 79-82. 

59  Georgia Institute of Technology (Georgia Tech Research Reactor, Atlanta, Ga.), LBP-95-
6, 41 NRC 281, 303 (1995). 
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5. Contention 5: Failure to Consider Connected Actions 

  In proposed Contention 5, OST alleges that “there appears to have been no 

attempt by the NRC (or EPA) to conduct any NEPA analysis of the proposal for deep injection 

of hazardous materials.”60  According to OST, the deep disposal well is a “connected action” that 

must be analyzed.  However, the proposed contention does not cite any specific portion of the 

application that is alleged to be deficient or identify any dispute with the Marsland application.61  

The Petition also does not describe the cumulative impacts that are said to be overlooked or 

otherwise provide any basis for considering cumulative impacts from the deep disposal well at 

MEA.  This basis is also not supported by the LaGarry opinion, which does not mention the deep 

disposal well.   

  Even though the NDEQ is responsible for review of the deep disposal well permit 

application, the environmental impacts of the deep disposal well are discussed in ER consistent 

with NEPA.  For example, the ER notes that the liquid waste generated at the satellite facility, 

which will use the deep disposal well, will be a combination of production bleed and reverse 

osmosis waste.62  In Section 2.3.1.3, Waste Management, the ER evaluates liquid waste disposal 

alternatives and concludes that use of deep waste disposal wells is the best disposal option.63  

The ER notes that the deep disposal well at the MEA would be completed at an approximate 

                                                 
60  Pet. at 22. 

61  The Board in the Dewey-Burdock proceeding rejected a similar contention on the grounds 
that it was premature.  LBP-10-16 at 82-84.  The Board concluded that the duty of the 
lead agency to consider the actions of other federal agencies involved in a licensing 
action, is the responsibility of the NRC and not of the applicant.  Id. at 84.  The same 
reasoning applies to proposed Contention 5. 

62  ER at Figure 1.3-7. 

63  Id. at 2-5 to 2-6. 
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depth of 4,000 to 5,000 feet and would be isolated from any underground source of drinking 

water by approximately 1,500 feet of Pierre Shale.  Section 3.12.2.1, Liquid Waste Generated, 

lists the sources of waste for the deep disposal well.  And, in Section 4.13.2.2, Liquid Waste 

Disposal, the ER concludes that “[n]o adverse environmental impacts are expected from this type 

of disposal because the liquid waste is permanently isolated in an unusable geologic 

formation.”64  The impacts of the deep disposal well on land use (Section 4.1), accidents (Section 

4.4.3.3), vegetation (Section 4.5.2), and radiological exposures (Section 4.12.2.2) are also 

discussed in the ER. 

  At bottom, proposed Contention 5 fails to recognize or dispute the discussion of 

the impacts of the deep disposal well actually included in the ER.  Where, as here, a petitioner 

submits what is in effect a contention of omission, but the allegedly missing information is 

indeed in the license application, the contention does not raise a genuine issue.65  Proposed 

Contention 5 is therefore inadmissible.   

6. Contention 6: The Environmental Report does not Examine Impacts of a Direct 
Tornado Strike 

  In proposed Contention 6, OST asserts that the ER does not examine the impacts 

of a tornado strike on the facility.66  However, the assertion of an omission in the ER is incorrect.  

Section 4.12.3.6, Natural Disaster Risk, references NUREG/CR-6733, “A Baseline Risk-

Informed, Performance-Based Approach for In Situ Leach Uranium Extraction Licensees” 

(September 2001), which considered the potential risks to an ISR facility from natural disasters, 

                                                 
64  Id. at 4-45. 

65  Florida Power & Light Co. (Turkey Point Plant Unit Nos. 3 & 4), LBP-90-16, 31 NRC 
509, 521 n.12 (1990). 

66  Pet. at 22-23. 
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including tornados.67  The ER notes that the NRC determined that the primary hazard from these 

natural events was from dispersal of yellowcake from a tornado strike and failure of chemical 

storage facilities, including the possible reaction of process chemicals during either event.  

NUREG/CR-6733 recommended that licensees follow industry best practices during design and 

construction of chemical facilities and Crow Butte committed to following these standards in its 

application.  The ER also notes that Crow Butte emergency procedures in the SHEQMS Program 

Volume VIII, Emergency Manual, provide instructions for response and mitigation of natural 

disasters and spills of radioactive materials.  The Petition therefore fails to demonstrate any 

omission in the application.68    

  Because the ER contains the information that was alleged to be omitted and 

because OST has not demonstrated a genuine dispute with the application, proposed Contention 

6 is inadmissible.69 

IV.  CONCLUSION 

  For all of the above reasons, OST lacks standing and has not submitted an 

admissible contention.  Accordingly the request for hearing should be denied.  

 

                                                 
67  ER at 4-42. 

68 The Petition (at 23) also references a severe storm event that struck the Fansteel 
conversion facility in Oklahoma, but does not describe how that example applies to a 
uranium recovery facility proposed for Marsland.  This basis therefore fails to show a 
material dispute with the Marsland application. 

69  The Board in the Dewey-Burdock proceeding rejected a similar contention on the same 
grounds.  See LBP-10-16 at 86 (finding that the Tribe did not challenge the analyses of 
tornado strikes that do appear in the application). 
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