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On November 8, 2012, the Commission in CLI-12-20 referred to the Atomic Safety and
Licensing Board Panel (ASLBP) a portion of the June 18, 2012 intervention petition filed by
Friends of the Earth (Petitioner) challenging a Confirmatory Action Letter (CAL) issued by the
NRC to Southern California Edison Company (SCE) on March 27, 2012.

Pursuant to the briefing schedule in this Board’s December 20, 2012 Order:?

(1) Petitioner filed its opening brief with attachments on January 11, 2013; (2) amicus curiae in

support of Petitioner, Natural Resources Defense Council (NRDC), filed its amicus brief on

' See Southern Cal. Edison Co. (San Onofre Nuclear Generating Station, Units 2 and 3), CLI-
12-20, 76 NRC __, slip op. at 5 (Nov. 8, 2012). The Commission referred the following two
issues to the ASLBP: (1) whether the CAL issued to SCE constitutes a de facto license
amendment that is subject to a hearing opportunity; and (2) whether Petitioner’s hearing request
meets the agency’s standing and contention admissibility requirements. See id.

2 See Licensing Board Order (Granting in Part and Denying in Part Petitioner's Motion for
Clarification and Extension) (Dec. 20, 2012) (unpublished).

® See Opening Brief of Petitioner Friends of the Earth (Jan. 11, 2012).



January 18, 2013;* (3) SCE and the NRC Staff each filed an answering brief with attachments
on January 30, 2013;° and (4) Petitioner filed its reply brief on February 13, 2013.°
Additionally, on January 30, 2013, the Board received a motion from Nuclear Energy
Institute (NEI) requesting permission to file an amicus brief accompanying its motion.” NEI is
the Washington-based policy organization that is responsible, inter alia, “for representing the
commercial nuclear energy industry on generic regulatory, legal, and technical issues.”® NEI
represents that its amicus brief “complements the parties’ filing in response to the Board’s
request for briefs on the . . . issues presented in this case, and would assist the Board in

determining whether the [CAL] issued to [SCE] constitutes a de facto license amendment.”®

On February 5, 2013, Petitioner filed an opposition to NEI's motion, arguing that
(1) NEI's motion is untimely, and (2) NEI's amicus brief does not contribute additional
information to the proceeding.'

Pursuant to longstanding NRC case law, a Licensing Board has discretion to permit a

non-party to file an amicus brief."" The filing of such briefs should be accomplished in a manner

* See [NRDC'’s] Amicus Response in Support of Friends of the Earth (Jan. 18, 2013).
® See [SCE’s] Brief on Issues Referred by the Commission (Jan. 30, 2013); NRC Staff’s

Answering Briefing in the San Onofre Nuclear Generating Station CAL Proceeding (Jan. 30,
2013).

® See Reply Brief of Petitioner Friends of the Earth (Feb. 13, 2013).

" See [NEI] Motion for Leave to File Amicus Curiae Brief (Jan. 30, 2013) [hereinafter NEI
Motion]; Amicus Curiae Brief of [NEI] in Response to the NRC [ASLBP’s] Briefing Orders (Jan.
30, 2013).

® NEI Motion at 2.

°1d. at 1. NEI represents that (1) SCE does not oppose NEI's motion, and (2) the NRC Staff
takes no position on the motion. See id.

1% See [Petitioner’'s] Answer Opposing Motion by [NEI] for Leave to File Amicus Curiae Brief at 2
(Feb. 5, 2013) [hereinafter Petitioner’'s Answer].

" See, e.g., Public Service Co. of New Hampshire (Seabrook Station, Units 1 & 2), ALAB-862,
25 NRC 144, 150 (1987).




that “avoid[s] undue delay” in a proceeding and “ensure[s] fairness to the parties.”’? NEI's
amicus brief satisfies both criteria. First, NEl avoided undue delay by timely filing its brief on
January 30, 2013, which was the same deadline as the briefs of the parties whose side NEI
supports (i.e., SCE and the NRC Staff).”® Second, the filing of NEI's brief does not work an
unfairness on the parties, because it “neither inject[s] new issues into [the] proceeding nor
alter[s] the content of the record.”™* Rather, NEI's brief addresses the issues presented in this
proceeding, and its discussion will assist this Board in its understanding and resolution of the
issues.

In light of the foregoing considerations, NEI's motion for leave to file an amicus brief is

granted.
It is so ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

/RA/

E. Roy Hawkens, Chairman
ADMINISTRATIVE JUDGE

Issued at Rockville, Maryland
this 14th day of February 2013.

21d. at 151.

3 Cf. 10 C.F.R. § 2.315(d) (amicus briefs filed in a Commission proceeding “must be filed within
the time allowed to the party whose position the brief will support,” unless the Commission
provides otherwise).

4 Seabrook, 25 NRC at 150. Notably, Petitioner itself concedes that NEI's amicus brief does
not inject new issues into the proceeding. See Petitioner's Answer at 2. We disagree with
Petitioner’s assertion that NEI's brief contains only arguments that are “duplicative” (id.) of those
presented by SCE and the NRC Staff.
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