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June 7, 2012
Mark Satorius, Director VIA Email
Office of Federal and State Materials and mark.satorius@nrc.gov

Environmental Management Programs
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Re:  Docket 72-10, Materials license SNM-2506
Dear Mr. Satorius:

We hope you are well and enjoying your new position as Director of the Office of
Federal and State Materials and Environmental Management Programs (FSME).

As you are aware, Northern States Power Company, a Minnesota company, d/b/a Xcel
Energy (NSPM) has submitted a 40-year license renewal application for its Independent
Spent Fuel Storage Installation (ISFSI) at the Prairie Island Nuclear Generating Plant
(PINGP), which is Docket 72-10, Materials license SNM-2506. The ISFSI at the PINGP
was approved and constructed as a short-term, temporary measure to keep the plant
operational until the repository at Yucca Mountain was licensed. Now NSPM is asking
for a 40-year license renewal of the temporary facility. It is unknown, at this point, how
many 40-year license extensions will be needed for this so-called temporary facility.'

We understand that the NRC has initiated consultation with the Minnesota State Historic
Preservation Office (MN SHPO) and the U.S. Fish and Wildlife Service (FWS), in
accordance with the requirements of the National Environmental Policy Act (NEPA).
Other than a few phone calls with NRC Project Manager Jean Trefthen
((FSME/OWMEPW/EPPAD/ER), there has been no official consultation by the NRC
with our Tribe. For this ISFSI license renewal action, the NRC plans to prepare an

! Indeed, as the U.S. Court of Appeals for the District of Columbia stated in today’s opinion
vacating the NRC’s 2010 update to the Waste Confidence Decision and Temporary Storage Rule,
the “optimistically labeled ‘temporary storage” has been used for decades longer than originally
anticipated.”
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Environmental Assessment (EA) to determine whether to prepare an Environmental
Impact Statement (EIS) or a finding of no significant impact (FONSI).

We are writing request that your office work cooperatively with us to address the
environmental and health concerns our Tribe has with respect to the 40-year license
renewal of the ISFSI. Our concerns go beyond Section 106 of the National Historic
Preservation Act (NHPA).

Federally recognized Indian tribes expect to work with Federal agencies on a
government-to-government basis. President Obama reaffirmed the Federal Government’s
commitment to meaningful consultation with Indian tribes and to develop a detailed plan
of action to implement Executive Order 13175, “Consultation and Coordination with
Tribal Governments.” Executive Order 13175 recognizes that “the United States has a
unique legal relationship with Indian tribal governments as set forth in the Constitution of
the United States, treaties, statutes, Executive Orders, and court decisions.”

We have reviewed the guidance document, Environmental Review Guidance for
Licensing Actions Associated with NMSS Programs (NUREG-1748, July 2003) and have
found some areas that we believe warrant further discussion with your office. We are
concerned that the lack of environmental justice analysis in the EA will not capture
impacts to our Community. In addition, we believe that special circumstances exist that
warrant the preparation of an Environmental Impact Statement (EIS).

Section 3.4.6 of NUREG-1748 (Environmental Impacts) states:

If it is determined that a particular action will have no significant
environmental impact, then there is no need to consider whether the action
will have disproportionately high and adverse impacts on certain
populations. Consequently, an environmental justice review will not be
completed for an EA where a FONSI is concluded.

We do understand that not all EAs culminate in the issuance of a FONSI, but most do.
Our main concern is that an EA without an environmental justice analysis will not
adequately capture impacts to our Community. Footnote 6 to this section of the 2003
guidance document states:

The Commission has directed staff to develop an environmental justice
policy statement. After the policy statement is completed, necessary
updates to the environmental justice guidance will be incorporated.

The NRC’s environmental justice policy statement was published in the Federal Register
in 2004, but the guidance document (NUREG-1748) does not appear to have been
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updated to include the environmental justice policy statement. The NRC’s Policy
Statement on the Treatment of Environmental Justice Matters in NRC Regulatory and
Licensing Actions confirms:
In developing an EA where a FONSI is expected it is not necessary to
undertake an EJ analysis unless special circumstances warrant the review.
Special circumstances arise only where the proposed action has a clear
potential for off-site impacts to minority and low-income communities
associated with the proposed action. In that case, an appropriate review
may be needed to provide a basis for concluding that there are no unique
environmental impacts on low-income or minority communities that
would be significant.

Section IV. Guidelines for Implementation of NEPA as to Environmental Justice Issues
(emphasis added).

Special circumstances clearly exist in this case. We are the only federally recognized
tribe in the United States impacted by a nuclear waste “storage” facility. The ISFSI is
located adjacent to our Reservation on our Tribe’s ancestral lands a mere 600 yards from
the nearest residences. In addition, because a significant number of Tribal member
residences and the Tribal government gaming enterprise, offices, community center and
other facilities are located within a .5- to 1-mile radius of the ISFSI, the PINGP’s two
reactors, and the PINGP’s 345 kV power lines, the significant, disproportionate,
cumulative and integrated environmental impacts of the ISFSI and other PINGP
operations on our Tribe are truly unique and warrant a comprehensive environmental
justice review.

Another special circumstance is the fact that the ISFSI is no longer providing temporary
storage — the ISFSI is a de facto permanent spent fuel storage facility. The NRC’s 1993
Notice of Issuance of Materials License SNM-2506 states that “the function of the ISFSI
is to provide interim storage for up to 1920 fuel assemblies from the PINGP Units 1 and
2 in 48 casks” (emphasis added). NSPM has already obtained a Certificate of Need for
the MN PUC to store 64 casks at the ISFSI. Further, the 1992 EA for the Prairie Island
ISFSI states that the TN-40 dry storage casks are designed to provide storage of spent
fuel for at least 25 years. The assumption was that the Prairie Island ISFSI was a short-
term proposition, necessary to keep the PINGP operational until Yucca Mountain could
be licensed.

Recent federal actions underscore our belief this action, a 40-year license renewal term,
will NOT be limited to 40 years:

1. The License Application review process for the Yucca Mountain repository was
terminated by the NRC, thus ending any optimism that these ISFSI’s are
temporary facilities.

2. The Blue Ribbon Commission on America’s Nuclear Future (BRC)
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recommendation that a new consent-based process be implemented for
developing a disposal facility. This process could take decades to complete.,

3. The BRC also recommended developing on or more deep geologic disposal
facilities.

4. The NRC has initiated a process to develop a generic EIS for extended on-site
storage (200+ years).

These complex factors make it difficult to believe that we are looking at a mere 40-year
license extension. Accordingly, we believe that this action requires an EIS. Furthermore,
if the NRC is planning to develop a Generic EIS for extended on-site storage because
there is no plan for a national repository, then it makes no sense to develop an EA for this
action.

Section 3.4.6.3 of NUREG-1748 (Evaluation of Significance) states that the EA is used to
provide sufficient information for determining whether to prepare an EIS or FONSI on
the proposed action. The guidance further states that evaluation of significance (context
and intensity of impacts) should be based on the following considerations (only the
considerations relevant to this application are listed):

Are there unique characteristics of the geographic area such as proximity to historic or
cultural resources, parklands, prime farmlands, wetlands, wild/scenic areas or
ecologically critical area?

The ISFSI is located immediately adjacent to the federal trust lands that have been
designated as the Reservation of the Prairie Island Indian Community and must be
afforded a greater amount of protection or consideration than parklands, wetlands, or
prime farmlands. Tribal lands are unique and are not readily compared to parklands or
prime farmlands. Tribal trust lands are lands held in trust by the United States
government for the benefit of all tribal members and their descendants in perpetuity.

There are areas of historic and cultural significance located within the boundaries of the
PINGP and the Prairie Island Indian Community Trust lands. Because of the proximity

to the Mississippi River, the area is rich in archeological sites.

Are the impacts on the quality of the human environment controversial?

When the ISFSI at Prairie Island was initially proposed, in the early 1990s, it was to be
temporary measure, only for a few years, to keep the plant running and plant personnel
working, until Yucca Mountain was open. We, along with countless others, expressed
our concerns regarding the long-term storage of spent fuel in dry casks and the possibility
that the waste would never leave Prairie Island. We understood then that the ISFSI was
to be an interim or temporary solution until the national repository at Yucca Mountain
could begin accepting waste. The probability that the waste will leave during the lifetime
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of those Tribal members and leaders who fought against interim or temporary storage
gets lower each day.

The “human environment” is our homeland. The ISFSI is located right next to us, 600
yards away from our homes, community center and business. Prairie Island is our only
homeland, the land promised to us by the US government. We cannot simply relocate to
another place, somewhere away from a nuclear waste dump.

Does the proposed action establish a precedent for future actions with significant
impacts? Does it represent a decision in principle about future consideration?

The December 2010 update to the Waste Confidence Rule (10 C.F.R. 51.23) states that
spent nuclear fuel can now be safely stored on-site for at least 60 years beyond the
licensed life of a plant. In the case of the PINGP, this would be until 2094 (end of license
in 2034 PLUS the 60 years). The previous “update” to the waste confidence indicated
that spent nuclear fuel could be safely stored on-site for 30 years beyond the licensed life
of the plant (or until 2064). Because of further uncertainty for developing a national
repository, the NRC is now planning for extended on-site storage. By “extended storage”
the NRC is evaluating periods of up to 200 years beyond the licensed life of the plant, or
in the case of PINGP, until 2234. It defies common sense to generically transform a
temporary on-site storage solution to a de facto permanent storage solution without a
detailed analysis of potential site specific impacts.

Due to the abrupt cancellation of the Yucca Mountain project, the possible re-start of the
search for a repository site, and the NRC’s extended on-site storage EIS, we have no
reason to believe that the spent fuel will ever leave Prairie Island.

In our view, this action is not a 40-year action. By allowing unlimited incremental
license renewals, the government is allowing de facto permanent storage and abdicating
its responsibility to remove spent nuclear fuel from commercial facilities (like the
PINGP) to a national repository, as required by the Nuclear waste Policy Act. Unlimited
license renewals reinforce the perception that indefinite on-site storage is acceptable.
These actions—the initial on-site ISFSI licenses, which removed any immediacy to
develop a repository, and subsequent renewals for even longer periods of time—have
established a precedent that extended on-site storage is acceptable. The “decision in
principle” appears to be that spent fuel can remain on-site for at least 200 years.

It also seems inconsistent to initiate a generic EIS for extended on-site storage and allow
40-year license renewal assessments that do not capture the scope of the issue—that this
is extended on-site storage and not temporary storage.

On a final note, the TN-40 casks in use at the PINGP ISFSI have a design life of 25-years.
The first cask was loaded in 1995. By 2020, that design life will have been exceeded.
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The NUREG-1748 Guidance document states that if the answer to any of these questions
is yes, then an EIS is normally required. For the reasons we articulated in the three
questions above, we believe that an EIS is warranted. We would be happy to discuss this
conclusion with you further.

We would like to work with the NRC staff to resolve issues and concerns we have with
respect to the ISFSI license renewal, whether informally or formally through a
cooperating agency agreement as was done for PINGP’s 20-year license renewal
application. We are open to discussing options. We note that a recent update to the
NRC’s Strategic Plan leaves open the possibility of collaborating with Indian tribes:

Collaboration with Federal and State Agencies and Engagement with
Tribal Governments

2. Increase collaboration with Federal and State agencies and engagement
with Tribal Governments to gain insights and effectively resolve issues
and better enable the safe and beneficial use of radioactive materials
nationwide.

In lieu of pursuing new legislation, use mechanisms such as memoranda of
understanding to more expeditiously reduce regulatory or jurisdictional
overlap or gaps.

We would be happy to meet with you to discuss this matter further. Please feel free to

contact Deb McCoy, Tribal Council Administrative Assistant at (651) 267-4062 or Philip
Mahowald, General Counsel at (651) 267-4006.
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Respectfully,

Johnny Jofnson Victoria Winfrey

Tribal Council President Tribal Council Vice Pres1dent
Ronald Johgéon lan W. Childs II

Tribal Council Secretary Tribal Council Treasurer

Adds?—

{ Audpéy Bennett
Tribal Council Asgistant Secretary/Treasurer




