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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD Pk04-E :- SL<R U I._ .,, "' '"

Before Administrative Judges: ADJUD!C:. r AFF

Peter B. Bloch, Presiding Officer
Thomas D. Murphy, Special A~ssistant -n 11] 9

In the matter of Docket No. 40-8968-ML

HYDRO RESOURCES, INC. Re: Leach Mining
(2929 Coors Road and Milling License
Suite 101
Albuquerque, New Mexico 87120)

ASLBP No. 95-706-01-ML

PARTIAL INITIAL DECISION

(Performance -Based Licensing Issues)

This third partial initial decision (PID) covers Performance-Based Licensing Issues,

which were raised by the Eastern Navajo Dine Against Uranium Mining (ENDAUM), the

Southwest Research and Information Center (SRIC) and Grace Sam and Marilyn Morris

(Sams) (collectively, Intervenors).'

There are many issues raised by the Intervenors, but on careful analysis the issues

appear to be either irrelevant or incorrect. Issues covered by this decision involve

allegations that Performance Based Licensing (PBL) violates the Atomic Energy Act (AEA),

the NRC regulations and the Administrative Procedures Act (APA). Intervenors allege that

'ENDAUM and SRIC filed their Brief on December 7, 1998 (ES Brief) and the Sams
filed on December 11, 1998 (Sams Brief). Hydro Resources, Inc. (HRI) filed its response on
January 11, 1999 and the Staff of the Nuclear Regulatory Commission (Staff) filed its
response on January 19, 1999.
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the AEA does not authorize PBL; the NRC doesn't authorize PBL by policy or regulation;

that the AEA requires license amendments to be approved by the NRC and that notice and

hearing requirements of the AEA are violated. ES Brief at 10-18; Sams Brief at 4-9. This

decision also considers Intervenors' claim that the National Environmental Protection Act

(NEPA) is violated. ES Brief at 18-21. Finally, the Intervenors contend that, in violation

of the APA, the PBL license condition issued by the Staff is arbitrary and capricious;

consists of many documents filed over a decade; and therefore creates substantial doubt as

to the actual license terms. ES Brief at 21-29.

Intervenors challenge the validity of what they call "performance-based licensing"

but they are inconsistent in what they consider to be covered by that term. For example,

ENDAUM and SRIC challenge the incorporation in the license, by reference, of the

provisions contained in the HRI license application and they describe this as a part of

performance-based licensing and as creating ambiguity and confusion. ES Brief at 2.

Adopting a different line of argument, the Sams Brief challenges the validity of Section 9.4

of the license, which permits HRI to make certain limited changes in its operations "without

prior NRC review or approval." In their Brief, at page 3, the Sams characterize their

objection to Section 9.4 as follows:

It permits HRI to make changes in its facilities, processes, or standard operating
procedures, without obtaining prior NRC approval, so long as the changes are
consistent with NRC regulations, the Consolidated Operations Plan, Revision 2,0
("COP") [Notebook No. 10.3, Acc. No. 9708210179, 8/15/97], the Final Environ-
mental Impact Statement to Construct and Operate the Crownpoint Uranium Solution
Mining Project, Crownpoint, New Mexico, NUREG-1508 ("FEIS") [Notebook No.
10, Acc. No. 9703200270, 2/28/97]), and the Safety Evaluation Report ("SER")
[Notebook No. 10.3, Acc. No. 9709050033, 8/28/97]. Materials License SUA-1508
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at 2.2 In the event a desired change does not meet this condition, HRI must seek
NRC approval for the change by submitting an application for a license amendment.
Id. Perhaps most critically, LC 9.4 imbues HRI with the authority to determine
whether its desired change complies with the aforementioned condition. It states in
relevant part:

If any of these conditions are not met for the change, test, or experi-
ment under consideration, the licensee is required to submit a license
amendment application for NRC review and approval. The licensee's
determinations as to whether the above conditions are met will be
made by a Safety and Environmental Review Panel (SERP). All such
determinations shall be documented, and the records kept until license
termination. All such determinations shall be reported annually to the
NRC, pursuant to LC 12.8. The retained records shall include written
safety and environmental evaluations, made by the SERP, that provide
the basis for determining whether or not conditions are met.

Intervenors also argue that performance based licensing denies the public its right

to a hearing on a license "amendment." 3 42 U.S.C. § 2239(a)(1)(A); 10 C.F.R. § 2.1205.

They overlook the fact that the very condition that concerns them requires that HRI seek

a license amendment if it wishes to change any provision of its license of of the documents

that control its license.

Intervenors have not persuaded me that the NRC has done anything improper with

the carefully crafted definition of amendment contained in Section 9.4 of HRI's license.

(ML SUA-1508 at 2-3.) My study of this language demonstrates that the license has been

carefully thought through so that HRI might make low-risk changes in its mode of operation

without advance approval but may not alter its license or make high-risk changes in its

2Note that these terms provide that HRI may not vary any condition of its license
without applying for an amendment.

3Sams Brief at 5; ES Brief at 16-18.
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operations. I conclude that the definition is a very sensible interpretation of "amendment," 4

and Intervenors have not identified any authority that persuades me that it is an improper

definition to use in interpreting the applicable regulations, 10 C.F.R. §§ 2.1201(a), 2.1205,

and 40.44. It is also consistent with the following language, from a case cited to me by

Intervenors, approving an analogous practice for nuclear power reactors:

The Commission has issued regulations specifically allowing a licensee to modify
its facilities without NRC supervision, unless the modification is inconsistent with
the license or involves an "unreviewed safety question." 10 C.F.R. § 50.59(a)(1).
If the proposed change is inconsistent with the license, or does involve an unre-
viewed safety question .. the licensee must apply to the Commission for a license
amendment ...

Citizens Awareness Network v. United States Nuclear Regulatory Commission, 59 F. 3d 284,

287 (1SV Cir. 1995). Nor have Intervenors directed me to any definition of "amendment"

that would indicate that this license condition is improper. 5

Intervenors do not identify any regulatory provisions that prohibit performance-based

licensing (PBL). They argue that there is "nothing in either the Atomic Energy Act or its

implementing regulations that authorizes the issuance of performance based source material

licenses." ES Brief at 10. Literally speaking, they are correct in that assertion. However,

the assertion that PBL is not adopted in the regulations is irrelevant. There is no require-

ment of law that there be a regulation adopting Performance Based Licensing. What is

4See Sams Brief at 8-9; ES Brief at 16-18.

'In San Luis Obispo Mothers for Peace v. N.R.C., 781 F.2d 1287, 1312 (D.C. Cir.,
1984), the Court found that the extension of the term of a low power operating license for
a nuclear power plant was an "amendment". In that case, the term of the amendment was
stated in the license. Hence, the amendment changed a term of the license. Under the HRI
license, such a change also would be an amendment.
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required is that the Staff continue to conform to the existing regulations in the administra-

tion of any licensing regime, including PBL.

ENDAUM and SRIC have presented some specific arguments concerning the alleged

inadequacy of the license because of PBL. For example, they contend that future mining

cannot be conducted on Section 17 of HRI's Church Rock site because that mining would

contaminate the restored, post-mining groundwater quality in the adjoining Section 8. Brief

at 27, n. 22. This and other specific arguments may or may not have merit. They are not,

however, properly part of this partial initial decision.

Intervenors have many specific concerns in this case and they have been permitted

to make written presentations concerning the inadequacy of this license in these different

areas. If this license is inadequate, they have the opportunity to demonstrate that with

respect to specific substantive issues. There is no need to litigate those same issues in this

partial initial decision, which covers Intervenors' PBL concerns. The decisions on the other

concerns should cast additional light on whether or not the PBL clause creates potentially

unsafe or environmentally unsound conditions. If specific defects in the license are shown,

then those defects can be remedied or the license can be invalidated. See ES Brief at 25-29.

Intervenors are critical of the record upon which NRC staff based its licensing

determination. They describe the record as follows:

HRI filed its original license application in the spring of
1988, and has amended it a number of times. . . . Between
1992 and 1997, HRI also submitted a large number of re-
ports, analyses, and responses to NRC comments, in support
of its license application. (citation omitted). During this
period, the NRC Staff requested additional information from
HRI on 99 discrete issues in at least six rounds of requests.
These Requests for Additional Information (hereinafter



-6-

"RAIs") cover a broad range of health and safety and envi-
ronmental issues, such as ground water restoration standards,
historic sites and cultural resources. In response, HRI sub-
mitted thousands of additional pages of new data and explana-
tory information. NRC Staff's reviews of HRI's responses to
RAIs also generated requests for clarification, in response to
which HRI repeatedly revised and supplemented its
responses.6

I conclude that the Intervenors complaints about the record are in error. The huge

record is testament to the years-long process of HRI submitting relevant information, NRC

staff casting a critical eye on that information and requesting supplementary information,

HRI submitting the requested supplementary information, and NRC staff carefully

scrutinizing that information, until the staff was satisfied that all requirements had been met.

After reviewing these many submissions by HRI over a ten year period, NRC staff imposed

some license conditions and determined that HRI's license application satisfied the

requirements for a license. I am not persuaded that there is anything wrong with this

process or with its outcome.

Intervenors also argue that LC 9.4 (the PBL license condition)provides HRI virtual

carte blanche to "unilaterally" modify its license in any manner it might see fit and that

NRC somehow abdicates its responsibility to safeguard public health and the environment

by issuing a license containing such a condition. One need only read LC 9.4 in conjunction

with LC 9.3 to see that this is not so.

License Condition 9.3 makes clear that "[W]henever the licensee uses the word

'will' or 'shall' in the aforementioned licensee documents" (i.e., the materials listed in

Attachment A to the license Application and the COP, Rev. 2), it denotes an enforceable

6 See ENDAUM and SRIC brief at 21.
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license requirement.' Thus, among HRI's 49 submittals listed in Attachment A there are

extensive commitments, the many "wills" and "shalls." Pursuant to LC 9.3, these

constitute enforceable license requirements. The performance-based license condition, 9.4,

expressly states that the only changes, tests, or experiments allowable under the PBL must

not conflict with any specifically stated license requirement. The number and breadth of

express requirements in HRI's license restrict application of PBL to a very few, discrete,

operational changes.

Not only must any changes not conflict with any license requirements, but such

changes cannot result in any "degradation in the safety or environmental commitments made

in the" COP Rev. 2.0 or the approved reclamation plan.8 In addition, such changes must

be "consistent with NRC's findings in NUREG-1508, the Final Environmental Impact

Statement (...) and the Safety Evaluation Report .

Whether any proposed operational change satisfies the license condition would have

to be determined by HRI's three-member Safety and Environmental Review Panel

("SERP"). All such determinations must be documented and reported annually to the NRC.

Intervenors argue that this "cedes" to HRI the authority to determine whether an amend-

ment is necessary to safeguard human health, safety, and the environment. Sams Brief at

4. To the contrary, I have concluded that this process does not cede power to HRI since

the NRC continues to have an important regulatory role. NRC may, after an annual review

7 Id. at LC 9.3.

8 Id. at LC 9.4(A)(2).

9 Id. at LC 9.4(A)(3).
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or an inspection, determine that the change did not satisfy the condition (and in fact required

a license amendment) and bring an enforcement action against HRI.

Furthermore, contrary to Intervenors' assertion that HRI's license "does not set forth

most of the conditions that must be met by HRI" in its proposed mining and milling

operation in Church Rock and Crownpoint, New Mexico ("the mining operations"),''10 I

find that the license clearly sets forth important license conditions. In addition, there is

nothing wrong with incorporating additional requirements in the license by reference to

identified documents. HRI's license specifically binds it to the commitments and specifica-

tions contained in its application and the FEIS, SER, and COP filed in support of the

application.

Intervenors also argue that HRI"s license leaves HRI's operation practically

unregulated. This is far from the truth. License Condition 9.3 provides:

The licensee shall conduct operations in accordance with all commitments, represen-
tations, and statements made in its license application submitted by cover letter dated
April 25, 1988 (as supplemented by the license submittals listed in Attachment A),
and in the Crownpoint Uranium Project Consolidated Operations Plan (COP), Rev.
2.0, dated August 15, 1997 - except where superseded by license conditions
contained in this license. Whenever the licensee uses the words "will" or "shall"
in the aforementioned licensee documents, it denotes an enforceable license
requirement."

HRI must conduct its operations "in accordance with all commitments, representations, and

statements made in its license application" as supplemented by the forty-nine documents

referenced in Attachment A to the license application plus HRI's Crownpoint Uranium

Project Consolidated Operations Plan ("COP") Rev. 2.0.

10 ENDAUM and SRIC brief at 1.

Source Materials License SUA-1508, LC 9.3.
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I conclude that HRI has carried its burden of proof because none of Intervenors

arguments cast serious doubt on the validity of HRI's license within the scope of this PID.

Hence, with respect to all arguments made within the scope of this PID, I conclude that the

license was properly issued to HRI pursuant to 10 C.F.R. Part 40.32, which provides:

An application for a specific license will be approved if:

(a) The application is for a purpose authorized by the Act;
and
(b) The applicant is qualified by reason of training and
experience to use the source material for the purpose re-
quested in such manner as to protect health and minimize
danger to life or property; and
(c) The applicant's proposed equipment, facilities and proce-
dures are adequate to protect health and minimize danger to
life or property; and
(d) The issuance of the license will not be inimical to the
common defense and security or to the health and safety of
the public; and
(e) In the case of an application for a license . . . to possess
and use source . . . material for uranium milling . . . or for
the conduct of any other activity which the Commission
determines will significantly affect the quality of the environ-
ment, the Director of Nuclear Material Safety. and Safeguards
or his designee, before commencement of construction of the
plant of facility in which the activity will be conducted . ..

has concluded, after weighing the environmental, economic,
technical and other benefits against environmental costs and
considering available alternatives, that the action called for is
the issuance of the proposed license, with any appropriate
conditions to protect environmental values. . ..

10 C.F.R. Part 40.32.
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ORDER

For all the foregoing reasons and upon consideration of the entire record in this matter, it

is this 19 1h day of February, 1999, ORDERED, that:

1. The relief requested by Eastern Navajo Din6 Against Uranium Mining
(ENDAUM) and the Southwest Research and Information Center (SRIC) in their joint
"Brief in Opposition to Hydro Resources, Inc.'s Application for Materials License with
respect to: Performance Based Licensing Issues," December 7, 1998, is denied.

2. This decision is reviewable under 10 C.F.R. §2.1253, pursuant to the procedures
set forth in 10 C.F.R. § § 2.786 and 2.763. A petition for review must be filed within 15
days of the service of this decision..

Peter B. Bloch, Administrative Judge
Presiding Officer

Rockville, Maryland
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