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PARTIAL INITIAL DECISION
(Issues Related to the National Historic Preservation Act (NHPA)

and the Native American Graves Protection and Repatriation Act (NAGPRA)
and Cultural Resources)

This is the second in a series of planned Partial Initial Decisions(PID). The

issues covered by this decision involve allegations that the Nuclear Regulatory Commi-

sion's Staff (Staff) failed to follow NHPA and the NAGPRA in issuing the license

(SUA-1508) to HRI. Intervenors, ENDAUM and SRIC, assert that the Staff failed to

identify adequately historic properties eligible for the National Register and traditional

cultural properties. In addition, Intervenors allege the Staff violated NHPA by authoriz-
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ing activity on Sections 8, 12 and 17 before the Section 106 review is complete.1

Intervenors also contend that the Staff failed to comply with the NAGPRA by not

receiving concurrence from the appropriate Native American tribes. Finally, ENDAUM

and SRIC allege that the FEIS fails to address impacts on cultural resources.

Many of the issues covered in this PID are not new to this case. In LBP-98-5,

47 NRC 119, 124-5 (1998), the Presiding Officer in this case revoked a temporary stay

and denied a stay. The merits of those issues were similar to those asserted here. In

order to avoid plowing old ground, let us set forth what was already said about these

issues:

The brunt of the irreparable harm Petitioners allege is that the NRC has
issued a license to HRI to conduct mining activities without having complied with
the provisions of Section 106 of the National Historic Preservation Act. Because
of this non-compliance, Petitioners allege that construction activities will irrepara-
bly harm cultural resources which have great meaning and importance in the
history and day-to-day lives of the various Indian people of the region. However,
petitioners' Motion, legal citations, and accompanying affidavits largely ignore
HRI's phased approach to compliance with NHPA Section 106 in its mining
development. Petitioners are silent on the acceptability of the phased approach in
complying with the requirements of the NHPA. Applicant's approach is to com-
plete cultural resource inventories and preservation plans on various sections of the
development prior to each section being developed instead of the whole inventory
being completed on the whole development before mining commences. In es-
sence, Petitioners argue that HRI fails to comply with the NHPA unless the whole
resource inventory and protection plan is established before any mining develop-
ment can begin. However, for the purposes of meeting the Commission's require-
ments for a stay, the focus is not on methodology but on whether construction

"'Brief in Opposition to Hydro Resources, Inc.'s Application for Materials License
with respect to: Compliance with the National Historic Preservation Act, Native American
Graves Protection and Repatriation Act and Related Cultural Resource Issues," filed by
Eastern Navajo Din6 Against Uranium Mining (ENDAUM) and the Southwest Research and
Information Center (SRIC) on December 7, 1999 (Brief). Hydro Resources, Inc. (HRI)
filed a Response on January 11, 1999 (HRI Response) and the Staff of the Nticlear
Regulatory Commission (Staff) filed a Response on January 19, 1999 (Staff Response).
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activities could wreak actual damage on cultural resources that have not been
inventoried and adequately addressed in mining plans. It is this type of damage
the NHPA was intended to prevent. Applicant's arguments and support affidavits
establish at this stage of the proceeding that Applicant's phased approach to com-
pliance with the terms of Section 106 of the NHPA assures that actual damage will
not occur.

Applicant and NRC Staff adequately address the appropriateness of the
phased approach to compliance with Section 106 of the NHPA with regard to
cultural resources. HRI states that it may only begin activities at Section 8 of its
Church Rock properties, and it is prohibited from proceeding with mining activi-
ties at other locations until it completes a full scale restoration demonstration at
Section 8. Staff proffers evidence that resource inventories have been conducted
on the only area Applicant can mine in the immediate future. Staff Exhibit 2 at
159-160. Moreover, as noted above, section 9.12 of the HRI license requires the
NRC to find that all disturbances associated with the proposed development will be
completed in compliance with the National Historic Preservation Act of 1966 and
the Archeological Resources Protection Act of 1979.

The weight of the evidence of record at this point clearly favors Applicant.
First, phased compliance with Section 106 of the NHPA does not appear to violate
the statute. Staff has offered evidence that this approach to compliance with the
NHPA has been successfully employed at other mining projects, and Petitioners
have not demonstrated a legal or practical bar to this approach. Second, the State
Historic Preservation Officer and the Navajo Nation Historic Preservation Depart-
ment have agreed to this approach of phased compliance, and other interested
parties have not objected. Third, there appears from the affidavits to be no dis-
agreement that the only parcel of land that Applicant may develop under the
conditions of its NRC license has been satisfactorily inventoried and is in compli-
ance with the NHPA. In short, Petitioners have failed to make a strong showing
at this juncture that they are likely to prevail on the merits. Having failed in its
attempt to demonstrate that it is likely to succeed on the merits, it becomes manda-
tory for Petitioners to demonstrate the threat of irreparable injury from the Staff's
licensing action for the granting of a stay.

The Nuclear Regulatory Commission also visited this legal territory in CLI-98-8,

47 NRC 314, 323-4 (1998). In its opinion, the Commission stated [(footnotes omitted)]:

.. . [W]e are not convinced by Petitioners' argument that the NRC and HRI are
prohibited from taking a "phased review" approach to complying with the NHPA
-- the legal position that forms the foundation of Petitioners' NHPA arguments
regarding severe, immediate and irreperable injury. The statute itself contains no
such prohibition, federal case law suggests none, and the supporting regulations



-- 4 --

are ambiguous on the matter, even when read in the light most favorable to
Petitioners.

In footnote 17, the Commission refers to 36 C.F.R. § 800.3(c), which states:

Timing. Section 106 requires the Agency Official to complete the section 106
process prior to . . . the issuance of any license or permit. The Council [on
Historic Preservation] does not interpret this language to bar an Agency Official
from . . . authorizing non-destructive planning activities preparatory to an under-
taking before complying with section 106, or to prohibit phased compliance at
different stages in planning.

These earlier statements in this case were issued in the context of determining a

stay motionand should, at the very least, be understood and addressed by a party that

disagrees..

I. NHPA and Related Issues

Intervenors argue, based in part on the testimony of three experts -- Dr. Klara B.

Kelley, Mr. William A. Dodge and Mr. Abie Francisco -- that HRI's license application

fails to satisfy federal law and regulations governing national historic sites, Native

American graves and funerary objects and related cultural resources. They also argue

that the Final Environmental Impact Statement (NUREG-1508; Hearing Record

ACN 9703200270) (FEIS) fails to adequately address the impact of the projects on

cultural properties.

My analysis of these arguments has disclosed serious flaws. In one important

instance, Intervenors site a portion of a regulation and inexplicably omit to mention that
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a part of the regulation differs from their position.2 In another instance, Intervenors'

witness criticizes the difference in research methods among the studies relied on by HRI

but does not provide a legal standard against which the adequacy of these studies may

be found wanting.' In still another instance, which is typical of other criticisms that they

level, Intervenors criticize HRI and the Staff for not following "the standard practice for

compliance with federal and tribal cultural resources laws" but they do not cite a regula-

tion requiring that kind of compliance.4 Indeed, it is a general fallacy of the Brief that it

points to "defects" that Intervenors experts believe they have found but it does not argue

persuasively that the HRI and Staff studies have failed to meet an identified regulatory

standard.

Nor have Intervenors described in detail the planning steps taken by HRI and the

Staff, who argue that they complied step-by-step with regulatory directions, and shown

why those steps were insufficientL

ENDAUM and SRIC ignore the regulatory authority for phased compliance, even

though the Commission has already spoken to this issue. On page 3 of their brief, they

cite 36 C.F.R. § 800.3(c) as requiring the completion of "the section 106 process"

before a license is issued. They do not mention the second sentence of § 800.3(c),

which authorizes "phased compliance" and appears to create some problems for their

case. Accordingly, Intervenors have not stated why the second sentence should be

2Brief at 11, citing 36 C.F.R. § 800.3(c) without explaining that it does not bar

phased compliance with the provisions of the Act.

3Brief at 15.

4Brief at 16.
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interpreted, distinguished or ignored in order to sustain Intervenors' opposition to phased

compliance. Nor does Intervenor acknowledge that Alan Downer, the NNHPD Director,

agreed that incremental NHPA review of HRI's project in five-year segments was appropri-

ate5, and he committed the NNHPD to reviewing reports on Navajo traditional cultural

properties (TCPs) as those reports were submitted.6

Nor is the testimony of William A. Dodge, a witness for ENDAUM and

SCRIC, helpful. He lays out his view of the law but does not provide insight into the

proper treatment of the regulatory approval for "phased compliance." Brief at Attach-

ment 2, generally.

As I have said, Intervenors Brief does not explain what official action was taken

by the NRC and what regulations apply to that action. For example, the NRC argues

that it followed a process that is authorized by the regulations and that is different from

the one believed to be applicable by SRIC and ENDAUM. As the Staff explained on

page 7-8 of the Staff Response (January 19, 1999):

ENDAUM's and SRIC's analysis of the NHPA regulations fails to consider
36 C.F.R. § 800.4(d) and 36 C.F.R. § 800.5(b). The first of these provisions applies
when no historic properties are found, and states that after properly documenting and
noticing such a finding, the government agency "is not required to take further steps
in the section 106 process." 36 C.F.R. § 800.4(d). The latter provision applies when
historic properties are present, but it is found that the undertaking will have no effect
on such properties. In this situation, after properly documenting and noticing such a
finding, the government agency is not required to take any further steps in the

s Letter dated October 31, 1996 (NNHPD Response); Appendix C to FEIS NUREG-
1508.

6As discussed, infra, after the FEIS was published in February 1997, the Museum of
New Mexico's Office of Archaeological Studies authored a report (MNM Report), excerpts
of which (at 15-22, and 159-61) were attached to the Staff's Stay Response as Exhibit 2.
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section 106 process unless the SHPO "objects within 15 days of receiving such
notice." 36 C.F.R. § 800.5(b).'

As HRI states, HRI Response at 4, 6, 7-8:

NRC Staff completed the Section 106 process with respect to Church Rock
Section 8 and concluded that operations would have "no effect" on "any district, site,
building, structure, or object that is included in or eligible for inclusion in the Na-
tional Register." See Letter from J. Holonich, Chief, Uranium Recovery Branch,
NRC to Lynne Sebastian, State Historic Preservation Officer, NM (May 20, 1998).
To reach this determination, the Staff adequately identified historic properties
considered eligible for inclusion in the National Register of Historic Places and
considered the effect of Section 8 operations on historic properties in consultation
with the affected tribes, pueblos, and organizations.'

[T]wo reports are relevant to Church Rock Section 8: Ernest C. Becenti Sr.'s
report ("the Becenti Report")9 and Blinman, Cultural Resources Inventory of Pro-
posed Uranium Solution Extraction and Monitoring Facilities at the Church Rock
Site and Proposed Surface Irrigation Facilities North of the Crown point Site,

7 In Mr. Dodge's description of the "Section 106 four step compliance process," he
too omits any reference to 36 C.F.R. § 800.4(d). See Dodge Testimony, at 7-9. In his one-
sentence description regarding 36 C.F.R. § 800.5(b) (id., at 8), he fails to mention that the
NHPA process may be concluded absent any objection made by the SHPO, and later seems
to assume that the NHPA section 106 process always progresses to step four consultations.
Contrary to Mr. Dodge's statements there, the NHPA regulations require that a memorandum
of agreement be entered into by the consulting parties only when it is found that an
undertaking will have adverse effects on historic properties. See id., at 17; see 36 C.F.R.
§ 800.5(e)(4). Here, no such finding has been made.

8 Although, as referenced above, Intervenors ENDAUM and SRIC assert that NRC Staff

failed to "adequately take into account the Project's effect on historic properties in
consultation with the affected tribes, pueblos, and organizations," pursuant to the
Presiding Officer's September 22, 1998 Order, Intervenors may only raise issues
concerning Church Rock Section 8 at this time. See September 22 Order at 2. Thus, HRI
has focused its response on issues pertaining to Church Rock Section 8.

9Becenti Report, Letter from Mark Pelizza, HRI, to J. Holonich, NRC, Attachment 6,
Hearing Record ACN 9605080097 (May 3, 1996).
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McKinley County, New Mexico ("MNM Report").'o The Becenti Report is only one
page in length with attachments and has been incorporated into the MNM report in
its entirety. See MNM Report.

As indicated in the consultation letter from NRC Staff to Lynne Sebastian,
New Mexico State Historic Preservation Officer ("SHPO"), "no traditional cultural
properties were identified at or near any of the project areas," i.e., Sections 8, 17,
and 12. See Letter from J. Holonich, Chief, Uranium Recovery Branch, NRC to
Lynne Sebastian, State Historic Preservation Officer, NM (May 20, 1998) at 1.
Importantly, both the New Mexico State Historic Preservation Department
("NMSHPD") and the Navajo Nation Historic Preservation Department ("NNHPD")
responded to NRC Staff consultation requests with letters concurring with the
conclusion of NRC Staff that there would be "no effect" on all cultural resources
within the parcels.'1 Both the consultation request and the MNM Report make it
clear that no traditional cultural properties were found within Church Rock Section
8.12 Thus, NRC Staff did consider the presence of non-Navajo TCPs but found none
based on the MNM Report and response to consultation requests. Moreover, since
no traditional cultural properties were identified and since eligible archeological
sites will be avoided,' 3 the concurrence of the NMSHPO and NNHPO as to ."no

10 Hearing Record ACN 9704140140 (April 4, 1997).

"See Blinman Affidavit at ¶5[; see Hearing File, Vol. 11 (State response, June 3, 1999;
Navajo Nation response, June 24, 1999).]

12 Notably, the complete report of the archeological and traditional cultural property

inventory results from the HRI project was provided to all concerned tribes concurrent
with the NMSHPD and NNHPD review in compliance with the NHPA Section 106
process. See Blinman Affidavit at 14. No comments, requests for more information, or
requests for more time were received either within the comment period or since. Id.

' 3HRI's license contains Condition 9.12 which states:

Before engaging in any construction activity not previously assessed by the
NRC, the licensee shall conduct a cultural resource inventory. All
disturbances associated with the proposed development will be completed in
compliance with the National Historic Preservation Act of 1966, as amended,
and its implementing regulations .(36 CFR Part 800), and the Archaeological
Resources Protection Act of 1979, as amended, and its implementing
regulations (43 CFR Part 7).

In order to ensure that no unapproved disturbance of cultural
resources occurs, any work resulting in the discovery of
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effect" completes consultation on both archeological and traditional cultural prop-
erty resources, see Blinman Affidavit at ¶5; thus, the "no effect" determination
applies to both the archeological and traditional cultural property resources.

I am persuaded that the concurrence of the NMSHPO and NNHPO as to "no

effect" completes consultation on both archeological and traditional cultural property

resources and that HRI and the Staff have fulfilled their NHPA responsibilities. Interve-

nors have not demonstrated that there is a defect in the NRC's proof of compliance with

36 C.F.R. § 800.4(d). 14 I do not accept by Mr. Dodge's testimony that the NRC letters

included in Appendix B to his testimony were limited in scope; the letters contain a

finding of "no effect." Dodge Testimony at 26, Appendix B.

This phase of the licensing proceeding has been limited specifically to issues

affecting either the issuance of the entire license or "operations at Church Rock Section

8 or with respect to the transportation or treatment of materials extracted from Section

previously unknown cultural artifacts shall cease. The artifacts
shall be inventoried and evaluated in accordance with 36 CFR
Part 800, and no disturbance shall occur until the licensee has
received written authorization to proceed from the State and
Navajo Nation Historic Preservation Offices.

License No. SUA-1508, Hearing Record ACN 9801160066. Thus, in the event of a
discovery of a TCP, HRI will halt work resulting in the discovery until it receives written
authorization to proceed from the SHPO and the NNHPO.

14The responses of NMSHPD and NNHPD make the attacks on the credibility of Mr.
Becenti moot. Brief at 19-22. Even were that not true, Intervenors have failed to cite a
standard for determining at this time that the Becenti Report should be ignored. On the
merits, based on HRI's defense of Mr. Becenti, HRI Response at 8-13, I am convinced of his
credibility. Nor does Intervenors' witness, Mr. Francisco, differ materially from the
findings of Mr. Becenti; the differences are primarily spiritual or theological, as Mr.
Francisco does not identify any specific cultural resources.
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8." MEMORANDUM AND ORDER, "Scheduling and Partial Grant of Motion for

Bifurcation", September 22, 1998 (unpublished) at 2-3. Since "phased compliance" is

permitted under 36 C.F.R. § 800.3(c), the scope of the NHPA issue is limited to Church

Rock related questions. Intervenors appear at times to have made arguments that are

broader than the subject-matter of this portion of the case. In any event, they have not

raised serious doubts that the NRC failed to comply with NHPA with respect to the

Church Rock site or the portion of the Crownpoint site on which effluents from the

Church Rock site will be treated.

II. NAGPRA Issue

Despite Intervenors claims under NAGPRA, that act does not apply to this case.

It applies only to the disposition of Native American cultural items "excavated or dis-

covered on federal or tribal lands." Federal lands are defined as "land other than tribal

lands which are controlled or owned by the United States." 25 U.S.C. § 3001(5).

Neither Section 8 nor the land on which Section 8 fluids will be processed is either tribal

land or federal land. Hence, NAGPRA is inapplicable and the Intervenors claims under

NAGPRA fail."5

1543 C.F.R. § 10.4(b), which applies to inadvertent discoveries of "human remains,

funerary objects, sacred objects, or objects of cultural patrimony," is applicable.
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III. NEPA Issue

I also conclude that Intervenors' NEPA claims are without basis. The key

question here is whether the Staff, in the FEIS, adequately considered cultural issues.

The FEIS discusses cultural resource impacts, as summarized in SRIC's brief at 52-53.

Subsequently, the MNM report was completed, distributed for comment, and concurred

in by the SHPO. See page 7, above. Then the Staff issued a license. I conclude that the

license contains conditions that demonstrate attention to this area of concern.

In the FEIS, the NRC Staff recommended that HRI implement a final cultural

resources management plan for all mineral operating lease areas and other lands affected by

license activities pursuant to National Historic Preservation Act-Section 106 review and

consultation processes. FEIS at 4-111, 112. The NRC Staff's recommended cultural

resources management plan would include archaeological and traditional cultural property

surveys of lease areas, identification of protection areas where human activity would be

prohibited, and archaeological testing before subsurface disturbance occurs. The plan

would also include archaeological monitoring during ground disturbing construction,

drilling and operation activities. Both the FEIS and the license require that if unidentified

cultural resources or human remains are found during project activities, the activity would

cease, protective action and consultation would occur, and artifacts and human remains

would be evaluated for their significance. Id. HRI agreed to these recommendations. FEIS

at 4-111, NRC Licvense SUA 1508, § 9.12; see also COP Rev. 2.0 at 23. Moreover, for

the reasons discussed at length above, there were no "deficiencies" in the Section 106
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process for Church Rock Section 8; Intervenors merely refuse to accept the "phased review"

of the project which is permitted by law.

ORDER

For all the foregoing reasons and upon consideration of the entire record in this

matter, it is this 19th day of February, 1999, ORDERED, that:

1. The relief requested by Eastern Navajo Dind Against Uranium Mining
(ENDAUM) and the Southwest Research and Information Center (SRIC) in their joint
"Brief in Opposition to Hydro Resources, Inc.'s Application for Materials License with
respect to: Compliance with the National Historic Preservation Act, Native American
Graves Protection and Repatriation Act and Related Cultural Resource Issues," Decem-
ber 9, 1999, is denied.

2. This decision is reviewable under 10 C.F.R. §2.1253, pursuant to the procedures
set forth in 10 C.F.R. § § 2.786 and 2.763. The petition for review must be filed within
15 days of the service of this deci

Peter B. Bloch, Administrative Judge
Presiding Officer

Rockville, Maryland
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