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AnneteL. Vietti-Cook, Secretary

SUBJECT:

REQUEST FOR HEARING SUBMITTED BY
THE ATTORNEY GENERAL OF THE STATE
OF OKLAHOMA

_,'FF

Attached is a hearing request submitted by the Attorney General of the Sate of Oklahoma.
The hearing request, dated July 7, 1999, was submitted in response to a notice of
consideration by the NRC staff of a request of the Sequoyah Fuels Corporation (Docket
No. 40-8027) for approval of a site decommissioning plan for the storage of radioactive
contaminated materials in an above-grade disposal cell. The notice was published in the
Federal Register at 64 Fed. Reg. 31023 (June 9, 1999) (copy attached).
Also attached is a an answer of Sequoyah Fuels Corporation in opposition to the hearing
request. The request for hearing and the response thereto are being referred to you for
appropriate action in accordance with 10 C.F.R. Sec. 2.1261.
Attachments: As stated
cc:

Commission Legal Assistants
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EDO
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Craig Harlin
Sequoyah Fuels Corporation
Stephen L. Jantzen, Esquire
Alvin H. Gutterman, Esquire
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July 7, 1999

VIA TELEFAX AND CERTIFIED U.S. MAIL
NO. Z360576876 RETURN RECEIPT REQUESTED

Office of the Secretary
Rulemakings and Adjudications Staff
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
Re:

Sequoyah Fuels Corporation Source Material License No. SUB-1010, U.S.
Nuclear Regulatory Commission Docket No. 40-8027 (TAC L51639)

Sir or Madam:
Enclosed please find an original Request for Hearing, and three (3) conformed copies thereof,
prepared for filing with the U.S. Nuclear Regulatory Commission in the referenced matter. Pursuant
to 10 C.F.R. § 2.708(f) (1999), only one Request for Hearing is being transmitted by facsimile as
the original and three (3) conformed copies are being mailed this date.
Upon receipt, please return the remaining file-stamped copy of the enclosed Request for Hearing to
this office in the self-addressed, stamped envelope enclosed for that purpose.
Should you have any questions, please do not hesitate to call.

\icrely,

•STEPENL
JAN E
ASSISTANT ATT

GENERAL

Enclosures

2300 N.

LINCOLN BLVD., SUITE

112,

OKLAHOMA CITY,
W

*

OK 73105-4894 (405) 521-3921 * FAx: (405) 521-6246
recycled paper

Correspondence
July 7, 1999
Page 2
cc:

(w/encl., via telefax and certified U.S. mail no. Z360576877, return receipt requested)

Mr. Craig Harlin
Sequoyah Fuels Corporation
P.O. Box 610
Gore, OK 74435
cc:

(w/encl., via telefax and certified U.S. mail no. Z360576878, return receipt requested)

General Counsel
U.S. Nuclear Regulatory Commission
Washington, DC 20555
cc:

(w/encl., via telefax and certified U.S. mail no. Z360576879, return receipt requested)

Executive Director for Operations
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
cc:

(w/encl., via telefax and certified U.S. mail no. Z360576880, return receipt requested)

Mr. James C. Shepherd
U.S. Nuclear Regulatory Commission
Two White Flint North
Mail Stop 7F27, Room 7C7
11545 Rockville Pike
Rockville, MD 20852-2738
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In the Matter of

)

SEQUOYAH FUELS CORPORATION,

)
)
)
)

)

(Request to Amend Source Material
License No. SUB- 10 10)

Docket No. 40-8027

REOUEST FOR HEARING

W.A. DREW EDMONDSON
ATTORNEY GENERAL OF OKLAHOMA
STEPHEN L. JANTZEN
ASSISTANT ATTORNEY GENERAL
ENVIRONMENTAL PROTECTION UNIT
2300 N. Lincoln Blvd., Suite 112
Oklahoma City, Oklahoma 73105
Telephone: (405) 521-3921
Telefax: (405) 521-6246

Dated:

July 7, 1999

.. :

UNITED STATES
NUCLEAR REGULATORY COMMISSION
ATOMIC LICENSING AND SAFETY BOARD

In the Matter of

)

SEQUOYAH FUELS CORPORATION,

)

(Request to Amend Source Material
License No. SUB-1010)

)
)

)
)

Docket No. 40-8027

REQUEST FOR HEARING
The Attorney General of the State of Oklahoma, W.A. Drew Edmondson, by and
through the undersigned, Stephen L. Jantzen, Assistant Attorney General, on behalf of the
State of Oklahoma, hereby requests a hearing pursuant to 10 C.F.R. § 2.1205 (1999) on the
matter of Sequoyah Fuels Corporation's request to amend Source Material License No. SUB1010 to authorize decommissioning of the Sequoyah Fuels Corporation uranium conversion
facility (the "Proceeding") near Gore, Oklahoma (the "SFC Site"). In support of this Request
for a Hearing, the State of Oklahoma would show the U.S. Nuclear Regulatory Commission
and the Atomic Licensing and Safety Board as follows:
1.

On or about December 15, 1998, Sequoyah Fuels Corporation submitted to the

U.S. Nuclear Regulatory Commission the first revision to its proposed Decommissioning
Plan for the SFC Site (the "First Revised Decommissioning Plan"). The First Revised
Decommissioning Plan was a request to amend Source Material License SUB-1010 for

I

decommissioning the SFC Site for restricted release pursuant to 10 C.F.R. § 20.1403 (1999),
utilizing an on-site, above-grade disposal cell for the permanent disposal of decommissioning
waste, including long-lived radioactive material such as uranium, thorium, and radium. As
proposed by Sequoyah Fuels Corporation, the disposal cell would have a volume of over
5,000,000 cubic feet, a foot print of approximately ten (10) acres, and a height of
approximately forty (40) feet above-grade.
2.

After the U.S. Nuclear Regulatory Commission completed its administrative

review of the First Revised Decommissioning Plan, it notified Sequoyah Fuels Corporation
on February 11, 1999, of its rejection of the First Revised Decommissioning Plan, noting that
the First Revised Decommissioning Plan contained significant omissions and deficiencies,
and therefore failed to meet the minimum criteria for technical review.
3. Thereafter, on or about March 26, 1999, Sequoyah Fuels Corporation submitted
the second revision to the proposed Decommissioning Plan for the SFC Site (the "Second
Revised Decommissioning Plan"). Like the First Revised Decommissioning Plan, the
Second Revised Decommissioning Plan was a request to amend Source Material License
SUB- 1010 for decommissioning the SFC Site for restricted release pursuant to 10 C.F.R. §
20.1403 (1999), utilizing an on-site, above-grade disposal cell for the permanent disposal of
decommissioning waste, including long-lived radioactive material such as uranium, thorium,
and radium.

As proposed by Sequoyah Fuels Corporation in the Second Revised

Decommissioning Plan, the volume, size, height, design, and location of the disposal cell is
identical to that proposed in the rejected First Revised Decommissioning Plan.
2

4.

After administrative review, the U.S. Nuclear Regulatory Commission notified

Sequoyah Fuels Corporation by correspondence dated May 20, 1999, that the Second
Revised Decommissioning Plan contained sufficient information to allow the U.S. Nuclear
Regulatory Commission to begin technical review of the Second Revised Decommissioning
Plan.
5.

On June 9, 1999, the U.S. Nuclear Regulatory Commission caused to be

published in the Federal Register its Notice of Consideration of an Amendment Request for
Sequoyah Fuels Corporation and Opportunity for a Hearing (the "Notice").
6. The State of Oklahoma has numerous property, financial, and other interests that
will be affected by the results of the Proceeding, which include, but are not limited to, those
set forth in this paragraph 6. First, the SFC Site is located in the State of Oklahoma. The
Second Revised Decommissioning Plan, if approved by the U.S. Nuclear Regulatory
Commission, will harm the air, land, waters, environment, natural resources, and citizens of
the State of Oklahoma. Further, the State of Oklahoma represents the people of the State of
Oklahoma, including those living in the vicinity of, and immediately adjacent to, the SFC
Site. The State of Oklahoma is trustee for natural resources in the State of Oklahoma and
is responsible for protecting the environment, as well as the public health, safety, and welfare
of its citizens. In addition to owning the waters in certain defined streams located on the
SFC Site, the State of Oklahoma owns the waters in the Salt Branch, the Illinois River, the
Arkansas River, Lake Tenkiller, and Robert S. Kerr Lake, each of which is located near the
SFC Site, and some of which are hydrologically connected to groundwater under the SFC
3

Site. The State of Oklahoma also operates and manages the Robert S. Kerr Unit of the
McClellan-Kerr Wildlife Refuge, which is located in close proximity to the SFC Site, and
leases certain agricultural rights and privileges in the Robert S. Kerr Unit of the McClellanKerr Wildlife Refuge to third parties. Moreover, the State of Oklahoma, and its political
subdivisions, derive revenue from income taxes, sales taxes, and ad valorem taxes, which
revenues will be harmed in the event the U.S. Nuclear Regulatory Commission approves the
Second Revised Decommissioning Plan.

Additionally, the State of Oklahoma owns,

operates, and maintains certain roads and thoroughfares in close proximity to the SFC Site.
7.

In the event the Second Revised Decommissioning Plan is approved by the U.S.

Nuclear Regulatory Commission, the State of Oklahoma will suffer injury-in-fact, Luj an v.
Defenders of Wildlife, 504 U.S. 555, 560 (1992), including but not limited to, those set forth
in this paragraph 7. Approval of the Second Revised Decommissioning Plan will necessarily
result in the permanent disposal of long-lived radioactive wastes and materials at and on the
SFC Site, and in the groundwater under the SFC Site, thereby polluting and damaging the
air, land, waters, environment, and natural resources of the State of Oklahoma. Approval of
the Second Revised Decommissioning Plan will effectively remove a large portion of the
SFC Site from all future use. In this way, approval of the Second Revised Decommissioning
Plan will destroy viable real property in the State of Oklahoma, rendering it useless,
worthless, and incapable of generating ad valorem tax revenue for the State of Oklahoma and
its political subdivisions. Additionally, if approved, the Second Revised Decommissioning
Plan will also erode the tax base relied upon by the State of Oklahoma, and its political
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subdivisions, for revenue, by lowering the value of real property in the area surrounding the
SFC Site and by increasing area unemployment, thereby also creating the socio-economic
problems that accrue with unemployment. In the inevitable event of a release from the
disposal cell proposed by the Second Revised Decommissioning Plan, waters of certain
defined streams located on the SFC Site, the Salt Branch, the Illinois River, the Arkansas
River, Lake Tenkiller, and Robert S. Kerr Lake will also be directly harmed and polluted,
as will the air, land, environment and natural resources of the State of Oklahoma. An
inevitable release from the disposal cell proposed by the Second Revised Decommissioning
Plan will also injure the roads and thoroughfares owned, operated, and maintained by the
State of Oklahoma, inhibiting the right and ability of citizens to travel. If approved, the
Second Revised Decommissioning Plan will damage the beauty and aesthetic quality of the
SFC Site's surrounding environs, including the Illinois River (designated by the State of
Oklahoma as a scenic river), the Arkansas River, and the Robert S. Kerr Unit of the
McClellan-Kerr Wildlife Refuge, and will permanently mar scenic vistas in the areas
surrounding the SFC Site.
8.

As described above, a causal connection exists between the injuries that will be

suffered by the State of Oklahoma, and the Second Revised Decommissioning Plan and any
approval thereof by the U.S. Nuclear Regulatory Commission. Lujan v. Defenders of
Wildlife, 504 U.S. 555, 560 (1992). The injuries that will be suffered by the State of
Oklahoma are fairly traceable to the decommissioning of the SFC Site proposed by
Sequoyah Fuels Corporation in the Second Revised Decommissioning Plan, and any
5

approval thereof by the U.S. Nuclear Regulatory Commission, and are not the result of the
independent action of some third party not involved in the Proceeding. Id.
9.

The injuries that will be suffered by the State of Oklahoma will be redressed in

the Proceeding by a decision favorable to the State of Oklahoma from the Atomic Licensing
and Safety Board and/or the U.S. Nuclear Regulatory Commission. Lujan v. Defenders of
Wildlife, 504 U.S. 555, 560 (1992).
10.

The State of Oklahoma's interests in the Proceeding fall within the zone of

interests protected by the Atomic Energy Act, which include, but are not necessarily limited
to: (a) widespread participation in the development and utilization of atomic energy for
peaceful purposes to the maximum extent consistent with the public defense and security and
with the health and safety of the public, Citizens for an Orderly Energy Policy, Inc. v.
County of Suffolk, 604 F.Supp. 1084, 1093, (E.D.N.Y. 1985); (b) environmental and
economic interests, id.; (c) protection of public health and safety, Drake v. Detroit Edison
Co., 443 F.Supp. 833, 838-39 (W.D. Mich. 1978); Reyblatt v. U.S. Nuclear Regulatory
Comm'n, 105 F.3d 715, 722 (D.C. Cir. 1997); and (d) public participation in the
administrative process. Reyblatt v. U.S. Nuclear Regulatory Comm'n, 105 F.3d 715, 722
(D.C. Cir. 1997).
11.

Pursuant to 42 U.S.C. § 2239(a)(1)(A), in any proceeding under Title 42,

Chapter 23 of the United States Code for the granting, suspending, revoking, or amending
of any license, the U.S. Nuclear Regulatory Commission shall grant a hearing upon the
request of any person whose interest may be affected by the proceeding, and shall admit any
6

such person as a party to such proceeding. The State of Oklahoma is a "person" under the
Atomic Energy Act, the definition of which includes any State or any political subdivision
of, or any political entity within a State. 42 U.S.C. § 2014(s). As set forth herein, the State
of Oklahoma has numerous property, financial, and other interests that will be affected by
the results of the Proceeding.
12.

The nature and extent of the State of Oklahoma's property, financial, and other

interests in the Proceeding include, but are not necessarily limited to, those set forth in
paragraph 6 above.
13.

As described above, any order that may be entered in the Proceeding will have

an effect upon the property, financial, and other interests of the State of Oklahoma.
14.

The State of Oklahoma's areas of concern about the licensing activity that is

the subject of the Proceeding relate to all aspects of Sequoyah Fuels Corporation's request
for an amendment to Source Materials License SUB- 1010 authorizing the decommissioning
of the SFC Site, including but not limited to: (a) the proposed decommissioning of the SFC
Site for restricted release pursuant to 10 C.F.R. § 20.1403 (1999); (b) misapplication of 10
C.F.R. § 20.1403 (1999) to the SFC Site, and the precedential effect thereof upon other
decommissioning activities within the State of Oklahoma under the U. S. Nuclear Regulatory
Commission's regulatory jurisdiction; (c) long-term custodianship/stewardship of the SFC
Site in the event it is decommissioned for restricted release pursuant to 10 C.F.R. § 20.1403
(1999); (d) the public participation requirements of 10 C.F.R. § 20.1403 (1999); (e) financial
assurance requirements of 10 C.F.R. § 20.1403 (1999); (f) the technical sufficiency of the
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Second Revised Decommissioning Plan under U.S. Nuclear Regulatory Commission rules,
regulations, requirements, criteria, and guidance; (g) Sequoyah Fuels Corporation's proposed
remediation, or lack thereof, of impacted groundwater at the SFC Site; and (h) the proposed
utilization of an on-site, above-grade disposal cell for the permanent disposition of
decommissioning waste, including uranium, thorium, and radium, including the design and
sufficiency thereof. All areas of concern set forth above are germane to the subject matter
of the Proceeding.
15.

As set forth above, the Notice was published in the Federal Register on June

9, 1999. Pursuant to 10 C.F.R. § 2.1205(a), (d)(1) (1999), any person whose interest may
be affected by the Proceeding for the amendment of Source Materials License SUB-1010
authorizing the decommissioning of the SFC Site may file a request for a hearing within
thirty (30) days of the U.S. Nuclear Regulatory Commission's publication of the Notice, or
by July 9, 1999. As set forth in the Certificate of Service below, this Request for Hearing
was transmitted by facsimile, and deposited in the United States mail, on July 7, 1999, and
was therefore filed on July 7, 1999. Pursuant to 10 C.F.R. § 2.1203(b)(2) (1999), filing by
facsimile is complete upon transmission, and filing by mail is complete as of the time of
deposit in the mail.
16.

Pursuant to 10 C.F.R. § 2.1203(c) (1999), service of all pleadings, documents,

and correspondence relating to the Proceeding may be served upon Stephen L. Jantzen,
Assistant Attorney General, Office of the Attorney General, 2300 North Lincoln Boulevard,
Suite 112, Oklahoma City, Oklahoma, 73105.
8

WHEREFORE, premises considered, the Attorney General of the State of Oklahoma,
W.A. Drew Edmondson, by and through the undersigned, Stephen L. Jantzen, Assistant
Attorney General, on behalf of the State of Oklahoma, hereby prays that this Request for
Hearing be granted, and that the State of Oklahoma be granted a hearing on all matters
relating to the Proceeding and Sequoyah Fuels Corporation's request for an amendment to
Source Materials License SUB-1010 authorizing the decommissioning of the SFC Site.
Respectfully Submitted,
W.A. DREW EDMONDSON

ASSISTANT ATTORNE GEVERAL
ENVIRONMENTAL PROTECTION UNIT
2300 N. Lincoln Blvd., Suite 112
Oklahoma City, Oklahoma 73105
Telephone: (405) 521-3921
Telefax: (405) 521-6246
Dated:

July 7, 1999
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The undersigned hereby certifies that on the 7 th day of July, 1999, a true and correct copy
of the foregoing Request for Hearing was transmitted by facsimile, and by ce}ified. U.S- mal,
return receipt requested, to the following:
RULK' i, . IiI•
ADdJUE
Office of the Secretary
Rulemakings and Adjudications Staff
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
Telefax:
(301) 415-1101

(via certified U.S. mail no. Z360576876)

Mr. Craig Harlin
Sequoyah Fuels Corporation
P.O. Box 610
Gore, OK 74435
Telefax:
(918) 489-2291

(via certified U.S. mail no. Z360576877)

General Counsel
U.S. Nuclear Regulatory Commission
Washington, DC 20555
Telefax:
(301) 415-3725

(via certified U.S. mail no. Z360576878)

Executive Director for Operations
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
Telefax:
(301) 415-2700

(via certified U.S. mail no. Z360576879)

Mr. James C. Shepherd
U.S. Nuclear Regulatory Commission
Two White Flint North
Mail Stop 7F27, Room 7C7
11545 Rockville Pike
Rockville, MD 20852-2738
Telefax:
(301) 415-5398

(via certified U.S. mail no. Z360576880)
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1800 M Street, N.W.
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July 19, 1999

VIA FIRST CLASS MAIL
Office of the Secretary
U.S. Nuclear Regulatory Commission

Attn: Rulemakings and Adjudications Staff
Washington, D.C. 20555-0001
Re:

Sequoyah Fuels Corporation (Gore, Oklahoma), Docket No. 40-8027

Dear Ms. Vietti-Cook:
Enclosed
I for filing please find the Sequoyah Fuels Corporation Answer in Opposition to
Request for Hearing of Attorney General of Oklahoma in the above-captioned matter.
A copy of this Answer has been served upon the Petitioner by first class mail as indicated in
the Certificate of Service attached to the Answer.
Please contact me at 202-467-7468 if you have any questions or need any additional
information related to this filing.

Sincerely,

Alvin H. Gutterman
Enclosure

Philadelphia

Washington

New York

Los Angeles

Miami

Harrisburg

Pittsburgh

London

Brussels

Frankfurt

Tokyo

Singapore

Jakarta

Princeton
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)
)
In the Matter of
)
SEQUOYAH FUELS CORPORATION )
)
Gore, Oklahoma

,

Docket No. 40-8027

SEQUOYAH FUELS CORPORATION ANSWER IN OPPOSITION TO
REQUEST FOR HEARING OF ATTORNEY GENERAL OF OKLAHOMA

I.

INTRODUCTION
On July 7, 1999, the Attorney General of the State of Oklahoma ("Attorney General")

filed a Request for Hearing ("Request") pursuant to 10 CFR § 2.1205, in connection with the
NRC's review of a license amendment to authorize decommissioning of the Sequoyah Fuels
Corporation ("SFC") site near Gore, Oklahoma. SFC hereby files its Answer in opposition to
that Request.
As is demonstrated below, the Request does not meet the requirements of 10 CFR § §
2.1205(e) and (h) because it fails to show an interest sufficient to meet applicable standards for
standing and fails to identify an "area of concern" germane to the proceeding. Accordingly, the
Request must be denied.
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II.

BACKGROUND
SFC has been issued Source Material License No. SUB-10 10 (the "License") by the

Nuclear Regulatory Commission to possess source material in any form at its site near Gore,
Oklahoma. On February 16, 1993 SFC notified the NRC that it would cease operations and filed
a Preliminary Plan for Completion of Decommissioning. Between 1993 and 1999, SFC filed
numerous reports, studies, and plans concerning the facility and its decommissioning, and
addressing NRC's revised license termination requirements. These documents also were made
available to the public. During this time, SFC held many meetings with members of the public,
representatives of the State of Oklahoma, and the NRC Staff to discuss the decommissioning
plans and pertinent NRC requirements.
On March 26, 1999, SFC submitted to the NRC a revised Decommissioning Plan ("DP")
that provided additional information in response to NRC comments on an earlier submittal.
Notice of receipt of the DP was published in the June 9, 1999 Federal Register. 64 Fed. Reg.
31,023. As noted in the Federal Register, the DP proposes placing radiologically contaminated
materials in a single, on-site, above-grade disposal cell. Id. The DP concludes that long-term
doses from both the contaminated materials placed in the cell and those remaining in the soil and
groundwater will meet the requirements of the Radiological Criteria for License Termination
rule, 10 CFR Part 20, subpart E, and therefore, no other decommissioning is required. Id.
The DP provides for the complete dismantlement of facility equipment and structures,
remediation of sludges, previously buried wastes, and radiologically impacted soils and water,
and placement of resulting waste materials in an on-site, engineered disposal cell to be located
within the current site boundary. The cell itself will be protected by an engineered cap consisting
1-WA: 1258889.1
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of compacted clay and rock rip-rap. Public access to the disposal cell will be permanently
restricted through placement of a security fence. Groundwater impacted by uranium that is
"perched" on top of the bedrock underlying the site will be collected and treated. Bedrock
groundwater that is impacted by uranium will be naturally attenuated and monitored. These
actions are designed to reduce the potential for, and mitigate the consequences of, any release.
On July 7, 1999, the Attorney General filed a Request for Hearing. In summary, the
Attorney General alleges that:
the on-site disposal of contaminated materials will pollute and damage "the air, land,
waters, environment, and natural resources of the State of Oklahoma;"
the DP "will effectively remove a large portion of the SFC Site from all future use...
rendering it useless, worthless, and incapable of generating ad valorem tax revenue for
the State of Oklahoma and its political subdivisions;"
the DP will "erode the tax base ... by lowering the value of real property in the areas
surrounding the SFC site and by increasing area unemployment, thereby also creating the
socio-economic problems that accrue with unemployment;"
the "inevitable" release from the disposal cell will pollute the "air, land, environment and
natural resources of the State of Oklahoma;"
the "inevitable" release from the disposal cell will injure the roads and thoroughfares
owned, operated, and maintained by the State of Oklahoma thereby inhibiting the right
and ability of citizens to travel; and
the DP "will damage the beauty and aesthetic quality of the SFC Site's surrounding
environs.., and will permanently mar scenic vistas in the areas surrounding the SFC
site."
Request at ¶ 7.

1-WA: 1258889.1
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III.

ARGUMENT
A hearing on an application for a license amendment approving an DP is not mandatory.

Rather, a hearing only will be held if one is requested by a person whose interest may be
affected. Atomic Energy Act (the "Act") § 189(a), 42 U.S.C. § 2239(a). Where, as here, there
has been only one request for hearing, it is important to ensure that the prerequisites for initiating
a hearing have been satisfied, in order to make certain that there is a sound basis for imposing
upon the parties the burden and expense of the hearing process. This is particularly the case in
the circumstances of the SFC site, where there are limitations on the resources available for
decommissioningY
The party requesting the hearing has the burden of demonstrating that its request should
be granted. Babcock & Wilcox (Pennsylvania Nuclear Services Operations, Parks Township,
Pennsylvania), LBP-94-4, 39 NRC 47, 48 (1994). A party requesting a hearing in such a
proceeding must demonstrate, among other things, that it has standing to be heard as a party to
the proceeding in accordance with § 189(a) of the Act and 10 C.F.R. §§ 2.1205(e) and (h). See
In re NNECO (Millstone Nuclear Power Station, Unit #3), LBP-98-22, 48 NRC 149 (1998) aff'd
NNECO, CLI-98-20, 48 NRC 183 (1998); Babcock & Wilcox (Apollo, Pennsylvania Fuel
Fabrication Facility), LBP-93-4, 37 NRC 72, 80-81 (1993); Final Rule, "Informal Hearing

1/

In a settlement agreement reached between SFC and the NRC, SFC agreed to commit all
of its present and future net assets and net revenues to funding the decontamination and
decommissioning of the SFC site. Sequoyah Fuels Corp. and General Atomics (Gore,
Oklahoma Site Decontamination and Decommissioning Funding), CLI-97-13, 46 NRC
195, 203 (1997). In approving this settlement agreement, the Commission recognized
that SFC's status as the owner of a shut-down facility would likely preclude it from
qualifying for additional letters of credit. Id.

1-WA: 1258889.1
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Procedures for Materials Licensing Adjudications," 54 Fed. Reg. 8269, 8272 (February 28, 1989)
(Final Subpart L Rule).
In order to demonstrate standing, § 2.1205(e) requires that a party requesting a hearing
describe "in detail:" (1) the requestor's interest in the proceeding; (2) how that interest may be
affected by the results of the proceeding, including the reasons why the requestor should be
permitted a hearing, with particular reference to the factors set out in § 2.1205(h); (3) the
requestor's "areas of concern" about the subject licensing action; and (4) the timeliness of the
hearing request.
The Presiding Officer must review the request to determine whether the requestor meets
the "judicial standards for standing," taking into consideration: (1) the nature of the requestor's
rights under the Act to be made a party to the proceeding; (2) the nature and extent of the
requestor's property, financial, or other interest in the proceeding; and (3) the possible effect of
any order that may be entered in the proceeding upon the requestor's interest. 10 C.F.R. §
2.1205 (h); Sacramento Municipal Utility District (Rancho Seco Nuclear Generating Station),
CLI-92-2, 35 NRC 47, 56 (1992); Transnuclear, Inc. (Export of 93.15% Enriched Uranium),
CLI-94-1, 39 NRC 1, 4-5 (1994); Yankee Atomic Electric Co. (Yankee Nuclear Power Station),
CLI-96-1, 43 NRC 1, 6 (1996).
The "irreducible constitutional minimum" requirements for standing are that: (1) the
litigant suffer an "injury-in-fact" within the "zone of interests" arguably protected by the
governing statute that is "concrete and particularized and.., actual or imminent, not conjectural
or hypothetical;" (2) there is a causal connection between the alleged injury and the action
complained of; and (3) the injury will be redressed by a favorable decision. Bennett v. Spear,
1-WA: 1258889.1
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520 U.S. 154, 167 (1997). See generally, Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61
(1992). See also Sacramento Municipal Utility District, CLI-92-2, 35 NRC 47 (1992);
Transnuclear, Inc., CLI-94-1, 39 NRC 1 (1994); In re NNECO, LBP-98-22, 48 NRC 149 (1998).
The Request filed by the Attorney General does not provide a basis for granting a hearing
because it fails to demonstrate that the Requestor has standing. The Attorney General has failed
to allege any particularized injury-in-fact, and has relied upon speculative and hypothetical future
circumstances to support his Request. The information submitted also is insufficient to identify
any "causal connection" between the alleged injury and the action complained of or to determine
the "redressibility" of the Attorney General's claims. In addition, the Attorney General has
failed to identify areas of concern that are germane to the proceeding.

A.

The Attorney General Lacks Standing
1.

The Attorney General has failed to demonstrate a particularized
injury-in-fact.

Requirements for standing have been applied to requests for hearing in numerous
informal Commission proceedings held under Subpart L. International Uranium (USA) Corp.
(Receipt of Material from Tonawanda, New York), LBP-98-21, 48 NRC 137, 141 (1998). These
requirements apply equally to the Attorney General of a State as they do to any other party
seeking a hearing. The Commission has recognized that "standing should not be automatic...
as [a] State, like any other intervenor, must demonstrate that, as a result of the amendment, its
citizens or natural resources will likely suffer injury that is 'distinct and palpable, particular and
concrete, as opposed to being conjectural or hypothetical."' Id. at 145, quoting International
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Uranium (USA) Corp. (White Mesa Uranium Mill), CLI-98-6, 47 NRC 116, 117 (1998). In
International Uranium, for example, the Presiding Officer criticized the State of Utah for "merely
alleg[ing],without pointing to specific citizens or describinga mechanism of injury, that the
amendment will harm citizens who live, work or travel near the.., facility.., or who depend on
groundwater and surface water.. ." Id. at 146 (emphasis added). The Attorney General's
allegations of injury in this case parallel those of Utah in the International Uranium case and are
equally inadequate.2/ Moreover, the Attorney General is held to a higher standard than pro se
litigants. Shieldalloy Metallurgical Corp. (Cambridge, Ohio Facility), CLI-99-12,

NRC

1999 WL 288137, *3, (1999). This higher standard is particularly applicable here, since the
Attorney General is experienced in NRC proceedings.
Under 10 CFR § 2.1205(e) and well-established NRC precedent, a party requesting a
hearing must describe its interest and how that interest may be adversely affected "in detail" and
with particularization. The Commission differs from Article III courts in that the Commission
does not permit notice pleadings. Id. at *2. Rather, the Commission insists on "detailed
descriptions of the petitioner's positions on issues" going to standing. Id_.Furthermore,
petitioners to intervene are required to provide "some form of substantiating evidence" for their
factual assertions regarding standing. Id. at *4. The Attorney General's allegations of injury
should be examined with this background in mind.

2/

In International Uranium, the Presiding Officer subsequently concluded that the State of
Utah had demonstrated standing on the basis of other assertions that inadequate
hazardous waste testing could lead to violations of federal and state law. Id. The
Attorney General in this case has alleged no similar, particularized deficiency in SFC's
plans.

I-WA:1258889.1
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,

Without any explanation, the Attorney General first alleges that the mere disposal of
contaminated materials on the SFC site will pollute and damage the environment and natural
resources of the State of Oklahoma. Request at ¶ 7. However, the Request fails to describe any
aspect of or deficiency in SFC's plans that would cause or contribute to such injury or to identify
the "mechanism" by which such injury would occur. See International Uranium, LBP-98-21, 48
NRC at 146.
The Attorney General also alleges that an "inevitable" release from the SFC disposal cell
will harm and pollute the environment and natural resources of the State of Oklahoma as well as
injure the roads and thoroughfares. Request at ¶ 7. The Attorney General provides no basis for
believing that such a release could occur, let alone that it is "inevitable." It neither points to any
problem with SFC's plans, nor suggests in any way that such a release (even if it was assumed to
occur) would exceed applicable NRC limits. The allegations regarding such releases ignore the
fact that the effect of SFC's plans will be to consolidate, stabilize, contain, and monitor existing
site contamination, and therefore to appreciably reduce the potential for a release. Furthermore,
how such an alleged release could harm the "roads and thoroughfares" of the state is particularly
unclear.
The Attorney General also alleges that the DP will remove a large portion of the SFC site
from future use, resulting in the loss of tax revenue, lower property values, and damage to the
aesthetic quality of the environment. Id. Again, however, there is no basis or specificity for
these claims.
Thus, throughout his Request, the Attorney General neither alleges any violation of NRC
requirements nor identifies any aspect of SFC's proposed DP that is inadequate or inconsistent
I-WA: 1258889.1
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with applicable NRC requirements. The Request does not discuss any characteristic of the
disposal cell or decommissioning activity that would result in any particular release or exposure
to individuals. Although the Attorney General alleges that a release is "inevitable," he has not
established that there is a credible scenario that would result in a release. Nowhere does the
Attorney General provide any factual basis for his thesis that the radiological safety of the State
would be compromised.
Unsupported general references to radiological consequences are insufficient to establish
a basis for injury. Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 and 2), CLI99-04, 49 NRC 185,

_,

1999 WL 137689, *5 (1999). See also Sacramento Municipal Utility

District (Rancho Seco Nuclear Generating Station), LBP-92-23, 36 NRC 120, 130 (1992)
(petitioner cannot demonstrate standing simply by alleging without substantiation that the
changes will lead to offsite radiological consequences). The need to show injury-in-fact is
particularly important where the action has no obvious potential for offsite impacts, given that
the amount of material to be disposed of onsite is only a small fraction of that already authorized
at the site. International Uranium (USA) Corp. (Receipt of Material), LBP-98-21, 48 NRC at
146. The current residual material at the SFC is a very small fraction of the authorized
20 million metric tons of uranium. Furthermore, where the potential for offsite releases is not
generally known, the allegations pertaining to standing must be supported by statements of fact.
Hydro Resources, Inc. (2929 Coors Road, Suite 101, Albuquerque, NM 87120), LBP-98-9, 47
NRC 261, 273 (1998). See also Babcock & Wilcox (Parks Township), LBP-94-4, 39 NRC at 52.
The vague notion that some undefined, unquantified "inevitable" exposure or release will
occur does not provide the "particularized" and "concrete" injury required to demonstrate
1-WA:1258889.1
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standing. The Attorney General's conclusory allegations simply fail to demonstrate a cognizable
injury-in-fact.

2.

The Attorney General has failed to demonstrate causation.

Furthermore, the Attorney General has failed to demonstrate any "causal connection"
between the alleged injury and the action complained of, thus failing to meet the second prong of
the test for legal standing. The Commission recently addressed this requirement in
Commonwealth Edison Co., CLI-99-4, 49 NRC 185, 1999 WL 137689. In Commonwealth
Edison, the petitioner sought to challenge a license amendment application for the permanently
shutdown Zion Nuclear Power Station. As the Attorney General has done here, the petitioner in
Commonwealth Edison based his claims of standing on conclusory allegations of harm. Id. at
*5. For example, the petitioner alleged that the license amendment would increase the potential
for an accident that could cause radiological injury to him and his family. Id. at *2.
Affirming an Atomic Safety and Licensing Board finding that the petitioner failed to
establish standing to intervene, the Commission stated that the petitioner failed to indicate how
the sweeping allegations of harm might result from the license amendments. Id. at *5. The
Commission held that it is incumbent upon the petitioner to provide some '"plausible chain of
causation,"' some "scenario suggesting how these particular license amendments would result in
a distinct.., harm or threat to him." Id., quoting Commonwealth Edison (Zion Nuclear Power
Station, Units 1 and 2), LBP-98-27, 48 NRC 271, 277 (1998). Because the Attorney General has
similarly failed to demonstrate any causal connection between his conclusory allegations of harm
and the DP, his Request must also be denied.
1-WA: 1258889.1
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3.

The Attorney General has failed to demonstrate redressibility.

Finally, the Attorney General has failed to satisfy the third essential prong of the test for
legal standing. From the Attorney General's pleading it is impossible to determine whether the
alleged injuries can or will be redressed by a favorable decision. For example, the NRC
regulations permit release of sites from NRC regulation under certain conditions and SFC's DP
shows that it will satisfy those conditions. The Attorney General has failed to identify any
violation of those requirements. In the absence of such a violation, the Attorney General's
claimed injuries would not be redressable in this forum. Because the potential injury and
mechanisms or cause of that injury are undisclosed, there is no basis for concluding that a
decision in the Attorney General's favor will redress his concerns. Thus, the fundamental lack of
specificity in the Attorney General's claims also precludes a finding of redressibility.
Thus, for the reasons discussed above, the Attorney General lacks standing to be granted
a hearing in this proceeding.

B.

The Attorney General's Request Fails to Identify Areas of Concern

The Attorney General also has failed to fulfill the requirement to designate areas of
concern that are properly subject to challenge in this proceeding. In addition to demonstrating
that the requestor has standing, a request for hearing also must describe in detail "the requestor's
areas of concern about the licensing activity that is the subject matter of the proceeding." 10
C.F.R. § 2.1205(e)(3). In considering a request, the Presiding Officer is directed to "determine
that the specified areas of concern are germane to the subject matter of the proceeding." 10
C.F.R. § 2.1205 (h). In adopting these requirements, the Commission explained that:
1-WA:1258889.1
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This statement of concerns need not be extensive, but it must be sufficient to establish
that the issues the requestor wants to raise regarding the licensing action fall generally
within the range of matters that properly are subject to challenge in such a proceeding.
54 Fed. Reg. 8269, 8272 (Feb. 28, 1989) (emphasis added).
Paragraph 14 of the Request states that the State's areas of concern "relate to all aspects
of [SFC's] request for amendment.. ." (emphasis added), and then proceeds to list eight broad
topics that provide no more detail than might be found in chapter headings in the SFC plan or the
Commission's regulations. The Attorney General's specified areas of concern include:
*
•

•
*
&
*
*

"the proposed decommissioning of the SFC site for restricted release;"
"misapplication of 10 C.F.R. § 20.1403 to the SFC site, and the precedential effect
thereof upon other decommissioning activities within the State of Oklahoma under the
[NRC's] regulatory jurisdiction;"
"long-term custodianship/stewardship" of the site;
"the public participation requirements of 10 C.F.R. § 20.1403;"
"financial assurance requirements of 10 C.F.R. § 20.1403;"
"the technical sufficiency" of the DP;
"[SFC's] proposed remediation, or lack thereof, of impacted groundwater at the SFC
site;" and
"the proposed utilization of an on-site, above-grade disposal cell, including the design
and sufficiency thereof."

Request at ¶ 14. Since none of these topics identifies an "issue" for consideration by the
Presiding Officer, it is not possible for the Presiding Officer to determine that "the issues the
requestor wants to raise fall within the range of matters that properly are subject to challenge."
For example, the Attorney General seeks to litigate "the proposed decommissioning of
the SFC site for restricted release ... [and] the misapplication of 10 C.F.R. § 20.1403 ... and the

precedential effect thereof upon other decommissioning activities within the State.. 2/ Id. It is

3/

Asking the Presiding Officer to review the DP for its precedential effect is inappropriate
as the Presiding Officer must apply the law to the particular facts of the case at hand and
(continued...)
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not possible to determine from these statements what is meant by the "misapplication" of section
20.1403. It is unclear what aspect of section 20.1403 the Attorney General is asking the
Presiding Officer to consider. Furthermore, it is unclear whether the Attorney General is
challenging the rule itself, which authorizes restricted release under certain circumstances, or
whether he is claiming that the rule does not apply to some unspecified aspect of the DP. None
of the other areas of concern listed by the Attorney General comes any closer to identifying an
issue that could be decided by a Presiding Officer.
Thus, the Attorney General has failed to identify areas of concern with sufficient
specificity to permit the Presiding Officer to determine whether the issues sought to be raised are
germane to the proceeding.

3/(... continued)
may not make a ruling based on the impact that ruling may have on future cases.
1-WA:1258889.1
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IV.

CONCLUSION
The Attorney General is the only person that has sought a hearing in this proceeding.

Before SFC is put through the burden and expense of a hearing, and the corresponding drain on
its resources that otherwise will be devoted to the safe and efficient decommissioning of the SFC
site, the Presiding Officer should ensure that there are legitimate, concrete, and particularized
interests to be served and issues to be litigated. The Attorney General has had access to detailed
information about the proposed decommissioning and the SFC site for years, and has had ample
opportunity to formulate his positions. Despite this fact, his Request fails to meet the basic
requirements for demonstrating standing or identifying areas of concern germane to the subject
matter of the proceeding. Therefore, SFC respectfully requests that the Commission deny the
Attorney General's Request for Hearing.

Respectfully submitted,

A lnH.Gutterman
Donald J. Silverman
Goran P. Stojkovich
Morgan, Lewis & Bockius, LLP
1800 M Street, NW
Washington, DC 20036
(202) 467-7468
facsimile: (202) 467-7176
e-mail: gutt7468@mlb.com
Counsel for Sequoyah Fuels Corporation

Dated: July 19, 1999
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Executive Director for Operations
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Federal Reoister / Vol. 64.< No. 110/ Wednesday. lune 9. 19991 NoticesSeth se.eamendments for that
Krpgs. The review of these
bndents, or any other licensee

,utta, for the purpose of allowing
ji~nsee to make future changes to
PIT and LTOP limits in ITS 5.6.6
ithpout:prior. staff approval will the
Sitt of a future letter.
For further details with respect to the
, amendments see (1) The application for
!.amnendment dated June 2, 1997, as
supplemented by letters.in 1998. dated
January 9, June *25, August 5, August 28,
September' 25, October 16, October 23,
Novemiber 25, December 4, December 17, and Dcember.30;"and'letters in
1999.date`d;February 24, March 10O,
Apr*l 28, May 11i:May 19, and May 27,
and (4) theCdoninission's related'Safety
Evaluation and Eniviroin•ental
Assessment. All 6f these items are
available for public inspection at the
kCommission's Public Document Room,
I-e Gelman Building, 2120 L Street,
INW, Washington, DC, and at the local
public document reoms located at the
California Polytechnic State University,
Robert E. Kennedy Library, Government
Documents and Maps Department, San
Luis Obispo, California 93407.
Dated at Rockville, Maryland, this 28th day
of May 1999.
. For the-Nuclear Regulatory Commission.
Jack N. Donohew,

SeniorProjectManager,Section 1,Project
DirectorateIV &DecomimissioningDivision
of Licensing-ProjectManagement,Office of.
NuclearReactorRegulation.
[FR Doc. 99-ý4-4578 Filed 6--8-99; 8:45 am]
fflLLING CODE 738-01-P

R REGULATORY
[Docket Nw. 40-8-027
.Notice of Consideration of an
Amendment Request for Sequoyah
Fuels Corp., Gore, Oklahoma and
Opportunity for a Hearing
The U.S. -Nuclear Regulatory
Commission (NRC)is considering
issuance of a license amendment to
materials license SUB-1010 to authorize
decommissioning of the Sequoyah Fuels
Corp. (SFC) site near Gore, Oklahoma.
This license is issued to SFC to possess
contaminated material at its Gore site.
NRC licenses these facilities under 10
CFR part 40. Specifically, the license
authorizes SFC to possess up to 20
million metric tons of source material in
any form. The contaminated material at
the Gore site is in the form of uranium,
uranium oxides, uranium fluorides,
thorium, radium, and decay-chain
products in process equipment and

buildings, soil, sludge, and
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Nuclear Regulatory Commission,
groundwater..
Washington, DC 20555-0001.
On March 26, 1999, the licensee
In addition to meeting other
submitted a site decommissioning plan
applicable requirements of 10 CFR part
(SDP) to NRC for review. The SDP
2 of the NRC's regulations, a request for
proposes placing radiologically
a hearing filed by a person other than
contaminated materials in q single, onan applicant must describe in detail:
1. The interest of the
in the
site, above-grade disposal cell
proceedIng;
. requestor
.
constructed to the technical criteria of
2. How that interest may be affected
10 CFR part 40, appendix A. It
concludes that long-term doses from the by the results of the proceeding,
including thereasons why.the requestor
contaminated materials placed in the
, with
cell and those remaining in the soil and. should be permitted a hea
factors
set out
reference
to
the
particular
groundwater meet the requirements of
in 2.1205(h);
the Radiological Criteria for License,
-3. The requestor's areas of concern
Termination rule (10 CFR part 20,
subpart E) (62 FR 39058). Therefore, the about the licensing activity that is the
subject matter of the proceeding; and
licensee proposes that no other
4. The circumstances establishing that
decommissioning is required.
the request for a hearing is timely in
Prior to the issuance of the
accordance with § 2.1205(d).
amendment, NRC will have made
For further details with respect to this
findings required by the Atomic Energy
action, the.application for amendment is
Act of 1954, as amended, and NRC's
available, for inspection at NRC's Public
regulations. These findings will be
Document Room, 2120 L Street NW.,
documented in a Safety Evaluation
Washington, DC 20555-0001.
Report and an Environmental
FOR FURTHER INFORMATION CONTACT: J. C.
Assessment.
Shepherd, Decommissioning Projects
NRC provides notice that this is a
Branch, Division ofWaste Management,
proceeding on an application for a
Office of Nuclear Material Safety and
license amendment falling within the
Safeguards, U.S. Nuclear Regulatory
scope ofsubpart L, mntormal Hearing
Commission, Washington, DC 20555Procedures for Adjudication in
0001. Telephone: (301) 415-6712. Fax.:
Materials Licensing Proceedings," of
(301) 415-5398.
NRC's rules of practice for domestic
licensing proceedings in .10 CFR part 2.
Dated at Rockvyle, Maryland, this 3rd day
Pursuant to § 2.1205(a), any person
of Ju'
1999.
whose interest may be. affected by this
For.the Nuclear Regulatory Commission.
proceeding may file a request for a
John W.N. Hickey,
hearingin accordance with .§ 2.1205(d).
Chief, DecommissioningBranch,Division of
A request for a hearing must be filed'
Waste ManagementOffice of NuclearMaterial
within thirty (30)-days of the date of
Safety and Safeguards.
publication of this Federal Register
[FR Doc. 99-44582 Filed 6-8-99; 8:45 am]
notice.
BILLI4G CODE 7590-01-P
The request for a hearing must be
filed with the Office of the Secretary
either:
'NUCLEAR REGULATORY
1. By delivery to the Rulemakings and COMMISSION
Adjudications Staff of the Secretary at
One White Flint North, 11555 Rockville
Sunshine Act Meeting
Pike, Rockville, MD 20852; or
DATE: Weeks of June 7, 14, 21, and 28,
2. By mail, tcIegram, or facsimile
addressed to the Secretary, U.S. Nuclear 1999.
PLACE: Commissioners' Conference
Regulatory Commission, Washington,
DC 20555-0001, Attention: Rulemakings Room, 11555 Rockville Pike, Rockville,
Maryland.
and Adjudications Staff.
STATUS: Public and Closed.
In accordance with 10 CFR 2.1205(f),
each request for a hearing must also be
MATTERS TO BE CONSIDERED:
served, by delivering it personally or by
Week of June 7
mail, to:
There are no meetings scheduled for the
1. The applicant, Sequoyah Fuels
Week of June 7.
Corp., P.O. Box 610, Gore, OK 74435
Attention: Mr. Craig Harlin, and;
Week of June 14-Tentative
2. The NRC staff, by delivery to the
Monday, June 14
Executive Director for Operations, One
2:00 p.m.
White Flint North, 11555 Rockville
Briefing on 10 CFR Part 70-Proposed Rule
Pike, Rockville, MiD 20852-2738,
for Revised Requirements for Domestic
between 7:45 am and 4:15 pm Federal
Licensing of Special Nuclear Material
workdays, or by mail, addressed to the
(Public Meeting) (Contact: Ted Sherr,
Executive Director for Operations, U.S.
301-415-7218)

