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I.

INTRODUCTION
On September 3, 1999, the Attorney General of the State of Oklahoma ("Attorney

General") filed the State of Oklahoma's Supplemental Request for Hearing
("Supplemental Request") pursuant to 10 CFR § 2.1205, in connection with the NRC's
review of a license amendment to authorize decommissioning of the Sequoyah Fuels
Corporation ("SFC") site near Gore, Oklahoma. The Supplemental Request, relying
principally on the presence of long-lived radionuclides and the large volume of
contaminated material at the SFC site, asks for a hearing. SFC opposes the Supplemental
Request because, even as supplemented it : (1) does not show that the Attorney General
has standing to assert the matters identified in the Supplemental Request; (2) has not
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identified matters that are germane to this proceeding; and (3) identifies new issues that
were not identified within the time provided by the NRC's notice of opportunity for
hearing, without complying with the regulatory requirements to show that the delay in
identifying these issues was excusable. As a result, the Supplemental Request does not
meet the requirements of 10 CFR §§ 2.1205(e) and (h) and should be denied.
II.

PROCEDURAL BACKGROUND
The Nuclear Regulatory Commission (NRC) published a notice of opportunity to

request a hearing regarding the SFC Decommissioning Plan on June 9, 1999, 64 Fed.
Reg. 31,023, which required that any request for hearing be filed by July 9, 1999. The
Attorney General filed a request for hearing on July 7, 1999 (Original Request). SFC's
July 19, 1999 Answer and the NRC Staff's August 6, 1999 Response both opposed the
Original Request on the grounds that it did not demonstrate standing and failed to identify
issues germane to the proceeding. On August 12, 1999 the Presiding Officer issued a
Memorandum and Order authorizing the Attorney General to supplement the Original
Request by September 3, 1999.
III.

FACTUAL BACKGROUND
The SFC facility operated from approximately 1970 until 1992. The licensed

activities included chemical processing of uranium concentrates (yellowcake) to produce
uranium hexafluoride (UF 6) and conversion of depleted UF 6 to uranium tetrafluoride
(DUF 4). The facility occupies approximately 85 acres of a 600 acre site. In February
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1993, SFC notified the NRC that it would cease operations and decommission the
facility. SECY-93-179, pp. A-189-190. The notice was accompanied by a Preliminary
Plan for Completion of Decommissioning (PPCD) that proposed placement of
contaminated materials in an on-site disposal cell that would be designed utilizing the
technical criteria of 10 CFR Part 40, Appendix A (re: disposition of uranium mill
tailings). Subsequently, the NRC included the SFC facility in the NRC's Site
Decommissioning Management Plan, and discussed its status in updates to that plan. Id.;
NUREG-1444, Supp. 1, App. A at 77-78.
The PPCD described a decommissioning approach that included clean-up of most
of the site for unrestricted release, onsite disposal of all decommissioning wastes in an
engineered cell and restricted release of the portion of the site containing the disposal
cell. Detailed investigations of the site conditions were conducted, and the results
reported in a draft Site Characterization Report in February 1996 and a final Site
Characterization Report (SCR) in December 1998.
SFC also submitted a Decommissioning Alternatives Study Report (DASR) in
draft form in December 1996 and in final form in June 1998. The DASR evaluated a
range of options, including the preferred option of on-site disposal identified in the
PPCD, and the "no-action" alternative required by the National Environmental Policy Act
(NEPA). The DASR covers conceptual designs and cost estimates for the alternatives,
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site-specific cleanup criteria and the type, quantity, and contamination level of materials
that could be isolated onsite and the method of isolation.
In April 1998, SFC submitted a Decommissioning Plan that addressed the
information requirements in Regulatory Guide 3.65. In December 1998, SFC submitted
Revision 1 to the Decommissioning Plan, providing more detailed information in
accordance with Regulatory Guide 3.65 and Draft Regulatory Guide DG-4006 (August
1998). In March 1999, SFC submitted Revision 2 to the Decommissioning Plan (DP),
incorporating additional information in response to comments from the NRC Staff.
SFC provided the State of Oklahoma with copies of the PPCD, SCR, DASR and
DP when they were submitted to the NRC. After submitting the PPCD in early 1993,
SFC participated in numerous meetings with members of the public and representatives
of the State of Oklahoma to discuss plans for the facility. The DP includes a list of such
meetings in Table 1 of Appendix H. The documents also have been made available to the
public in a local Public Document Room established by the NRC at the public library in
Sallisaw, OK, some 20 miles from the SFC site. In addition, SFC has invited the public
to use a document room established by SFC at the SFC site. As a result of these
activities, for more than six years the State of Oklahoma has received detailed
information about the SFC site, the decommissioning plans and the potential alternatives
to those plans. Consequently, the Attorney General has had ample opportunity to identify
with specificity any areas of concern.

1-WA:1288607.1
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IV.

ARGUMENT
A.

THE SUPPLEMENTAL REQUEST STILL FAILS TO
DEMONSTRATE ESSENTIAL ELEMENTS OF STANDING

Despite its added volume, the Supplemental Request still fails to include essential
elements required to demonstrate standing. In particular, the Supplemental Request fails
to: (1) show "injury-in-fact" within the "zone of interests" sought to be protected by the
Atomic Energy Act or NEPA; (2) specify a plausible causal connection between the
injuries it alleges and NRC approval of the DP; and (3) show the injuries alleged in the
Supplemental Request can be redressed by a decision in its favor. In sum, the
Supplemental Request fails to meet the "irreducible minimum" standing requirements
applicable to NRC proceedings. See Steel Co. v. Citizens for a Better Environment, 523,
U.S. 83, 118 S.Ct. 1003, 1016-17 (1998); Lujan v. Defenders of Wildlife, 504 U.S. 555,
560-62 (1992); Commonwealth Edison Company (Zion Nuclear Power Station, Units 1
and 2), CLI 99-04, 49 NRC 185, 1999 WL 137689 at *2-3,(1999).1

Instead, the

Supplemental Request repeats at greater length many of the same points made in the
Original Request, while failing to define specific issues that could be meaningfully
resolved by the Presiding Officer. Furthermore, a number of the asserted bases for
standing are essentially challenges of NRC regulations and, therefore, are not a proper
basis for a hearing. Granting a hearing in these circumstances will not serve to protect
1/
All three of these elements of standing must be demonstrated, and without one
aspect there cannot be standing. See Iberville Parish Waterworks District No. 3, 45 F.
Supp. 3d 934, 943 (S.D. Ala. 1999).
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the public health and safety, and will only cause unnecessary expenditure of SFC's finite
resources available for decommissioning. Accordingly, the Supplemental Request should
be denied and this proceeding terminated.
1.

The Supplemental Request Fails to Show Any "Injury-in-Fact"
Within the Zone of Interests Protected by the Atomic Energy
Act or NEPA

In order to have standing to participate in an NRC license proceeding, a person
must demonstrate that he or she will suffer "injury-in-fact" within the zone of interests
protected by the Atomic Energy Act or NEPA. Furthermore, this alleged "injury-in-fact"
must be "'concrete' 'actual or imminent, not conjectural or hypothetical."' Steel Co.,
su_•_,

at 1016; See also International Uranium (USA) Corp. (White Mesa Uranium Mill),

CLI 98-6, 47 NRC 116 (1998). These requirements apply as equally to the Attorney
General of a State as they do to any other party seeking a hearing. "[S]tanding should not
be automatic ... [a] State, like any other intervenor, must demonstrate that, as a result of
the amendment, its citizens or natural resources will suffer injury that is 'distinct and
palpable, particular and concrete, as opposed to being conjectural or hypothetical."'
International Uranium (USA) Corp., (Receipt of Material from Tonawanda, New York),
LBP-98-21, 48 NRC 137, 145, quoting International Uranium (USA) Corp., sulpra, at
117. The injuries alleged in the Supplemental Request fail to meet this standard because
they are nonspecific, highly speculative, and do not describe any concrete harm that either
the State or its citizens will suffer due to approval of the DP. This lack of specificity is

1-WA:1288607.1

6

particularly inexcusable in this case because the State has had several years to identify the
specific nature of any harms it will allegedly suffer.
In its Supplemental Request, five supposed "injuries-in-fact" are alleged as the
basis for standing. However, in each case, the alleged injury is based essentially on
speculation and no evidence is provided as to the likelihood that these harms might
actually occur. These are:
a.

A release of contaminants from the disposal cell is "inevitable" and
"will harm the citizens, air, land, waters, wildlife, and natural
resources of Oklahoma, as well as the health, safety, and welfare
of Oklahoma's citizens who rely on the Illinois River, Arkansas
River, or groundwater surrounding the SFC site for consumption,
irrigation, or livestock uses." Supplemental Request at 19-20.
Similar harm is alleged to occur due to the fact that some
groundwater will not be specifically treated. However, the
Supplemental Request provides no specific description of what this
harm will be, when it will occur, what levels of releases will
supposedly occur, or how approval of the DP will increase (rather
than reduce) the likelihood of these releases. Similarly, the
Supplemental Request provides no evidence indicating that any
releases would exceed the levels specified in NRC regulations, or

1-WA:1288607.1
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within the time frame (one thousand years) covered by the

regulation. Unless there is some basis for concluding that release
levels would exceed NRC regulatory limits, there is no harm that
can be meaningfully litigated or redressed in a hearing. 10 CFR
20.1403(d); 20.1401(b). Accordingly, this alleged harm is not
concrete, only hypothetical and conjectural.2'
b.

The Supplemental Request states that the long-term maintenance
and monitoring budget for the facility is not adequate and will
"accelerate releases of radioactive contaminants into the air of
Oklahoma" because the disposal cell cap will "quickly degrade."
Supplemental Request at 21-22. However, no specific mechanism
for such degradation is identified, nor are any specific maintenance
activities to prevent degradation described that should be, but are

2/
The Supplemental Request also alleges that the DP is flawed because it does not
"account for migration of the Illinois River and the Arkansas River into the SFC site, and
the catastrophic failure of the disposal cell under these circumstances." Supplemental
Request at 20. Such migration and supposed catastrophic failure (for which no factual
basis is provided) are exactly the kind of "conjectural and hypothetical" matters that
parties should not be forced to expend their resources in litigating. It is hardly likely that
either of these rivers would begin to flow uphill to the SFC site. Another example of the
entirely hypothetical and unsupported nature of these allegations is the claim that wells
under the Disposal Cell would provide a "virtual super highway" for contaminants to
reach groundwater (Supplemental Request at 20). In fact, as explained in the DP, these
wells will be plugged in accordance with established legal requirements (DP at 2-8). The
Supplemental Request provides no basis for concluding that they could be a pathway for
contaminants. These claims are entirely speculative and without basis.
1-WA:1288607.1
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not, included in the budget. The Supplemental Request alleges that
the budget contains no provision for air sampling, but does not cite
any evidence that harmful levels of radioactive materials could be
released into the air. Furthermore, the levels of radioactive releases
and the nature of any harm that could occur are not specified.
Accordingly, this alleged harm is not concrete, but is simply
hypothetical and conjectural, and provides no basis for standing.
c.

The Supplemental Response claims that the proposed disposal cell,
which will cover up to 20 acres (less than 950 feet on a side) and
be approximately 40 feet high will "permanently mar scenic vistas
in the areas surrounding the SFC site" and that as a result "tourism
in this area will necessarily decrease" and that Oklahoma and its
citizens will lose revenues and "los[e] an important and viable
recreational resource."'' Supplemental Request at 23. These claims
regarding levels of tourism and revenues are not based upon any
specific facts or data. Frankly, it strains credulity and is entirely
conjectural to suppose that the presence of a low hill (lower than
many of the trees and existing structures in the vicinity) at some

3/
Exhibit 15 to the Supplemental Request purports to be a representation of the
cell's appearance. It is not to scale, and the photograph used in the exhibit was taken
from an airplane. The exhibit is not representative of any view of the site from the
ground, nor of how the completed cell would appear from the sky.
1-WA:1288607.1
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distance from the Arkansas and Illinois rivers could have any
impact on recreation or tourism whatsoever. Aside from being
based on conjecture, this contention ignores the practical reality of
conditions at the SFC site. As it stands today, the SFC facility is a
"ghost town" comprised of some 10 largely unused buildings
(many of them interconnected) covering some 85 acres. Several of
these buildings rise to a height of over 60 feet. 4' Unless and until
the site can be decommissioned, this status quo will continue. The
DP would consolidate all of this material into a single 40 foot high
mound covering fewer than 20 acres. The Supplemental Request
provides no evidence to support the assumption that this change
would have any negative impact on the scenic beauty, tourism, or
revenues in the area. Accordingly, these claims are entirely
speculative, lack any factual basis, and provide no grounds for
standing.i/
4/
Although these buildings are taller than the planned disposal cell, they are not
visible from the river because of the topography. This will also be true of the disposal
cell.
5/
The Supplemental Request makes much of the fact that the Illinois River
"adjacent to the SFC Site" is "Oklahoma's oldest, and one of its most significant, trout
fishing waterbodies." Supplemental Request at 22. In fact, the trout fishery on the
Illinois River is well upstream from the SFC site and is not adjacent to the site.
Furthermore, the river is not adjacent to the site, under the DP, no body of water would be
(continued...)
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d.

The Supplemental Request claims that as a result of approval of the
DP the restricted portion of the SFC site "will be virtually forever
barred from all future use" and that institutional controls at the site
will "necessarily render the SFC site of no market value, and real
estate surrounding the SFC site of reduced market value."
Supplemental Request at 23-24. Again, no credible basis is
provided for these claims, which ignore current realities of the SFC
site. The SFC site is currently not used for any economically
productive activity. The SFC processing facility has been
permanently shutdown for over six years and the 600 acres owned
by SFC remain unused. If the DP were implemented, 500 acres of
the site would be released for unrestricted use and could be taxed at
whatever level is warranted by that use. Also, property values in
the area already reflect the presence of the permanently closed and
unused SFC facility. If there is any affect, one would expect these
values to increase once the unused SFC facility is dismantled,
remediated, and decommissioned. The Supplemental Request
advances no facts that would lead to a contrary conclusion.

5/(... continued)

adjacent to the area restricted after decommissioning, and no significant impact on any
water body is anticipated. The Supplemental Request provides no facts to support any
contrary conclusion.
1-WA:1288607.1
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Accordingly, the claim that property values and tax revenues will
decrease is entirely conjectural and hypothetical and cannot
constitute the kind of "injury-in-fact" required for standing.
e.

Finally, the Supplemental Request alleges that an "inevitable"
release from the disposal cell will "requir[e] major remediation
activities, requiring the use of heavy equipment and trucks, and
will thereby injure the roads and thoroughfares owned, operated,
and maintained by Oklahoma, inhibiting the right and ability of
citizens to travel." Supplemental Request at 24. The
Supplemental Request also claims that it is "within the realm of
possibility" that releases from the disposal cell will force
Oklahoma to close nearby roads. Id. at 24-25. Both of these
claims are highly speculative and hypothetical. No specific
grounds are provided for concluding that there will be any release
from the disposal cell that will require remediation, much less that
such remediation would require so many trucks and pieces of
heavy equipment as to clog or damage the roads in the vicinity of
the SFC site. Speculation that various harms are "within the realm
of possibility" do not rise to the level of injury that is required in
order to establish standing.

1-WA:1288607.1
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In sum, each of the injuries-in-fact alleged in the Supplemental Request is
conjectural and requires assumptions for which no factual grounds have been provided.
These allegations meet neither the courts' definition of the kind of "injury-in-fact"
necessary to establish standing, nor do they meet the NRC's requirements. The
Commission has recently and repeatedly held that unsupported general references to
offsite radiological consequences are insufficient to establish a basis for injury and
standing. See Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 and 2),
CLI-99-04, supr at *4-6; see also Sacramento Municipal Utility District (Rancho Seco
Nuclear Generating Station), LBP-92-23, 36 NRC 120, 130 (1992). Similarly,
generalized assertions of economic injury, without some specific factual support, are not
sufficient to establish standing. See Babcock and Wilcox (Apollo, Pennsylvania Fuel
Fabrication Facility), LBP-93-4, 37 NRC 72, 95 n. 64 (1993). Given the fact that the DP
will clearly reduce the potential for offsite impacts (and the Supplemental Request does
not contend otherwise), and that the amount of material to be disposed of is only a small
fraction of that authorized by the current license,6' it is generally implausible to contend
6/
The Supplemental Request (e.g. at 5, fn. 5) cites the large volume of material to
be placed in the Disposal Cell as evidence that a large amount of uranium will remain at
the site. This volume is, of course, largely composed of non-radioactive material that
dilutes the radioactive components. A better comparison would be the facility's licensed
amount of uranium (13.5 million curies) versus the amount of uranium and thorium
planned to be stored in the Disposal Cell (125 curies U and 200 curies Th). DASR, App.
G. Of course, it should also be recognized that the DP provides for solidification of the
wastes. (See DP at 2-4, 2-5), which will assure that the radioactive materials are
relatively immobile. In contrast, during facility operation the uranium was in the form of
(continued...)
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that the DP increases any risk of radiological harm. In these circumstances, the naked
allegations contained in the Supplemental Request, presented without specific supporting
factual bases, do not amount to the kind of concrete, palpable and particularized injuriesin-fact necessary to support a claim of standing.
2.

The Supplemental Request Fails to Identify Any Plausible
Connection Between Approval of the DP and the Alleged
Harm

In order to establish standing, the Supplemental Request must not only allege
some concrete injury-in-fact, but also must provide a plausible explanation of how NRC
approval of the DP will cause that injury-in-fact. This requirement was recently
reaffirmed by the Commission in Commonwealth Edison Co. (Zion Nuclear Power
Station, Units 1 and 2), CLI-99-4, supra. In Commonwealth Edison, the Commission
held that it is incumbent upon a petitioner for a hearing to provide some "plausible chain
of causation" to show "how these particular license amendments would result in a distinct
...

harm or threat to him." Id. at *5.
In this case, contaminated structures, equipment, soil, and water are already

present at the SFC site. Commission approval of SFC's DP will certainly decrease the
risk of release of contamination from the SFC site, and the Supplemental Request
provides no evidence to the contrary. Instead, as described above, the Supplemental

6/( ...
continued)
more easily dispersable powders, concentrated solutions and volatile gases. Such readily
dispersable materials were removed from the site after the facility was shut down.
1-WA:1288607.1
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Request is based on numerous general allegations that at some unspecified future time
contamination may spread through the air and water, and that decommissioning of the
facility would somehow reduce property values, recreation, and tourism. See
Supplemental Request at 19-25. The Supplemental Request, however, provides no
indication of what levels of contamination would be released, does not provide any basis
for determining whether such a release is at all likely, does not explain how degradation
to the disposal cell would occur or how likely such degradation is, and does not identify
what particular harm might result from any release levels that might reasonably be
postulated. In addition, the Supplemental Request provides no evidence whatsoever that
any releases would exceed the regulatory limits, or occur within the time frames
prescribed in the NRC's regulations. See 10 CFR §§ 20.1401 and 20.1403. For example,
the Supplemental Request speculates that contamination may find its way into the
groundwater and spread, but has provided no facts regarding the likely level of this
contamination, whether the contamination would actually exceed regulatory limits, when
this contamination might occur, the probable extent of any spread of this contamination,
or the nature of any actual physical harm that would occur as a result of such
contamination. Supplemental Request at 19-21.
In sum, though the Supplemental Request alleges a wide variety of general
"harms," it does not provide any clear or plausible explanation of how these harms might
result from approval and implementation of the DP. Indeed, it is obvious that, to the
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extent these harms are plausible at all, they are due to preexisting conditions at the SFC
site and are more probable (though not necessarily likely) if the DP is not approved and
implemented. Accordingly, the claim of standing must fail because there is no clear or
plausible chain of causation explaining how harm would be caused by NRC approval of
the DP (see Supplemental Request at 26). In such circumstances, standing must be
denied. Commonwealth Edison Co., suopr, at *5-6.
3.

The Alleged Harms Cannot Be Redressed by a Decision in the
State's Favor

The third element that the State must show to demonstrate standing is that its
alleged harms will be redressed by a decision in its favor. Steel Co. v. Citizens for a
Better Environment, 523 U.S. 83, 118 S.Ct. 1003, 1013 (1998). Furthermore, "it must be
'likely' as opposed to merely 'speculative', that the injury will be redressed by a
favorable decision." Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-561 (internal
quotations and citations omitted). As discussed below the Supplemental Request fails to
meet this standard.
The Supplemental Request asserts that "each injury suffered by Oklahoma will be
avoided if the [DP] is rejected," Supplemental Request at 27, but fails to explain how any
of these alleged injuries would in fact be prevented by such "rejection." As explained in
the SCR, the SFC site now has on it contaminated structures, equipment, soil, and water.
Although action has been taken to stabilize the site, this contamination generally has not
yet been remediated, and may not be remediated without an approved decommissioning
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plan. For example, with limited exceptions, contaminated soil has not been moved and
contaminated groundwater has not been remediated, nor have structures or equipment
been dismantled and placed into a condition of permanent storage. Implementation of the
DP will accomplish these tasks so that there will remain no realistic possibility of harm to
the public from the site. As described above, no plausible factual grounds have been
provided for challenging this assertion.
On the other hand, if, as the Supplemental Request suggests, the DP were to be
"rejected," this rejection would not prevent any of the alleged harms. On the contrary,
each of those harms, to the extent that they might occur at all, are more likely with the
SFC site in its current condition than they would be if the DP were implemented. For
example, the Supplemental Request claims that harm may somehow occur due to a
release of contaminants to the groundwater. Such a release is clearly less likely if
contaminated structures, equipment, sludge, and soil are stored in an engineered
permanent disposal cell than if they are left exposed to the elements or under shelter not
designed for permanent storage. As a result, it is clear that if the relief sought in the
Supplemental Request is granted, that relief would not redress the alleged injuries, but
would make those injuries more likely than if the DP is approved.
Furthermore, the Supplemental Request provides no suggestions or strategies for
how decommissioning might better be accomplished. One can speculate that the
Attorney General will urge that some unspecified types of contamination should be
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shipped to some unspecified offsite (perhaps out-of-state) location, and that additional
deep and difficult to access groundwater should somehow be remediated. See, e.g.,
Supplemental Request at 26, 30-31. However, the Supplemental Request does not
actually suggest any preferred outcome, let alone identify a means by which these results
could be achieved.2' Consequently, a decision supporting the positions urged in the
Supplemental Request would not redress the injuries it claims, but would only increase
the degree and probability of injury.
In addition, the Supplemental Request provides no basis for concluding that the
DP fails to comply with the NRC's regulations. Specifically, those regulations prescribe
acceptable conditions for on-site disposal (10 CFR § 20.1403), define release levels
below which there is reasonable protection of public health (10 CFR §§ 20.1403(b)), and
define the time period over which releases above this level must be prevented (10 CFR
§20.1401(d)). The Commission conducted an extensive rulemaking to establish
appropriate requirements applicable to decommissioning of facilities such as the SFC
site, specifically referring to this site in its rulemaking. See Radiological Criteria for
License Termination, Final Rule, 62 Fed. Reg. 39,058, 39,076 (July 21, 1997). Unless
specifically authorized by the Commission, parties to proceedings under Subpart L are
not authorized to challenge the results of this rulemaking in the context of individual
7/
While the Supplemental Request speculates that a future failure of the Disposal
Cell would require large trucks, equipment, and heavy traffic on Oklahoma's roads, it
does not address the fact that such consequences would immediately and certainly result
if materials were required to be transported offsite.
1-WA:1288607.1
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licensing actions. See 10 CFR § 2.1239(a). Accordingly, to the extent that a party seeks
to litigate the acceptability of releases within the limits in 10 CFR § 20.1403 or outside
the time frames of 10 CFR § 20.140 1, or to argue that means of decommissioning
authorized by the regulations may not be used, such litigation is specifically prohibited,
and redress for such matters would not be available through hearings before the Presiding
8
Officer. /

Because harms alleged in the Supplemental Request cannot be redressed by a
decision in the State's favor, a necessary element of standing to participate in a hearing is
not present. Steel Co. v. Citizens for a Better Environment, supra. Accordingly, the
Supplemental Request for a hearing should be denied.
B.

The Supplemental Request Does Not Identify Any Area of Concern
Germane to This Proceeding

Despite its volume, a careful reading of the Supplemental Request reveals that
there is not a single issue identified with enough detail to show that it is germane to this
proceeding. The areas of concern consist of little more than a recitation of the relevant
requirements of 10 CFR §20.1403 coupled with a baseless assertion that the DP does not

8/
The Supplemental Request cites two Licensing Board cases, Atlas Corporation
(Moab, Utah Facility), LBP-97-9, 45 NRC 414 (1997), and General Public Utilities Corp.
(Oyster creek Nuclear Generating Station), LBP-96-23, 44 NRC 143 (1996), for the
proposition that even minor radiological exposures can form a basis for standing.
However, both of these cases dealt with injury-in-fact, not redressability of the alleged
injury. In the Atlas Corporation case, the Board determined that standing should be
denied because the alleged harms were not sufficiently specific. Furthermore, neither of
those cases involved the Subpart L prohibition on challenging Commission regulations.
1-WA:1288607.1
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demonstrate compliance. Although these statements are more prolix than the phrases
provided in the Original Request, no issues of fact are identified that require resolution by
hearing. In effect, the Supplemental Request amounts to little more than a request that
the very same matters that the NRC Staff must cover in its technical review of the DP
also be set for inclusion in a hearing of virtually unlimited scope. In short, the
Supplemental Request is simply an attempt to end run around the requirement of 10 CFR
§ 2.1205(e)(3) that the request identify areas of concern.
In numerous places the Supplemental Request relies on the fact that the
radioactive contamination at the SFC site consists primarily of uranium and thorium, both
of which are long-lived radionuclides. Several of the identified areas of concern either
explicitly rely on an assertion that the Commission did not intend the option of restricted
release to apply to such long-lived radionuclides or are premised on the "extreme lengths
of time that are in issue." In adopting the Radiological Criteria for License Termination,
the Commission determined that restricted release can be an appropriate means for
resolving concerns about contamination with long-lived radionuclides, including uranium
and thorium. As discussed further below, the areas of concern that depend on the long
half lives of the radionuclides constitute a challenge to the regulations that cannot be
considered without Commission approval. See 10 CFR § 2.1239. See also Curators of
the University of Missouri (TRUMP-S Project), CLI-95-1, 41 NRC 71, 170 (1995)
(rejection of area of concern was proper where area of concern is based on alleged
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necessity to apply requirements different from or more stringent than those in
Commission regulations). In addition, several of the proposed areas of concern involve
allegations that the DP should accomplish decommissioning in a manner different from,
or more stringent than, NRC regulatory requirements. Such allegations are not properly
admitted as areas of concern because there is no regulatory basis upon which they can be
litigated or redressed. See Babcock & Wilcox Company (Pennsylvania Nuclear Services
Operation), Parks Township, Pennsylvania), LBP-94-12, 39 NRC 215, 217-218 (1999);
see also Curators of the University of Missouri, suupr, 41 NRC 71 at 167 (1995)
(upholding Presiding Officer's refusal to admit an area of concern alleging a failure to
address a matter not required in the regulations).
As demonstrated below, each of the "areas of concern" proffered in the
Supplemental Request suffers from one or more of these and other flaws, and is therefore
not germane to this proceeding.
1.

Area 1 - Whether the Commission intended 10 CFR § 20.1403
to be applicable to the SFC site.

The essence of the Supplemental Request's first designated area of concern is the
assertion that:
"In promulgating 10 C.F.R. § 20.1403 (1999), NRC intended the
rule to apply only to those facilities where radioactive
containments will decay to unrestricted dose levels within a finite
period of institutional control. 62 Fed. Reg. 39058, 39069 (July
21, 1997)."
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Supplemental Request at 30. The Supplemental Request apparently urges the Presiding Officer
to decide that the Commission did not intend § 20.1403 to apply to sites involving long-lived
radionuclides, such as uranium and thorium. The Supplemental Request's discussion of this
Area goes on to argue that SFC's license requires that the decommissioned site be suitable for
unrestricted release, and that
"SFC cannot now be permitted to ignore license conditions, and
cannot now be permitted to decommission the SFC Site in
accordance with regulations promulgated several years after SFC
first notified NRC of its intent to decommission the SFC Site."
Supplemental Request at 31.
These assertions do not identify an issue germane to this proceeding. Although the claim
that the Commission did not intend § 20.1403 to apply to sites with uranium, thorium and other
long-lived radionuclides appears to raise an issue of interpretation of the regulation, it is
inconsistent with the plain meaning of 10 CFR § 20.1403. That regulation does not except any
radionuclides from its scope. There is no ambiguity in the regulation that would permit
consideration of the position.
The Supplemental Request relies solely on an example of a short-lived radionuclide in the
Statement of Considerations that accompanied adoption of Subpart E to Part 20 ("Radiological
Criteria for Licensee Termination"). The Statement, however, specifically states that it is an
example to illustrate the rule's application to a short-lived radionuclide. It also gives examples
of its application to long-lived radionuclides. In fact, the Commission specifically stated that it
expected some sites to be released under restricted conditions that involve "large quantities of
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uranium and thorium contamination." 2' 62 Fed. Reg. at 39,070, 39,078. Since the Supplemental
Request's proposal that there be a hearing on whether uranium and thorium contamination is
within the scope of §20.1403 is inconsistent with the regulation, it is essentially a challenge to
the regulation. As discussed above, a challenge to a regulation cannot be considered in a hearing
without express Commission authorization. 10 CFR §2.1239(a).
The Supplemental Request's arguments that are based on the current license provisions,
and the timing of the Commission's adoption of 10 CFR § 20.1403, do not raise any issue
germane to this proceeding. As stated in the notice that gave rise to the request for hearing,
"[t]he U.S. Nuclear Regulatory Commission is considering issuance of a license amendment to
materials license SUB-1010 to authorize decommissioning of the Sequoyah Fuels Corp. (SFC)
site." 64 Fed. Reg 31,023 (June 9, 1999). The amendment under consideration would delete the
license provisions relied upon by the Supplemental Request. The fact that a license amendment
will change the license is true for every proposed license amendment, and cannot provide a
separate basis for a hearing.
The Supplemental Request also states that Part 20, Subpart E was not adopted until after
SFC notified the NRC of its intention to seek license termination. This fact is of no legal

9/
The Supplemental Request, in footnote 25 at page 30, asserts that "[t]he SFC Site
was not identified among those discussed by NRC as an example of a facility that may be
appropriate for unrestricted (sic) release." On the contrary, the Commission specifically
discussed the SFC site in Section E.2.2 of the Statement (62 Fed. Reg. at 39,076) and, in
a subsequent reference to this discussion, cited SFC's experience as an example of the
required process "where large volumes of uranium/thorium contamination would remain
under a form of restricted use." 62 Fed. Reg. at 39,078.
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significance, and does not raise any issue germane to this proceeding. Obviously, at the time the
Commission adopted Subpart E, it knew of SFC's plans to decommission its site and to construct
an on-site disposal cell to isolate large volumes of material contaminated with uranium and
thorium. SFC had notified the NRC of this intent in 1993, more than four years before the rule
was adopted. The Commission clearly intended Section 20.1403 to apply to the SFC site. No
fact the Attorney General might seek to prove could alter these circumstances. Consequently,
Area 1 does not identify an issue that merits consideration in a hearing.
2.

Area 2 - Whether the DP shows that the proposed approach would
assure that radiation doses are as low as reasonably achievable.

Area 2 states that the Attorney General seeks a hearing on SFC's compliance with
10 CFR § 20.1403(a), but it does not state any issue with enough specificity to be accepted as an
area of concern. The essence of this Area of Concern is that
further reductions in residual radioactivity associated with restricted conditions at the
SFC Site are not as low as reasonably achievable (ALARA), and that under no
circumstances can it be that there is net public or environmental harm associated with
decommissioning the SFC Site in accordance with NRC regulations governing restricted
release.
...

Supplemental Request at 32.
Although the quoted statement appears to be garbled, one might infer that the intended
argument is that the DP does not comply with 10 CFR § 20.1403(a). The Supplemental Request,
however, does not identify any specific basis for concluding that the DP does not comply with
§ 20.1403(a). In particular, it does not mention any remedial measure that is alleged to be a
reasonably achievable means of dose reduction. Instead of identifying aspects of the DP that are
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allegedly inconsistent with the regulation, the Supplemental Request relies on vague generalities
such as "for numerous reasons" to assert that the DP does not meet the "net public or
environmental harm" test. This statement does not provide a basis for determining whether the
reasons to which the Supplemental Request alludes are germane.
The only explanation of these reasons is a paragraph at the top of page 33 of the
Supplemental Request, which argues (again only through vague generality) that SFC's plan does
not meet the "net public or environmental harm" test. That test is not cited in the DP. Under 10
CFR § 20.1403(a) the licensee has the alternative of meeting either the net harm test or ALARA.
The DP incorporates the DASR by reference. The DASR is a detailed study which shows that
SFC's preferred alternative will assure that radiological doses are ALARA. Without some
identification of the basis for asserting that the DP does not meet the ALARA requirement, there
is no basis for concluding that Area of Concern 2 is germane to this proceeding.
3.

Area 3 - Whether the SFC's radiological dose models are acceptable.

In Area 3 the Supplemental Request makes the very general assertion that "[t]he models,
assumptions and input parameters employed by SFC in the Second Revised Decommissioning
Plan are erroneous, inapplicable, or extremely liberal, and it is therefore doubtful" that the TEDE
will meet the dose limit. Supplemental Requests at 33-34. The DP states that the radiological
dose projections were made using RESRAD computer code version 5.82 (DP at 2-13 to 2-15), a
computer model that is used by the NRC and others for this same purpose. E._., NUREG-1444,
App. A at 67, draft Standard Review Plan for review of decommissioning plans, § 17 at 2. The
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DP includes a detailed list of more than 100 parameters and assumptions used in the analyses.
DP at Appendix G. The DP shows whether the assumptions are based on NRC publications,
RESRAD defaults or SFC's site specific information. Id.. Nevertheless, the Supplemental
Request does not specify any particular model, assumption or input parameter argued to be
"erroneous, inapplicable, or extremely liberal," or otherwise explain why SFC's use of this
government model is not acceptable. Consequently, the Supplemental Request does not provide
enough information to show that there is a specific issue that is germane to the proceeding.
A footnote on page 34 of the Supplemental Request begins "for example," apparently
seeking to provide some element of specificity, while at the same time preserving yet another
opportunity to identify new examples, essentially new issues, without having to comply with 10
CFR § 2.1205(l)(1). The footnote repeatedly states that there are questions about one or more
unspecified SFC analyses used to determine the Derived Concentration Guideline Levels
(DCGL), but identifies only two: "failure to include groundwater" and "fails to include the
production of radon at the SFC Site." Neither assertion identifies an issue adequately.
The comment about groundwater does not dispute any of the facts or analyses relied upon
by the DP for its treatment of groundwater (see DP at 2-13) and thus does not identify any issue
for decision.
The comment about radon challenges the Commission's determination that
in implementing the final rule, licensees will not be expected to
demonstrate that radon from licensed activities is indistinguishable
from background on a site-specific basis. Instead this may be
considered to have been demonstrated on a generic basis when

I-WA:1288607.1

26

radium, the principal precursor to radon, meets the requirements
for unrestricted release, without including doses from the radon
pathway.
62 Fed. Reg. at 39,083. When radon does not meet the requirements for unrestricted release,
licensees are only required to consider radon in designing mitigation techniques, not to do any
ALARA analyses. 62 Fed. Reg. at 39,083. Such techniques will be reflected in the detailed cell
cap design. DP at 2-3. Consistent with the Commission's determination, however, the dose
model does not include radon. Thus, neither of the "examples" in the Supplemental Request's
footnote 28 identifies an issue that is germane to this proceeding.
4.

Area 4 - Whether the DP assures that doses would not exceed
applicable limits in the event institutional controls fail.

In this Area the Supplemental Request simply states that the concerns regarding dose
models stated in Area 3 also apply to compliance with the requirement that, in the event of
failure of institutional controls, the TEDE to the average member of the critical group not exceed
100 mrem/yr. (or alternatively 500 mrem/yr.). This merely points out that changes to dose
assessment models used for more than one purpose may affect each use. Since Area 3 does not
identify any particular flaws with the dose assessment models and is therefore unacceptably
vague, Area 4 also is unacceptably vague.
Another problem with Area 4 is that the standard the Supplemental Request would apply
to dose models in this Area is "prudently conservative." Although SFC believes its dose
modeling is conservative, the regulations do not require "prudently conservative" models. In
fact, the Commission has expressed concern to the NRC Staff about excessive conservatism in
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dose models, even in screening models, which are generally more conservative than models
tailored to specific sites. See Attachment 1 (Staff Requirements Memorandum - SECY-98-05 1).
Consequently, the assertion that a model is "not prudently conservative" does not raise an issue
germane to this proceeding.
5.

Area 5 - Whether the DP complies with the requirement of 10 CFR
§ 20.1403(b) to establish legally enforceable institutional controls.

In this Area the Supplemental Request questions the DP's compliance with the
requirement of 10 CFR § 20.1403(b) that the licensee make provisions for legally enforceable
institutional controls, contending that the proposed controls "cannot reasonably be expected to be
effective in the near-term, let alone the enormous lengths of time associated with the half-lives of
the long-lived radioactive contaminants at the SFC Site" (Supplemental Request at 35) and "for
the extreme amount of residual radioactivity" (Id. at 36).
As discussed above, the assertion that the controls must be effective for the length of time
associated with the half-life of uranium (4.5 X 10' years) or even thorium (75380 years) is a
challenge to the regulation, which provides that the potential doses need be considered only for
up to 1000 years (10 CFR § 20.1401(d)).L°' Similarly, it challenges the regulation to assert that
the controls should depend on the total amount of residual radioactivity, rather than the projected
dose level. The regulations clearly base decommissioning decisions on the projected radiological
dose, not the amount of radioactive material. 10 CFR § 20.1403. Consequently, the references
10/
The Commission's Statement of Considerations recognized that no institutional
control can be proven to be effective for even 1000 years and stated that the Commission
does not intend to require such proof. 62 Fed. Reg. at 39,070.
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to long-lived radionuclides and the amount of radioactivity do not identify an issue germane to
this proceeding.
The assertion that the proposed institutional controls cannot reasonably be expected to be
effective is too vague to provide a basis for hearing. The DP proposes institutional controls
based on the guidance in Draft Regulatory Guide DG-4006, that include a variety of physical
controls and land use restrictions. DP at 3-3 to 3-7. The Supplemental Request does not cite any
defect in the proposed controls, and does not identify any allegedly preferable alternative. The
bald assertion that the controls will not be effective does not identify an issue sufficiently
specific to merit a hearing.
The Supplemental Request next states that SFC "has yet to identify a long-term
custodian;" "to adequately map out long-term custodial care;" adequately address "[m]aintenance
and replacement of the disposal cell, rip-rap, rolling the clay liner, fence, etc." and "[d]eed
restrictions ... are of and [sic] doubtful value." Supplemental Request at 36. Since the
regulations do not require a long-term custodian for a site covered by 10 CFR §20.1403(e)(1),
the implied assertion that such a custodian is required is a challenge to the regulation.1 1 ' The
Supplemental Request statements that plans are not "adequate" do not identify the reasons they

11/
The DP provides a proposed deed restriction and also discusses efforts to transfer
the site to a government custodian. DP at 3-6 and App. F. In its Statement of
Considerations, the Commission identified both deed restrictions and government
ownership as acceptable alternatives for establishing institutional controls. 62 Fed. Reg.
at 39,070. The Supplemental Request does not provide any basis for challenging the
Commission's judgment. Neither does it contest the adequacy of the proposed deed
restriction.
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are not adequate and thus do not show that the underlying issue is germane to the proceeding.
Indeed, the examples are not complete thoughts and do not state a specific position. For
example, an assertion that SFC has not adequately addressed replacement of the disposal cell
does not state an issue germane to this proceeding because there is no regulatory or logical basis
for asserting that the disposal cell will need to be replaced. Such vague assertions are not
adequate to meet the requirements of 10 CFR §2.1205(e)(3). Consequently Area 5 does not
identify an admissible area of concern.
6.

Area 6 - Whether the DP complies with the requirement of 10 CFR
§ 20.1403(d) that it document how the advice of the public has been
sought and incorporated.

The Supplemental Request states that "[1little or no advice of individuals or institutions in
the affected community was incorporated," and that this "undermined the spirit and letter of the
public input process required by NRC regulations." Supplemental Request at 36-37. This seeks
to create a regulatory requirement that a licensee modify its plans to adopt all or some unstated
portion of changes proposed in the public comments. The pertinent regulation (10 CFR
§ 20.1403(d)) requires the licensee to state how the public's advice was "sought and
incorporated, as appropriate, following analysis of that advice." The Supplemental Request
seeks to eliminate the licensee's analysis and judgment of appropriateness, and for this reason
constitutes an impermissible challenge to the regulation. Moreover, this Area of Concern is
impermissibly vague, since it does not identify any specific advice of the public that allegedly
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was not properly analyzed or should have resulted in a change to the DP.-L' Accordingly, Area 6
does not state an admissible Area of Concern.
7.

Area 7 - Whether the DP complies with the requirement of 10 CFR
§ 20.1403(c) that the licensee provide sufficient financial assurance to
enable a third party to assume and carry out responsibilities for any
necessary control and maintenance of the site.

In this Area, the Supplemental Request cites the long-lived radionuclides and the amount
of radioactivity and alludes to other unspecified characteristics of the site. It asserts that these
site characteristics provide a basis for questioning the adequacy of the level of financial
assurance proposed by SFC in the DP. It also provides a list of items that allegedly should be
included in the cost estimate. The list includes both items that are already included in SFC's
proposal (e.g., repair of disposal cell) and items that are not within the scope of items required to
be included (e.g., emergency planning and training; future remediation after license termination;
and replacement of disposal cell.) To the extent this area is based on the long-lived
radionuclides, or demands that the DP address matters not required by the regulations, it is a an
impermissible challenge to the regulations.
The regulation requires sufficient financial assurance for a third party "to assume and
carry out responsibilities for any necessary control and maintenance of the site." 10 CFR
§ 20.1403(c). For sites where the dose may exceed 100 mrem/yr (which will not be the case
12/
Since the Attorney General provided comments to SFC during the public
comment process that were similar to the statements in the Supplemental Request, this
area is an alternative means for arguing that SFC was obliged to modify its proposal in
response to each of the areas of concern by virtue of the public participation provision.
Neither the terms of the regulation nor common sense support such a result.
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here), the financial assurance must cover periodic rechecks of the site no less frequently than
every five years to assure that the institutional controls remain in place and to carry out any
necessary control and maintenance. 10 CFR § 20.1403(e)(2)(iii). Area of Concern 7 urges a list
of activities be addressed (Supplemental Request at 38) that goes beyond the scope of Section
20.1403(e)(2)(iii) and thus challenges the regulations.
To the extent items on the list in the Supplemental Request are already included in SFC's
proposal for financial assurance, the Supplemental Request does not provide any basis for
concluding the amount estimated by SFC is not adequate.
Among the items on the Supplemental Request's list is "additional cleanup in the event
radiological criteria are not met. . .." The regulation states that after license termination, no
further cleanup will be required except in extraordinary circumstances. 10 CFR§ 20.1401(c).
The Commission has determined that "the chances of previously unidentified contamination
being discovered would be expected to be small" and the potential for significant public risk
"smaller still." 62 Fed. Reg. at 39,081. Thus, seeking a requirement for funding for future
remediation or cleanups challenges the regulation.
Another item on the list is "emergency planning and training." The regulations require
emergency planning at SFC only in circumstances where there are large quantities of UF 6 .
10 CFR § 40.3 l(j)(1). The UF 6 inventory has long since been removed from the site and the
emergency planning requirements have been removed from the SFC license. Seeking funding
for emergency planning and training challenges the regulation.
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Finally, other items on the list are so vague as to defy interpretation. For example, the list
includes "engineered barrier repair" and "engineered barrier replacement." The Supplemental
Request does not specify a particular engineered barrier and the DP does not identify any
structures as the "engineered barriers." Such items are too vague to constitute areas of concern.
Since the basis for this Area of Concern is the long-lived radionuclides and the amount of
radioactive material, and the items sought to be included go beyond the scope of the regulation
and are vague, this proffered area must be rejected.
8.

Area 8 - Whether the DP must provide for remediation of shallow
bedrock groundwater.

This Area apparently asserts that the DP must contain "migration of existing radioactive
contamination outside of the institutional control boundary." Supplemental Request at 39. The
regulations require that the peak TEDE due to residual radioactivity distinguishable from
background not exceed 25 mrem/per year and that doses be ALARA. 10 CFR § 20.1403(a).
There is no requirement that contamination in groundwater be contained, except to the extent
needed to meet these requirements. In fact, the Commission specifically rejected the suggestion
that it place a separate limit on dose due to groundwater contamination. 62 Fed. B&

at 39,075.

To contend otherwise impermissibly challenges the regulation.
Area of Concern 8 relies on the fact that there will be some migration of contamination
beyond the site boundaries, but does not assert any basis for questioning SFC's position that such
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migration is consistent with its estimate of the total all-pathways dose. Therefore, this proffered
Area of Concern 8 does not identify an issue germane to this proceeding.ii/
9.

Area 9 - Whether the disposal cell should be required to have a liner
or a leachate collection system.

Under the heading of Area 9, the Supplemental Request provides a somewhat disjointed
discussion of various matters, including (1) contamination will enter the groundwater
(Supplemental Request at 39-40); (2) the nearby rivers will migrate into the SFC site (Ld. at 41);
(3) there will be a catastrophic failure of the disposal cell that "would immediately affect the air,
land, water, wildlife, and natural resources of Oklahoma" and "result in economic hardship from
decreased recreational use, tourism, and inability to use groundwater in the vicinity of the SFC
Site and waters in the Arkansas River (Ld.); (4) the maintenance and monitoring budget is
inadequate and "will also amplify and accelerate releases of radioactive contaminants into the
air" (Id.); (5) there will be air emissions of radioactive contaminants (Id.); and (6) because the
financial assurance makes no provision for air samples, there will be releases of radioactive
contaminants to the air. (Id. at 42)
Some of this is a recap of the vague statements in other proffered Areas of Concern. For
example, Areas 3, 4, 5 and 8 make similar statements about groundwater, and Area 7 states that
the maintenance budget should include money to address catastrophic failures. These
13/
Area of Concern 8 states that "SFC also proposes to leave nitrates in the Alluvial
Groundwater System untreated." The nitrates are not source, byproduct or special
nuclear material and are not regulated by the NRC. Similarly, the Supplemental Request
at 5, fni. 4, cites arsenic, barium, chromium, lead and silver. The implied suggestion that
NRC regulate such non-radioactive material is a challenge to the NRC regulations.
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restatements of the previous areas of concern do not provide any more specific statement that
would show there is an issue germane to this proceeding.
The discussion of groundwater in Area 9 adds little to the discussion in Areas 3, 4, 5 and
8, and is generally addressed by the discussion of those areas. In Area 9, the Supplemental
Request adds only that "all disposal cells leak," release of contaminants is inevitable and SFC's
DP acknowledged as much. Supplemental Request at 40. There is, however, no assertion that
the groundwater contamination will result in doses that exceed regulatory limits or that there is a
reasonably achievable alternative for treating groundwater that will reduce the potential dose.
The fact that there will be some transport of contamination through groundwater does not
provide an issue for a hearing without a basis for asserting that the levels will exceed regulatory
limits or could be reduced by a reasonably achievable alternative. No such basis is provided by
the Supplemental Request.
The discussion of the budget for maintenance is essentially a repetition of part of Area of
Concern 7, with some elaboration of the alleged consequences of inadequate maintenance. This
recitation is no less vague than the discussion of Area 7. It does not identify any required
maintenance activity that is not covered by the budget, or any other specifics that might provide
an issue for a hearing.
The discussion of monitoring wells is premised on "the extreme lengths of time that are at
issue in this matter." Supplemental Request at 40-41. This is an apparent reference to the longlived radionuclides and as such, for the reasons discussed above, is a challenge to the regulations.
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In any even, it does not identify any reasonably achievable alternative action that could reduce
doses, and does not dispute that the DP will result in compliance with the regulatory limits.
The allegation of possible migration of either the Illinois or Arkansas rivers uphill to the
SFC Site is apparently deemed "likely due to the extreme lengths of time at issue in this matter."
Supplemental Request at 41. This appears to reference the long-lived uranium and thorium
radionuclides. The regulation, however, provides that only the doses during the first 1000 years
need be considered (10 CFR § 20.1401 (d)), not the geologic times encompassed by the nearly
stable nature of uranium. Thus, this concern too appears to be premised on a challenge to the
regulation. Moreover, no reason is suggested that such uphill migration of the rivers would
occur, even over such periods.
The discussion of air emission is also apparently founded on a challenge to the
Commission's determination not to require licensees to distinguish radon releases from
background, as discussed above in connection with Area 3. In any event, the Supplemental
Request makes no suggestion that there is any issue of law or fact regarding whether the dose
due to this pathway is adequately addressed in the SFC dose modeling, or would exceed any
applicable regulatory limits. Consequently, this Area too appears to challenge the regulations
and is too vague to identify any issue germane to this proceeding.
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C.

Late-Filed Areas of Concern Should Be Rejected

The Original Request simply designated as areas of concern a list of eight broad topics.14/
It provided no detail or explanation of why these topics are germane to this proceeding or what
issues are even raised by these topics.
The August 12, 1999 Memorandum and Order invited the Attorney General to file a
supplement in light of the NRC Staff's and SFC's Answers to its Original Request. This
authorized the Attorney General to elaborate on the information provided in the Original
Request. In addition to elaborating on the broad topics listed as areas of concern in the Original

14/

The eight specified areas of concern contained in Original Request were:

0

0

a
*
*
*
a

the proposed decommissioning of the SFC site for restricted release
pursuant to 10 C.F.R. § 20.1403 (1999);
misapplication of 10 C.F.R. § 20.1403 to the SFC site, and the
precedential effect thereof upon other decommissioning activities within
the State of Oklahoma under the [NRC's] regulatory jurisdiction;
long-term custodianship/stewardship of the SFC Site in the event it is
decommissioned for restricted release pursuant to 10 C.F.R. § 20.1403
(1999);
the public participation requirements of 10 C.F.R. § 20.1403 (1999);
financial assurance requirements of 10 C.F.R. § 20.1403 (1999);
the technical sufficiency of the Second Revised Decommissioning Plan
under [NRC] rules, regulations, requirements, criteria and guidance;
[SFC's] proposed remediation, or lack thereof, of impacted groundwater at
the SFC site; and
the proposed utilization of an on-site, above-grade disposal cell for the
permanent disposition of decommissioning waste, including uranium,
thorium, and radium, including the design and sufficiency thereof.

Original Request at ¶ 14.
1-WA:1288607.1

37

Request, however, the Supplemental Request also raises new matters that were not mentioned in
the Original Request.
Under NRC rules, in order to raise issues that were not specified within the time allowed
by the notice of opportunity for hearing, the Supplemental Request must satisfy the late-filing
requirements contained in 10 CFR § 2.1205(1). Babcock & Wilcox (Apollo, Pennsylvania Fuel
Fabrication Facility), LBP-92-24, 36 NRC 149, 154 (1992). The regulation requires a showing
(1) that the delay in filing was excusable, and (2) that no prejudice to other parties will result as a
consequence thereof. Northern States Power Company (Pathfinder Atomic Plant, Byproduct
Material License No. 22-08799-02) LBP-90-3, 31 NRC 40, 51 (1990). This standard for
introducing new areas of concern after the initial hearing request applies even where the
Presiding Officer has permitted a hearing request to be amended or supplemented. See e.g.,
Babcock & Wilcox (Apollo, Pennsylvania Fuel Fabrication Facility), LBP-95-1, 41 NRC 1, 5
(1995) ("an amended petition containing new areas of concern would have to satisfy the
provisions of 10 C.F.R. § 2.1205(k)(1) and (2)").-L2
The Supplemental Request lists three new areas of concern that were not even mentioned
in the Original Request and makes no effort to explain why these issues were not raised within
1
the allowed time. 6/

15/
Section 2.1205(k) was subsequently renumbered as Section 2.1205(1). 61 Fed.
Reg. 39,278, 39,292.
16/
The discussion below focuses on three areas of concern that are not connected to
any of the topics listed as areas of concern in the Original Request. As shown by the SFC
(continued...)
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1.

Area 2 Relating to Further Reductions in Residual Radioactivity.

In this concern, the Attorney General alleges that the DP does not demonstrate that
further reductions in residual radioactivity would result in net public or environmental harm (and
perhaps that the doses are not ALARA). Supplemental Request at 32. Nowhere in the Original
Request is there any mention of this issue. This new concern is not based on newly acquired
information and the Supplemental Request makes no showing of why this issue was not raised
within the allotted time. As a result, this new area of concern does not meet the standard
contained in 10 CFR § 2.1205(1) and should be rejected.
2.

Areas 3 & 4 Relating to Total Effective Dose Equivalent Modeling.

In these areas, the Supplemental Request asserts that the DP does not provide reasonable
assurance that the TEDE from residual radioactivity distinguishable from background to the
average member of the critical group will not exceed 25 mrem per year or, if the institutional
controls were no longer in effect, the TEDE is as low as reasonably achievable, and not in excess
of 100 mrem per year, (or 500 mrem per year under certain circumstances). Supplemental
Request at 33-35. The Supplemental Request bases its assertions on alleged modeling errors
reflected in the DP. Nowhere in the Original Request is there any mention of the TEDE or the
models used by SFC to calculate the TEDE. The models, assumptions and input parameters are
described in the DP and were available to the Attorney General at the time of Original Request.

L6/(... continued)
Answer and NRC Response, the Original Request did not identify any issues.
Consequently, none of the Areas of Concern should be viewed as timely filed.
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These new areas of concern are not based on newly acquired information and the Supplemental
Request makes no showing of why this issue was not raised within the allotted time. As a result,
these new areas of concern do not meet the standard contained in 10 CFR 2. 1205(1) and should
be rejected.
3.

Late filing of the Additional Concerns Is Not Excusable.

This is not a case where the concerns involve matters that arose subsequent to the filing
of the original hearing request and therefore justify a late filing. See In The Matter of Sequoyah
Fuels Corporation (Source Material License No. SUB-1010) LBP 94-700-04, 1995 VVL 383840
(NRC). The new concerns raised by the Supplemental Request were known to the Attorney
General at the time of the Original Request. Nor is this a case where lateness is excused by legal
inexperience. See Combustion Engineering (Hematite Fuel Fabrication Facility, Special Nuclear
Materials License No. SNM-33) LBP-89-25, 30 NRC 187, 190 (1989). Rather, the Attorney
General is an experienced attorney who has previously participated in NRC proceedings.
Consequently, the attempt to introduce new issues as areas of concern without making any
showing pursuant to 10 CFR § 2.1205(1) must be rejected.
4.

The Supplemental Request Does Not Show that SFC and the Public
Will Not Be Prejudiced By The Late Submission of The New Areas of
Concern.

SFC has been seeking to decommission its shut-down uranium conversion facility for
over six years. On February 16, 1993, it notified the NRC that it would cease operations and
filed the PPCD. Since making that notification, SFC has filed numerous reports, studies, and
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plans concerning the facility and its decommissioning, and addressing NRC's revised license
termination requirements. These documents were made available to the public and the State of
Oklahoma. During this time, SFC held many meetings with members of the public,
representatives of the State of Oklahoma, and the NRC Staff to discuss the decommissioning
plans and pertinent NRC requirements. These efforts culminated in SFC's submission of the DP
on March 26, 1999.
As part of a settlement agreement reached between SFC and the NRC, SFC agreed to
commit all of its present and future net assets and net revenues to funding the decontamination
and decommissioning of the SFC site. Sequoyah Fuels Corp. and General Atomics (Gore,
Oklahoma Site Decontamination and Decommissioning Funding), CLI-97-13, 46 NRC 195, 203
(1997). In approving this settlement agreement, the Commission recognized that SFC's status as
the owner of a shut-down facility would likely preclude it from qualifying for additional letters
of credit. Id. In other words, SFC's resources are limited. Even if the NRC staff were to
complete its review and approve the DP while this proceeding is pending, SFC would not be in a
position to commit its limited resources to begin decommissioning while there was a risk that the
Presiding Office might require changes.
The Rules of Practice require a person seeking a hearing under Subpart L to identify areas
of concern at the outset of the proceeding. Allowing a party to delay identifying concerns and to
introduce new areas of concern later in the proceeding hampers the ability of the licensee and the
NRC Staff to prepare for hearing and develop evidence efficiently. It also increases the risk of
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further delay of the decommissioning proceeding. Such delay will harm both SFC and the public
interest. As noted by the Commission in adopting Subpart L, litigation entails expense. The
additional expense associated with considering the late-filed areas of concern will further erode
SFC's limited resources and may jeopardize its ability to complete decommissioning. Each day
that SFC is unable to proceed with decommissioning deprives SFC and the public of resources
that would otherwise be used for decommissioning. The informal hearing procedures of Subpart
L are intended to avoid such a result. Allowing the Attorney General to introduce new areas of
concern when there has been no showing of excuse or lack of prejudice will add expense and
delay to the detriment of SFC and the public, for whom timely decision-making is a matter of
some urgency.
Here, where "no explanation has been provided" for the delay in filing the new areas of
concern and "the petition is silent on the question of possible prejudice or injury to other
parties ....

no alternative exists except to deny the request.. ." Sequoyah Fuels Corporation

(Source Materials License No. Sub-1010), LBP 91-623-01, 1991 WL 307297 (NRC). Therefore,
the new areas of concern must be rejected.
V.

CONCLUSION
The Attorney General is the only person that has sought a hearing in this proceeding.

Before SFC is put through the burden and expense of a hearing, and the corresponding drain on
its resources that otherwise will be devoted to the safe and efficient decommissioning of the SFC
site, the Presiding Officer should ensure that there are legitimate, concrete, and particularized
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interests to be served and issues to be litigated. Throughout the six-year decommissioning
planning process the Attorney General has had access to detailed information about the proposed
decommissioning and the SFC site, and has had ample opportunity to request additional
information and formulate his positions. Despite this fact, both the Original Request and the
Supplemental Request fail to meet the basic requirements for demonstrating standing or
identifying areas of concern germane to the subject matter of the proceeding. Therefore, SFC
respectfully requests that the Presiding Officer deny the Attorney General's request for hearing.

Respectfully submitted,

Alvin H. Gutterman
Donald J. Silverman
Goran P. Stojkovich
Morgan, Lewis & Bockius, LLP
1800 M Street, NW
Washington, DC 20036
(202) 467-7468
facsimile: (202) 467-7176
e-mail: gutt7468@mlb.com
Counsel for Sequoyah Fuels Corporation

Dated: September 24, 1999
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Attachment

I

July 8, 1998
MEMORANDUM TO:

L. Joseph Callan
Executive Director for Operations

FROM:

John C. Hoyle, Secretary /s/

SUBJECT:

STAFF REQUIREMENTS - SECY-98-051 - GUIDANCE IN
SUPPORT OF FINAL RULE ON RADIOLOGICAL CRITERIA FOR
LICENSE TERMINATION

The Commission has approved publication of the guidance and supporting documents and their
interim use for a period of two years. The staff should ensure that the Agreement States and
Conference of Radiation Control Program Directors are aware of the issuance of these
documents for interim use and public comment.
(EDO)
(SECY Suspense:
7/31/98)
The staff should go forward with plans to maintain a dialogue with the public during the comment
period through use of a website and public workshops provided that they prove to be an efficient
use of limited staff resources. The staff should explore the possibility of providing a more
detailed flow chart or, at a minimum, a more detailed table of contents or subject index for each
guidance document to assist the reader in locating relevant sections of the various guidance
documents.
The Commission expressed concern that there may be excessive conservatism, particularly in
the screening model (DandD) code. Areas of conservatism that warrant additional review during
the public comment period include, but are not limited to, the following:

-

the assumption that the resident farmer is the proper screening group scenario in
every case where soil contamination is found or where institutional controls fail
(perhaps "sub-scenarios" or new scenarios could be developed based on actual
experience)
the daily drinking water consumption value of 1.3 liters
the assumption that 100% of the water used to irrigate the land where food crops
are grown is contaminated ground water from on-site
more regional or localized data (e.g., rainfall data) should be integrated into
DandD when available
groundwater model - as mentioned above, the staff should compare the DandD
groundwater model against other generic groundwater models or the use of sitespecific models to determine the utility of the generic groundwater model.

The staff should consider the comments provided to the Commission by the Advisory Committee

-2on Nuclear Waste (ACNW) on April 29, 1998, when the staff updates the regulatory guidance
and supporting documents during the 2-year comment period. In particular, the staff should
follow through on the ACNW recommendation to develop a more user-friendly format including
development of guidance on standard content and format of information to be submitted to the
NRC for license termination cases. The staff should use a complex site to test the DandD code
and serve as a pilot for developing and testing the Standard Review Plan (SRP).
The staff should exercise due diligence to ensure that the more risk-informed and iterative
approach outlined in the NUREG-1549 decision framework and supporting guidance documents
is not undermined by the use of outdated methodologies, decision frameworks or guidance that
rely on radionuclide-specific concentration limits or other generic values which may not provide a
consistent level of protection for the public and environment. In developing the SRP, clear
guidance should be provided on compliance with the As Low As Reasonably Achievable
(ALARA) provision of the final rule. In addition, if the licensee complies with the 25 mrem dose
criterion using the screening methodology, the licensee may have met the intended ALARA
requirement; therefore, additional demonstration of compliance may not be necessary.
The staff should use a probabilistic approach to calculating a total effective dose equivalent to an
average member of the critical group to demonstrate compliance with the license termination
rule. The DandD code inherently builds in probabilistic concepts and is consistent with a riskinformed approach to decommissioning that factors in the probability of an individual actually
receiving the calculated maximum dose.
(EDO)

(SECY Suspense:

7/29/2000)

The staff should provide the Commission a timeline for development of the SRP and any interim
guidance on the SRP. The timeline should include ACNW review of and comment on the SRP
during its development. Adequate resources should be provided to NMSS to implement these
recommendations.
(EDO)
(SECY Suspense:
9/30/98)
cc:

Chairman Jackson
Commissioner Diaz
Commissioner McGaffigan
OGC
CIO
CFO
OCA
OIG
Office Directors, Regions, ACRS, ACNW, ASLBP (via E-Mail)
PDR
DCS
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CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing Sequoyah Fuels CoratisR-esl sbo
State of Oklahoma's Supplemental Request for Hearing have been served upon the persoiis listed
below by U.S. mail, first class, postage prepaid, this 24th day of September, 1999.
F.IUL~ • ,'

Office of the Secretary
U.S. Nuclear Regulatory Commission
Attn: Rulemakings and Adjudications Staff
Washington, D.C. 20555-0001
Administrative Judge Charles Bechhoefer
Presiding Officer
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
Facsimile No. 301-415-5599
Executive Director for Operations
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
Ms. Giovanna M. Longo, Esq.
Office of the General Counsel
U.S. Nuclear Regulatory Commission
One White Flint North
Mail Stop 15B 18, Room 15 D9
11555 Rockville Pike
Rockville, MD 20852-2738
Facsimile No. 301-415-3725
Mr. Stephen L. Jantzen, Esq.
Assistant Attorney General
Environmental Protection Unit
2300 N. Lincoln Boulevard, Suite 112
Oklahoma City, OK 73105
Facsimile No. 405-521-6246

Atomic Safety aIde`censing:Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
Office of the General Counsel
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
Administrative Judge Thomas D. Murphy
Special Assistant
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
Facsimile No. 301-415-5599
Mr. James C. Shepherd
U.S. Nuclear Regulatory Commission
Two White Flint North
Mail Stop 7F27, Room 7C7
11545 Rockville Pike
Rockville, MD 20852-2738
Mr. W.A. Drew Edmondson, Esq.
Attorney General of Oklahoma
2300 N. Lincoln Boulevard, Suite 112
Oklahoma City, OK 73105
Facsimile No. 405-521-6246

ArinH. Gutterman

1-WA/1293147.1

• ..

