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I. INTRODUCTION
On September 3, 1999, the State of Oklahoma (Oklahoma) filed the "State of
Oklahoma's Supplemental Request for Hearing" (Supplemental Request). Oklahoma
requests a hearing pursuant to 10 C.F.R. Part 2, Subpart L, to show why the proposed Second
Revised Decommissioning Plan (SDP) of March 26, 1999, for the Sequoyah Fuels
Corporation (SFC) Site should be rejected.

On Ociober 24, 1999, Sequoyah Fuels

Corporation (SFC) filed the "Sequoyah Fuels Corporation's Response to State of
Oklahoma's Supplemental Request for Hearing" (SFC Response).
The Nuclear Regulatory Commission Staff (Staff) hereby responds to information and
arguments presented in the Supplemental Request. As explained below, Oklahoma has
demonstrated that it has the requisite standing to participate as a party in a hearing
concerning SFC's Second Revised SDP, and Oklahoma has stated areas of concern germane
to the challenged action.
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-2I. DISCUSSION
A. Standing
(1) Alleged Interests and Alleged Injuries in Fact
The Staff has discussed in detail applicable precedent regarding the requirements to
allege interests protected by either the Atomic Energy Act (AEA) or by the National
Environmental Policy Act (NEPA), and to allege injury in fact to those interests, in order to
demonstrate standing. See "NRC Staff's Response to Request for Hearing Filed by the State
of Oklahoma" (Staff Response to Request for Hearing), August 6, 1999, at 4-8.
The Staff has already conceded that Oklahoma's "Request for Hearing" stated injury
in fact to certain interests within the zone of interests protected by the AEA and the NEPA,
because Oklahoma alleged that radiological waste and materials on the SFC Site could harm
streams located on the SFC Site, the Illinois River, the Arkansas River, Robert S. Kerr Lake,
the Robert S. Kerr Unit of the McClellan-Kerr Wildlife Refuge, roads and thoroughfares in
close proximity to, and citizens residing in the environs of the SFC Site. A presumption of
injury in fact for standing based on geographic proximity may be applied in non power
reactor cases where the proposed action involves a significant source of radioactivity
producing an obvious potential for offsite consequences. Georgia Institute of Technology
(Georgia Tech Research Reactor), CLI-95-12, 42 NRC 111, 116 (1995), citing Sequoyah
Fuels Corp. (Gore, Oklahoma Site), CLI-94-12, 40 NRC 64, 75 n.22 (1994); and Armed
ForcesRadiobiologyResearch Institutes (Cobalt-60 Storage Facility), ALAB-682, 16 NRC,
150, 153-54 (1982). Even minor radiological exposures resulting from a proposed licensed

-3activity can create the requisite injury in fact. See Yankee Atomic Electric Co. (Yankee
Nuclear Power Station), LBP-96-2, 43 NRC 61, 70 (1996), aff'd CLI-96-7, 43 NRC 235,
246-48 (1996). General Public Utilities Nuclear Corp. (Oyster Creek Nuclear Generating
Station), LBP-96-23, 44 NRC 143, 158 (1996). The SDP has an obvious potential for offsite
radiological or environmental effects on Oklahoma's interests because the proposed disposal
cell will be in close proximity to Oklahoma Highway 10 and the Robert S. Kerr Wildlife
Refuge, and because already contaminated groundwater under the SFC Site is hydrologically
connected to the Illinois River, the Arkansas River, and the Robert S. Kerr Lake. See Staff
Response to Request for Hearing at 10-12. Oklahoma again alleges an interest in the Salt
Branch and Lake Tenkiller, but does not demonstrate that the SDP could cause injury in fact
to the Salt Branch and Lake Tenkiller'. Supplemental Request at 13-14.
Oklahoma alleges an interest in the precedential value that misapplication of
10 C.F.R. § 20.1403 to SFC in this proceeding would have upon decommissioning of other
facilities in Oklahoma, in particular Fansteel, Inc. Supplemental Request at 16-17. Concern
that bad precedent may be set, which could impact the petitioner's ability to contest similar
matters in another proceeding, is a generalized grievance that is too academic to provide the
requisite injury in fact needed for standing as a matter of right. See Ohio Edison Co. (Perry

1

Oklahoma does not dispute that the Salt Branch and Lake Tenkiller are upstream of the

SFC Site, does not claim that they are hydrologically connected to groundwater contaminated by the
SFC Site, and offers no chain of causation, much less a plausible one, to link the challenged action
to alleged injuries to the Salt Branch and Lake Tenkiller. See Staff Response to Request for Hearing
at 3, 12.
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-4Nuclear Power Plant, Unit 1), LBP-91-38, 34 NRC 229, 248-49 (1991), aff'd on other
grounds, CLI-92-11, 36 NRC 47 (1992), petition for review dismissed, City of Cleveland
v. NRC, 68 F.3d 1361 (D.C. Cir. 1995).
Oklahoma alleges that its economic interests will be adversely affected because the
proposed SDP will damage Oklahoma's interests in the scenic beauty, recreational value and
ecology of its natural resources, specifically the Illinois River, the Arkansas River, the Robert
S. Kerr Wildlife Refuge, and Robert S. Kerr Lake, and thus have a negative impact on
tourism, which generates tax revenues. Oklahoma alleges that the proposed disposal cell
will not blend into the natural landscape, but would stand out as an awkward manmade
object, and that it is an inescapable conclusion that the proposed SDP will damage the scenic
beauty of the Illinois River, the Arkansas River, the Robert S. Kerr Lake and the Robert S.
Kerr Unit of the McClellan-Kerr Wildlife Refuge. Supplemental Request at 12-15, 22-23,
and n. 11 and 12. Oklahoma cites no authority to demonstrate that its tax revenues constitute
an interest protected by the AEA or the NEPA. Such interests are akin to taxpayer interests,
which are not protected. Tennessee Valley Authority (Watts Bar Nuclear Plant, Units 1 &
2), ALAB-413, 5 NRC 1418, 1421 (1977) and Northern States Power Co. (Pathfinder
Atomic Plant), LBP-89-30, 30 NRC 311, 315 (1989). Oklahoma's alleged interest in the
scenic beauty of its natural resources constitutes an environmental interest protected by the
NEPA. Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-98-21, 48 NRC
185, 208 (1998), as is Oklahoma's alleged interest in the ecology of its natural resources.
Puget Sound Power & Light Co. (Skagit Nuclear Power Project, Units 1 & 2), LBP-77-44,

-56 NRC 141, 148 (1977). Oklahoma's alleged interest in the recreational value of its natural
resources is also within the zone of protected interests.

Houston Lighting & Power Co.

(South Texas Project, Units 1 &2), LBP-79-10, 9 NRC 439, 456 (1979).
Even if the Presiding Officer were to conclude that Oklahoma's interest in its tax
revenues were protected, Oklahoma fails to state an injury in fact to those interests by the
proposed SDP. Oklahoma does not identify any amount of tax revenue generated by tourism
in the vicinity of the SFC Site, and thus does not show that any tax revenues would be lost.
Moreover, Oklahoma does not provide sufficient information to demonstrate a plausible
causal connection, nor is one apparent, between the proposed action and the alleged injury
to scenic beauty, which allegedly would harm tourism and tax revenues. Oklahoma does
not indicate the distance from the proposed disposal cell to the Illinois River, the Arkansas
River, the Robert S. Kerr Lake or the Robert S. Kerr Unit of the McClellan-Kerr Wildlife
Refuge. Oklahoma does not indicate the elevation between the cell and these locations, or
whether there is a line of sight between these locations and the proposed disposal cell which
is not obscured by structures, slopes or vegetation. Moreover, the artist's rendering of the
proposed disposal cell supplied by Oklahoma shows that the cell will not be as high as the
stack at the SFC Site, will be no higher than the current buildings at the SFC Site, and will
not cover an area as large as that occupied by current structures at the SFC Site 2.

2

Exhibit 15 of the Supplemental Request is apparently based on Figure 2-1 from the SDP,

which is for the maximum projected disposal cell size, representing a 20 acre foot print.
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-6Oklahoma alleges that its economic interest in its tax base and property tax revenues
will be injured by the proposed SDP because it will render the SFC Site worthless, and will
lower market values for surrounding real estate, while decommissioning for unrestricted
release would preserve the taxable value of the SFC Site and surrounding real estate.
Supplemental Request at 15, 22-24, n. 23, and Exhibit 11. Oklahoma cites no authority to
demonstrate that its property tax base and revenues constitute an interest protected by the
AEA or by the NEPA. Such interests are akin to taxpayer interests, which are not protected.
Tennessee Valley Authority (Watts Bar Nuclear Plant, Units 1 & 2), ALAB-413, 5 NRC
1418, 1421 (1977) and Northern States Power Co. (Pathfinder Atomic Plant), LBP-89-30,
30 NRC 311, 315 (1989). Even if the Presiding Officer were to conclude that Oklahoma's
interest in its tax base and tax revenues were protected, Oklahoma fails to state injury in fact
to those interests. SFC proposes to decommission approximately 100 acres for restricted
release and the remaining 540 acres of the SFC Site for unrestricted release. Oklahoma does
not indicate what property taxes SFC currently pays on the 100 acres or on the entire SFC
Site. Oklahoma does not allege-that property tax revenues from the total 640 acres after
decommissioning will be less than that currently collected for the SFC Site. Oklahoma's
alleged injury is hypothetical.

See also SFC Response at 11-12.

Oklahoma alleges a

hypothetical injury and fails to allege facts sufficient to state a concrete injury in fact to
Oklahoma's interest in its tax base and property tax revenues.
Oklahoma alleges injury in fact to its citizens, waters, land, wildlife and natural
resources, as well as to the health and safety of its citizens who rely on the Illinois River, the

-7Arkansas River and groundwater surrounding the SFC Site for consumption, irrigation or live
stock uses, because uranium, thorium and radium will allegedly leach from the disposal cell
into groundwater under the SFC Site. That groundwater is contaminated with radioactive and
other materials, and is hydrologically connected to the Illinois River, the Arkansas River and
certain groundwater surrounding the SFC Site.

Oklahoma argues that leaching into

groundwater beneath the cell is inevitable because there is no liner 3 or leachate collection
system, because the cell will not prevent intrusion of water into the cell, and because
solidification of waste material in the cell will not retard water intrusion into the cell.4
Supplemental Request at 19-21. SFC responds that Oklahoma provides no evidence that
these leachates would exceed applicable regulatory limits within the 1,000 year period of 10
C.F.R. § 20.1401(d). SFC Response at 7-8. The Staff Technical Review will evaluate SFC's
calculation of leachate doses.5 The Staff anticipates that it will take approximately 8 months

3 SFC is required to use a liner to prevent migration of wastes out of the impoundment to
adjacent groundwater unless it can demonstrate that its plan will prevent migration of hazardous
constituents into groundwater at any future time. 10 C.F.R. Part 40, Appendix A, "Criteria Relating
to the Operation of Uranium Mills and the Disposition of Tailings or Wastes Produced in the
Extraction or Concentration of Source Material from Ores Processed Primarily for Their Source
Material Content", Criterion 5A(3).
4 The

adequacy of the design of the cell cover and the adequacy of the mix of solidified
sludge to ensure that leachate will be within applicable limits are among the topics that will be
considered in the Staff Technical Review.
Applicable NRC criteria state that the concentration of a hazardous constituent at the point
of compliance must not exceed Commission approved background concentration of that constituent
in the ground water. See 10 C.F.R. Part 40, Appendix A, Criterion 5(B)(5)(a). SFC calculates that
background dose for each of those constituents in groundwater is approximately 1 picocurie per liter
on average. See Sequoyah Fuels Site Characterization Report (December 1998), Section 4, Table
3. The SDP calculates that maximum leachate concentration at the model boundary will be 0.17 mcg

-8to complete its Technical Review. Minor radiological exposures resulting from proposed
licensed activity are enough to create injury in fact, despite licensee claims that offsite
releases from the facility will not exceed applicable regulatory limits. General Public
UtilitiesNuclearCorp. (Oyster Creek Nuclear Generating Station), LBP-96-23, 44 NRC 143,
158 (1996) and Atlas Corporation (Moab, Utah Facility), LBP-97-9, 45 NRC 414, 425
(1997). Oklahoma, therefore, states a concrete injury in fact to its interests as a result of
leachate from the disposal cell contaminating groundwater beneath the cell.
Oklahoma alleges injury in fact because the proposed budget for maintenance of the
disposal cell and for remediation of groundwater contamination caused by the cell is
inadequate, thus accelerating contamination by the proposed disposal cell of groundwater at
the SFC Site. Supplemental Request at 20. SFC objects that Oklahoma does not identify a
specific mechanism for degradation of the cell cap or activities that could prevent
degradation. SFC Response at 8. The budget in the SDP does not break out by line item
maintenance expenses, and so it is not possible to ascertain from the document the amount
budgeted for cell cap maintenance. See Supplemental Request at Exhibit 14. The Staff
Technical Review will evaluate whether SFC has proposed an adequate budget for all
necessary and reasonably anticipated expenses, including maintenance of the cell cap. Thus,

per liter for uranium (which translates to a dose of approximately 0.10 picocuries per liter), and
maximum dose level at the model boundary will be 3.8 picocuries per liter for radium-226 and 0.66
picocuries per liter for thorium-230. See SDP at Appendix E, p. 4.
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-9Oklahoma states a concrete injury in fact to its interest in its waters which are hydrologically
connected to groundwater at the SFC Site.
Oklahoma alleges that placement of the disposal cell over existing groundwater
monitoring wells will create a super highway for contaminants to reach groundwater under
the SFC Site. Supplemental Request at 20. SFC objects that the alleged injury is speculative
and without basis because the wells will be plugged in accordance with established legal
requirements. SFC Response at 8, n. 2. The Staff cannot say that a properly plugged well
cannot provide a conduit for contamination in the cell to reach groundwater in the time
frames involved, because of the possibility of degradation of the plug and the presence of
long-lived nuclides, such as uranium, thorium and radium, in the proposed disposal cell.6
Accordingly, Oklahoma states a concrete injury in fact by alleging that placement of the
disposal cell over existing groundwater monitoring wells will contaminate groundwater
beneath the SFC Site, which is hydrologically connected to waters in which Oklahoma has
protected interests.
Oklahoma alleges that the SDP's proposal to leave Shallow Bedrock Groundwater
unremediated and to treat only Terrace Groundwater at the SFC Site will injure Oklahoma's

6

SFC objects that Oklahoma provides no evidence that releases would exceed the TEDE

limits within the one thousand year time frame involved in restricted release, 10 C.F.R.
§§ 20.1401(d) and 20.1403(b), and thus there is no harm that can be meaningfully litigated. SFC
Response at 7-8, n.2. The rules on decommissioning for restricted release do require that licensees
demonstrate that for 1000 years after termination, the TEDE be within certain limits, and the Staff
Technical Review will evaluate the SDP for compliance with those requirements. The Staff also will
conduct an environmental review under 10 C.F.R. Part 51 in accordance with NRC's responsibilities
under the NEPA. There is no specific time limit for considering impacts under the NEPA.
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interest in its waters hydrologically connected to groundwater at the SFC Site. Supplemental
Request at 21. Groundwater at the SFC Site is hydrologically connected to the Illinois River,
the Arkansas River and the Robert S. Kerr Lake. SFC proposes to remediate the existing
contamination of Shallow Bedrock Groundwater at the SFC Site by monitored natural
attenuation, see SDP at 2-7, which involves monitoring the groundwater during attenuation
of the already existing contamination by natural processes. The acceptability of the proposed
monitored natural attenuation will be addressed in the Staff Technical Review. Oklahoma
states a concrete injury in fact to its waters by alleging that they will be harmed by SFC's
proposal to remediate already contaminated groundwater at the SFC Site by monitored
natural attenuation.
Oklahoma alleges that the SDP's proposal to leave nitrates in the Alluvial
Groundwater system untreated, thus allowing them to flush into Robert S. Kerr Lake, will
injure Oklahoma's waters. Supplemental Request at 21, n. 21. SFC calculates that, by the
time those nitrates reach the alluvial deposits, dilution will cause nitrates to be at levels
below applicable limits 7 and below normal background for this body of water. See SDP at
2-7. Although NRC does not regulate nitrates per se, the Staff Technical Review and the
environmental review under 10 C.F.R. Part 51 will evaluate nitrate levels in accordance with
NRC's NEPA obligations. Accordingly, Oklahoma states an injury in fact to Robert S. Kerr
Lake as a result of groundwater nitrate contamination.

' The calculated concentration of 0.003 mg per liter is below the applicable limit of 10 mg
per liter. See 10 C.F.R. § 141.51.

.
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-11Oklahoma alleges injury in fact to its citizens, waters, land, wildlife and natural
resources, as well as to the health and safety of its citizens who rely on the Illinois River, the
Arkansas River and groundwater surrounding the SFC Site for consumption, irrigation or live
stock uses, by alleging that the proposed SDP fails to consider the possibility of catastrophic
failure of the disposal cell as a result of migration of the Illinois River and Arkansas River
into the SFC Site. Supplemental Request at 19-20. SFC objects that the alleged injury in
fact is hypothetical because migration of the rivers into the SFC site would require them to
flow uphill to the SFC Site. SFC Response at 8, n. 2. Migration of rivers can arise from
either migration of the river bed or from erosion by the river into ground underneath the SFC
Site. The Staff has not determined at this stage of its Technical Review whether migration
into the SFC Site is a possible eventuality.8 Accordingly, Oklahoma states an injury in fact
to its interests by alleging that the SDP fails to consider the effects of migration of nearby
rivers into the SFC Site.
Oklahoma alleges injury in fact to its air because the proposed disposal cell cap is
designed only to control (and presumably not to prevent) airborne emissions of radioactive
contaminants, and that the lack of a budget for monitoring air samples will injure

8

SFC objects that Oklahoma provides no evidence that releases would exceed the TEDE

limits within the one thousand year time frame involved in restricted release, 10 C.F.R.
§§ 20.1401(d) and 20.1403(b), and thus there is no harm that can be meaningfully litigated. SFC
Response at 7-8, n.2. The rules on decommissioning for restricted release do require that licensees
demonstrate that for 1000 years after termination, the TEDE be within certain limits, and the Staff
Technical Review will evaluate the SDP for compliance with those requirements. The Staff also will
conduct an environmental review under 10 C.F.R. Part 51 in accordance with NRC' s responsibilities
under the NEPA. There is no specific time limit for considering impacts under the NEPA.
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Oklahoma's air. Supplemental Request at 21-22. SFC objects that Oklahoma cites no
evidence that harmful levels of radioactive materials could be released into the air and that
no levels are specified. SFC Response at 8-9. SFC calculates that airborne radon emissions
from the disposal cell will occur within regulatory limits.9 Minor radiological exposures
resulting from proposed licensed activity are enough to create injury in fact, despite licensee
claims that offsite releases from the facility will not exceed applicable regulatory limits.
General Public Utilities Nuclear Corp. (Oyster Creek Nuclear Generating Station),
LBP-96-23, 44 NRC 143, 158 (1996) and Atlas Corporation (Moab, Utah Facility),
LBP-97-9, 45 NRC 414,425 (1997). The Staff Technical Review will evaluate SFC's radon
emission calculations, as well as whether all necessary and reasonably anticipated expenses
have been funded. Oklahoma states a concrete injury in fact to its air due to radon emissions
through the proposed disposal cell cap and lack of a budget for air monitoring.
Oklahoma's alleges that an inadequate proposed budget for maintenance and repair
of the disposal cell cap will injure Oklahoma's air. Supplemental Request at 21-22. There
will admittedly be airborne radon emissions from the disposal cell. See SDP at 3-5. The
Staff Technical Review will address whether all necessary and reasonably anticipated
expenses, including maintenance and repair of the disposal cell cap, have been adequately
funded. Oklahoma thus states an injury in fact to its air.

' SFC calculated that radon levels will be less than 0.5 picocuries per square meter per
second. See SDP at 3-5. The applicable limit for airborne radon emitted from disposed waste at the
SFC Site is 20 picocuries per square meter per second. 10 C.F.R. Part 40, Appendix A, Criterion
6.

-
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Oklahoma alleges that the proposed SDP will cause injury in fact to roads and
thoroughfares owned, operated and maintained by Oklahoma because inevitable releases
from the proposed disposal cell will require major remediation, involving the use of heavy
equipment and trucks on those roads and thoroughfares. Supplemental Request at 24. This
allegation lacks necessary specificity and is purely hypothetical. Insufficient information is
provided to demonstrate a plausible causal connection between the proposed action and the
alleged injury. Oklahoma does not indicate what type of releases will inevitably occur or
why they should require major remediation involving use of heavy equipment. Oklahoma
does not allege that the use of heavy equipment and trucks on the affected roads and
thoroughfares would be contrary to applicable law, or that weight limits on affected roads
and thoroughfares would be exceeded in the event of major remediation. Accordingly,
Oklahoma fails to state a concrete injury in fact to its roads and thoroughfares from the use
of heavy equipment as a result of unspecified releases from the proposed disposal cell.
Finally, Oklahoma alleges that its interest in State Highway 10, adjacent to the SFC
Site, would be injured by inevitable releases from the disposal cell, which could force
Oklahoma to shut down or permanently move State Highway 10 to, avoid radioactive
contamination.

Supplemental Request at 24-25.

This allegation lacks the requisite

specificity. Oklahoma does not indicate what type of release will occur from the cell, i.e.,
airborne emissions or leakage of waste, or provide sufficient information to indicate why
such a release could injure Highway 10. Accordingly, Oklahoma does not state an injury in

-
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fact to its interest in Highway 10 as a result of inevitable releases from the proposed disposal
cell.
(2) Redressability and Effect of an Order on Oklahoma's Interests
Judicial concepts of standing require that the petitioner demonstrate that the alleged
injuries will be redressed by a favorable decision. Bennett v. Spear, 520 U.S. 154, 167, 117
S.Ct. 1154, 1163 (1997); Dellums v. NRC, 863 F.2d 968,971 (D.C. Cir. 1988); Babcock and
Wilcox (Apollo, PA Fuel Fabrication Facility), LBP-93-4, 37 NRC 72, 81 (1993); and
Envirocareof Utah, Inc. (Byproduct Material Waste Disposal License), LBP-92-8, 35 NRC
167, 173 (1992). To establish standing, Oklahoma must show the likelihood that the alleged
injuries to its interests would be redressed by a favorable decision. Westinghouse Electric
Corporation(Nuclear Fuel Export License for Czech Republic-Temelin Nuclear Power
Plants), CLI-94-7, 39 NRC 322, 332 (1994). In ruling upon a request for hearing pursuant
to 10 C.F.R. Part 2, Subpart L, by a person other than an applicant, the Presiding Officer
"shall determine that the requestor meets the judicial standards for standing and shall
consider, among other factors-[T]he possible effect of any order that may be entered in the
proceeding upon the requestor's interest." 10 C.F.R. § 2.1205(h)(3).
Oklahoma requests that the Presiding Officer reject the SDP as not in compliance
with the requirements of 10 C.F.R. § 20.1403 for restricted release. Supplemental Request
at 26-27. Oklahoma asserts that any order entered in this proceeding will have an effect upon
the property, financial and other interests of Oklahoma, as described in sections II.C, II.D,
and II.F. of the Supplemental Request. Supplemental Request at 27. The referenced material

I
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is a voluminous discussion of Oklahoma's alleged injuries in fact and areas of concern,
which demonstrates that Oklahoma's alleged injuries would be redressed by an order
rejecting the proposed SDP.
B. Areas of Concern
Where a request for hearing is filed by any person other than the applicant pursuant
to 10 C.F.R. Part 2, Subpart L, the request "must describe in detail---the requestor's areas of
concern about the licensing activity that is the subject matter of the proceeding", 10 C.F.R.
§ 2.1205(e)(3). The Presiding Officer must determine "that the specified areas of concern
are germane to the subject matter of the proceeding". 10 C.F.R. § 20.1205(h).
Oklahoma alleges an area of concern in that the SFC Site is not eligible for restricted
release because the NRC did not intend 10 C.F.R. § 20.1403 to apply to the SFC Site.
Oklahoma asserts that the situations intended to be covered by the rule involve contaminants
with relatively short-lived radio nuclides that will decay to unrestricted dose levels in a finite
period of institutional control, about 10-60 years, while the uranium contaminants at the SFC
Site will take billions of years to do so. In support, Oklahoma references the Statement of
Consideration,"Radiological Criteria for License Termination", 62 Fed. Reg. 39058, 39069
(July 27, 1997). Supplemental Request at 30 and n. 2510. The referenced language does not

10

In connection, Oklahoma argues that the SFC license requires that the SFC Site be

decommissioned for unrestricted release, and that SFC should not be permitted to amend its license
for restricted release after adoption of 10 C.F.R. § 20.1403. Supplemental Request at 30-31.
Oklahoma fails to state an area of concern germane to the challenged action. See also SFC Response
at 23-24.

J.
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restrict application of Section 20.1403 to sites contaminated with short-lived nuclides, but
only identifies the presence of short-lived nuclides as one example of the situations in which
decommissioning for unrestricted release could result in net public harm. Id. Most
importantly, the explicit language of 10 C.F.R. § 20.1403 does not limit its application to
sites contaminated with short-lived nuclides, and contrary to Oklahoma's assertions,
application of the rule was explicitly contemplated for sites contaminated with long-lived
nuclides such as uranium," including SDMP sites such as SFC.12 Since there is no
regulatory basis upon which to litigate Oklahoma's alleged area of concern regarding the
applicability of 10 C.F.R. § 20.1403 to the SFC Site, the alleged area of concern is not
germane. Babcock and Wilcox Company, LBP-94-12, 39 NRC 215, 217-218 (1994).
Oklahoma alleges an area of concern in that the proposed SDP does not demonstrate,
as required by 10 C.F.R. § 20.1403(a), either that residual levels associated with restricted
release are ALARA or that further reductions in residual radioactivity necessary to comply
with 10 C.F.R. § 20.1402 (unrestricted use) would result in net public or environmental

1 "In a limited number of cases, in particular those involving large quantities of uranium
and thorium contamination, the presence of long-lived nuclides at decommissioned sites will
continue the potential for radiation exposure.. .More stringent institutional controls will be required
in these situations..." Statement of Consideration,"Radiological Criteria for License Termination",
62 Fed. Reg. 39058, 39070.
12

One of the considerations in adopting 10 C.F.R. § 20.1403 was that removal and transport

of soil to reduce the Total Effective Dose Equivalent (TEDE) to that specified for unrestricted
release, or 25 mrem per, is not cost effective for facilities with extensive soil contamination, such
as those which have been placed in the NRC's Site Decommissioning Management Plan (SDMP).
62 Fed. Reg. 39058, 30965. The SFC Site is classified as a SDMP site.

I
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harm. Oklahoma seeks to demonstrate that under no circumstances would decommissioning
for unrestricted release result in net public or environmental harm. Supplemental Request
at 32-33. SFC objects that 20 C.F.R. § 20.1403 requires the licensee to either demonstrate
that further reductions are not ALARA, or that further reductions would result in net public
or environmental harm, but not both, and that SFC has performed an ALARA study13 . SFC
Response at 24-25'4. By challenging the validity of the SFC's ALARA study, Oklahoma
states an area of concern germane to the challenged action. Atlas Corporation(Moab, Utah
Facility), LBP-97-9, 45 NRC 414, 423 (1997).

Alleged failures to meet applicable

requirements have been held to be germane areas of concern. Hydro Resources, Inc. (2929
Coors Road, Suite 101, Albuquerque, NM 87120), LBP-98-9, 47 NRC 261,281-282 (1998).
SFC objects that Oklahoma does not identify a basisofor asserting that the SDP does not meet
the ALARA requirement. SFC Response at 25. Oklahoma, however, is not obliged to put
forth a comprehensive exposition in support of this litigable question. Babcock and Wilcox
(Apollo, Pennsylvania Fuel Fabrication Facility), LBP-92-24, 36 NRC 149, 154 (1992).
Oklahoma need only provide the minimal information necessary to ensure that it wishes to

13

See Sequoyah Fuels Corporation "Final Decommissioning Alternatives Study Report"

(June 8, 1998)
14

SFC also objects that this is a new matter not mentioned in Oklahoma's July 7, 1999,

Request for Hearing, and is thus an impermissibly late-filed request for hearing. SFC Response at
37-39. However, the alleged area of concern can reasonably be considered a supplement to or an
explanation of the unacceptably vague originally alleged area of concern, "the proposed
decommissioning of the SFC site for restricted release pursuant to 10 C.F.R. § 20.1403." See
Request for Hearing at 7.

a
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litigate an issue germane to the challenged action. Sequoyah Fuels Corporation,LBP-94-39,
40 NRC 314, 316 (1994). Accordingly, Oklahoma has stated an area of concern regarding
the acceptability of SFC's ALARA analysis that is germane to the challenged action.
Oklahoma alleges an area of concern in that the models, assumptions, and input
parameters employed in the SDP do not provide reasonable assurance that the TEDE from
residual radioactivity distinguishable from background will not exceed 25 mrem per year to
the average member of the critical group in unrestricted areas, as required by 10 C.F.R.
§ 20.1403(b), because the modeling is deficient as a result of its failure to include production
of radon at the SFC Site. Supplemental Request at 33-34 and n. 28. However, the TEDE
calculations required by 10 C.F.R. § 20.1403 do not include calculation of dose from radon.
See 62 Fed. Reg. 39058, 39083. Since there is no regulatory basis upon which to litigate the.
alleged area of concern regarding the failure to include radon in TEDE calculations, the
alleged area of concern is not germane. Babcock and Wilcox Company, LBP-94-12, 39 NRC
215, 217-218 (1994).
Oklahoma alleges an area of concern in that the models, assumptions, and input
parameters employed in the SDP do not provide reasonable assurance that the TEDE from
residual radioactivity, distinguishable from background radioactivity, will not exceed 25
mrem per year to the average member of the critical group in unrestricted areas, as required
by 10 C.F.R. § 20.1403(b), because SFC used unsubstantiated assumptions about the resident
farmer scenario not in compliance with EPA guidance. Supplemental Request at 33-34 and
n. 28. Oklahoma does not identify the unsubstantiated assumptions or the pertinent EPA
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Guidance. The alleged area of concern lacks in the specificity necessary to determine
whether it is relevant, and thus germane, to the challenged action.

Sequoyah Fuels

Corporation,LBP-94-9, 40 NRC 314, 316 (1994).
Oklahoma alleges an area of concern in that the models, assumptions, and input
parameters employed in the SDP do not provide reasonable assurance that the TEDE from
residual radioactivity distinguishable from background will not exceed 25 mrem per year to
the average member of the critical group in unrestricted areas, as required by 10 C.F.R.
§ 20.1403(b), because the SDP model fails to include groundwater analysis in the resident
farmer scenario. Supplemental Request at 33-34 and n. 28. The default model for the
resident farmer scenario calculates dose for all pathways by which exposure can take place,
but site-specific models may calculate exposure from all or some pathways. The resident
farmer scenario used by SFC considered some, but not all groundwater pathways. See SDP
at 2-12 to 2-13. Whether the groundwater pathway combination used by SFC is reasonable
will be addressed in the Staff s Technical Review. Oklahoma's area of concern regarding
the combination of pathways considered in the resident farmer scenario calculations of TEDE
required by 10 C.F.R. § 20.1403(b) is relevant, and thus germane, to the challenged action. 5
Sequoyah Fuels Corporation,LBP-94-39, 40 NRC 314, 316 (1994).

15

SFC also objects that Oklahoma's alleged concerns regarding modeling errors in

calculating the TEDE are new matters not mentioned in Oklahoma's July 7, 1999, Request for
Hearing, and thus constitute an impermissibly late-filed request for hearing. SFC Response at 39-40.
Oklahoma's concerns can be reasonably considered supplemental to and in explanation of the
unacceptably vague original area of concern, "the proposed decommissioning of the SFC Site for
restricted release pursuant to 10 C.F.R. § 20.1403". Request for Hearing at 7.
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Oklahoma alleges an area of concern in that the assumptions in the resident farmer
scenario cause the SDP to fail to meet the requirements of 10 C.F.R. § 20.1403(e) to
demonstrate that, if institutional controls were no longer in effect at the SFC Site, the TEDE
from residual radioactivity distinguishable from background would be ALARA and not in
excess of 100 mrem per year or 500 mrem per year. Supplemental Request at 34-35.
Oklahoma alleges the same flaws in the model as discussed supra at pp. 19-20. The NRC
Staff likewise concludes that Oklahoma states an area of concern, as it relates to the
combination of pathways considered in the resident farmer scenario calculations of TEDE
required by 10 C.F.R. § 20.1403(e), which is germane to the challenged action.
Oklahoma alleges an area of concern in that the SDP proposes to leave the Shallow
Bedrock Groundwater untreated, and no institutional control proposed by SFC is capable of
containing migration of existing radioactive contamination outside the institutional boundary.
Supplemental Request at 39.

The SDP proposes remediation by "monitored natural

attenuation", which involves monitoring groundwater during attenuation of the existing
contamination by natural processes. See SDP at 2-7. The acceptability of this proposal will
be evaluated in the Staff Technical Review. Oklahoma states an area of concern relevant,

1

.1,

.
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and thus germane, to the challenged action.
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Sequoyah Fuels Corporation,LBP-94-39, 40

NRC 314, 316 (1994).
Oklahoma alleges an area of concern in that the SDP proposes to leave nitrates in the
Alluvial Groundwater System untreated, allowing them to flush into Robert S. Kerr Lake.
Supplemental Request at 39. The SDP calculates that by the time the nitrates reach alluvial
deposits, dilution will cause nitrate concentrations to be below applicable limits and below
normal background for this body of water. See pp. 10-11 and n. 7, supra. SFC incorrectly
objects that because the NRC does not regulate such non-radioactive material, the area of
concern constitutes a challenge to NRC regulations. SFC Response at 34, n. 13. Although
NRC does not regulate nitrates per se, the Staff Technical Review and environmental review
under 10 C.F.R. Part 51 will evaluate nitrate levels in accordance with NRC's NEPA
obligations. Accordingly, Oklahoma states an area of concern relevant, and thus germane,
to the challenged action. Sequoyah Fuels Corporation,LBP-94-39, 40 NRC 314, 316
(1994).
Oklahoma alleges an area of concern in that the SDP fails to adequately demonstrate
legally enforceable institutional controls and long-term custodianship of the SFC Site

16

SFC objects that there is no requirement to contain groundwater contamination except

to the extent needed to meet the requirement that doses from the site be ALARA and meet TEDE
limits, and that the Commission rejected the suggestion that it should place a separate dose limit on
groundwater contamination when it adopted the rules on decommissioning for restricted release.
SFC Response at 33. However, for the Staff Technical Review to evaluate SFC's TEDE
calculations, it is necessary to evaluate dose contributions from each source of contamination,
including groundwater.

I

-J,
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because the proposed controls are not durable enough to ensure that the TEDE from residual
radioactivity distinguishable form background to the average member of the critical group
will not exceed 25 mrem per year, as required by 10 C.F.R. § 20.1403(b), because the
proposed controls cannot be considered effective for the enormous lengths of time associated
with the half-lives of the pertinent nuclides involved. Supplemental Request at 35-36. As
SFC points out, the Commission did not intend to require proof that institutional controls
will be effective for the 1000 year period specified by 10 C.F.R. § 20.1401(d)"7 . See SFC
Response at 28, n. 10. Moreover, durable institutional controls are required by 10 C.F.R.
§ 20.1403(e)(2)(ii) only if the residual radioactivity at the site has been reduced so that, if
the institutional controls were no longer in effect, the TEDE from residual radioactivity
distinguishable from background would be more than 100 mrem per year and not exceed 500
mrem per year. Oklahoma does not assert that the TEDE could or will be more than 100
mrem per year or that 10 C.F.R. § 20.1403(e)(2) applies. Accordingly, there is no regulatory
basis upon which to litigate the alleged concern, Babcock and Wilcox Company, LBP-94-12,
39 NRC 215,217-218 (1994), and Oklahoma provides insufficient information to determine
that durability of institutional controls is an area of concern germane to the challenged action.
Sequoyah Fuels Corporation,LBP-94-39, 40 NRC 3141 316 (1994).

"7 "Rather, institutional controls should be established by the licensee with the objective of
lasting 1000 years ... Having done this, the licensee would be expected to demonstrate that the
institutional controls could reasonably be expected to be effective into the foreseeable future." 62
Fed. Reg. 39058, 39070.

'I.

I

-
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Oklahoma alleges an area of concern in that the SDP does not identify a long-term
custodian for the SFC Site and fails to adequately map out long-term custodial care because
maintenance of the disposal cell is not adequately addressed. Supplemental Request at 36.
The Staff agrees that SFC has not yet demonstrated long-term custodianship as required by
10 C.F.R. § 20.1403(c) because SFC has not yet submitted a proposed contract between SFC
and a custodian, and because SFC has not identified a custodian.18 The Staff Technical
Review will evaluate the submitted contract and the institutional controls specified therein.
Oklahoma's area of concern regarding the failure to identify a long-term custodian and to
adequately describe long-term custodial care of the SFC Site is relevant, and thus germane,
to the challenged action. Sequoyah Fuels Corporation,LBP-94-39, 40 NRC 314, 316
(1994).
Oklahoma alleges an area of concern in that deed restrictions at the SFC Site,
including those proposed by SFC, are of doubtful value for long-term institutional controls
required for restricted release under 10 C.F.R. § 20.1403. Supplemental Request at 35-36.
Accordingly, Oklahoma states an area of concern relevant, and thus germane, to the
proceeding. Sequoyah Fuels Corporation,LBP-94-39, 40 NRC 314, 316 (1994).

18

SFC incorrectly asserts that a long term custodian is not required for sites covered by 10

C.F.R. § 20.1403(e)(1) because deed restrictions and government ownership are alternatives for
establishing institutional controls. SFC Response at 29 and n. 11. To be acceptable for restricted
release, all sites must have not only institutional controls, 10 C.F.R. § 20.1403(b), but also an
independent third party to assume and carry out responsibility for necessary control and maintenance
of the site (a custodian). 10 C.F.R. § 20.1403(c).

-
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Oklahoma alleges an area of concern in that the SDP does not comply with the public
participation requirements of 10 C.F.R. § 20.1403(d), because little or no advice of
individuals and institutions in the affected community was incorporated into the SDP.
Supplemental Request at 36-37. Licensees are required to document how advice regarding
institutional controls and financial assurance for custodial care has been incorporated, "as
appropriate".

10 C.F.R. § 20.1403(d)(1).

Oklahoma does not allege that any advice

concerning institutional controls or financial assurance for custodial care which was
proffered should have been incorporated, and does not identify any such advice. The alleged
area of concern lacks the specificity necessary to determine whether it is germane to the
challenged action. Sequoyah Fuels Corporation,LBP-94-39, 40 NRC 314, 316 (1994).
Oklahoma alleges an area of concern in that the SDP violates financial assurance
requirements of 10 C.F.R. § 20.1403(c), because it is possible that annual expenses will not
be covered by interest alone on the trust fund corpus due to the fact no provision was made
for numerous necessary expenses of long-term custodianship, specifically: (1) repair of the
disposal cell; (2) replacement of the disposal cell; (3) repair and replacement"9 of the disposal
cell cap; (4) short and long-term testing and analysis of disposal cell performance 20; (5) repair

19

The Staff considers "replacement" of the disposal cell cap to be a reiteration of "repair"

of the disposal cell cap.
20

Repetitive of items (3) and (4), Oklahoma alleges an area of concern in that airborne

radioactive contaminants will be accelerated by the inadequate budget for long-term maintenance
of the cell cap and for monitoring air samples. Supplemental Request at 41-42.

-

and replacement

of groundwater
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monitoring

systems;

(6)

future remediation,

decontamination, decommissioning, and additional cleanup in the event radiological criteria
are not met; (7) collection and remediation of leachate from the disposal cell; (8) engineered
barrier repair and replacement; (9) emergency planning and training; (10) site security
(presumably to prevent intruders from entering); (11) funding for enforcement of institutional
controls; and (12) unforseen problem, acts of God or other force majeure events.
Supplemental Request at 37-38.
While the fact that the SDP budget does not have a line item for each individual
expense of custodianship does not necessarily mean that no financial provision has been
made for these items, the proposed budget does not provide sufficient detail regarding certain
expenses to determine if they are adequately funded. See Supplemental Request at Exhibit
14. Inadequate funding for the proposed activity has been held to be an area of concern
germane to proposed licensed activity. Hydro Resources, Inc. (2929 Coors Road, Suite 101,
Albuquerque, NM 87120), LBP-98-9, 47 NRC 261,282 (1998). The Staff Technical Review
will consider whether the SDP and the custodial contract make adequate provision for
funding all necessary and reasonably anticipated expenses, including items (1), (3), (5), (6)

a

I

-

and (10). In regard to items

(1)21,
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(3), (5), (6)22 and (10), Oklahoma has stated an area of

concern germane to the challenged action.
In regard to item (2), the Staff agrees with SFC that replacement of the disposal cell
is neither a required nor reasonably anticipated expense. See SFC Response at 30-31. The
cell is, in part, the collected contaminated material from the SFC Site, and there is no rational
reason to replace the entire cell. Accordingly, funding to replace the disposal cell is not
rationally related, and thus not germane, to the challenged action. Babcock and Wilcox
(Pennsylvania Nuclear Services Operations, Parks Township, Pennsylvania), LBP-94-12, 39
NRC 215, 217 (1994).
In regard to item (4), Staff practice in Technical Reviews has been to require, as a
reasonable and necessary expense, funding for 2 years of monitoring of disposal cell
performance to determine if the cell will contain waste such that requirements for termination
will be met, and to require that detected inadequacies be fixed, before termination of the
license is permitted. Inadequate funding for the proposed activity has been held to be an area

21

Closely related to item (1), Oklahoma alleges an area of concern in that the disposal cell

is inadequate to prevent contamination of groundwater beneath the SFC site because the SDP
proposes inadequate funding for maintenance and repair of the disposal cell cap, which will amplify
leaching of contaminants from the cell. Supplemental Request at 40. This alleged area of concern
is likewise germane to the proceeding, because the alleged area of concern relates to a reasonable
and necessary expense.
22

SFC objects that further cleanup after license termination will be required only in

extraordinary circumstances, and the chances of discovering previously unidentified contamination
are small. SFC Response at 32. The Staff considers this area of concern repetitive of item (12),
unforseen problems, and that item (12) states an area of concern germane to the challenged action.
See pp. 28-29, infra.

-
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of concern germane to proposed licensed activity. Hydro Resources, Inc. (2929 Coors Road,
Suite 101, Albuquerque, NM 87120), LBP-98-9, 47 NRC 261, 282 (1998). In regard to
funding for short-term monitoring of disposal cell performance, Oklahoma has stated an area
of concern germane to the challenged action. Long-term monitoring, however, is required
in decommissioning for restricted release only when, should institutional controls no longer
be effective, the TEDE from residual activity at the site distinguishable from background to
the affected group is more than 100 mrem and less than 500 mrem per year. 10 C.F.R.
§ 20.1403(e)(2)(iii). Oklahoma does not assert that the TEDE could or will be more than 100
mrem, or that long-term monitoring is required by 10 C.F.R. § 20.1403(e)(2)(iii).
Accordingly, Oklahoma provides insufficient information to determine that inadequate
funding for long-term monitoring of disposal cell performance is an area of concern germane
to the challenged action. Sequoyah Fuels Corporation,LBP-94-39, 40 NRC 314, 316
(1994).
In regard to item (7), Oklahoma challenges the adequacy of funding for leachate
collection and remediation. There is no dispute that there will be leachate from the disposal
cell. SFC objects that Oklahoma does not assert that groundwater 6ontamination will exceed
regulatory limits. SFC Response at 35. However, such an assertion is not necessary to
demonstrate germaneness. The production of contamination by licensed activities and
adequate financial assurance for licensed activities have been held to be germane areas of
concern. Hydro Resources, Inc. (2929 Coors Road, Suite 101, Albuquerque, NM 87120),
LBP-98-9, 47 NRC 261, 281-283. Accordingly, Oklahoma's area of concern whether the

..l
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SDP budget is adequate to fund activities necessary to address collection and remediation of
leachate from the disposal cell is germane to the challenged action.
In regard to item (8), the SDP does not contemplate engineered barriers. See SFC
Response at 33. The alleged area of concern regarding engineered barrier repair and
replacement is not rationally related, and thus not germane, to the challenged action.
Sequoyah Fuels Corporation,LBP-94-39, 40 NRC 314, 316 (1994).
In regard to item (9), emergency planning and training for long-term custodianship
is not a required expense. See SFC Response at 32. Since there is no regulatory basis upon
which to litigate Oklahoma's alleged area of concern, the alleged area of concern is not
germane. Babcock and Wilcox Company, LBP-94-12, 39 NRC 215, 217-218 (1994).
In regard to item (11), licensees are not required to provide financial assurance for
enforcement of institutional controls for restricted decommissioning. Financial assurance
is only required for control and maintenance of the site by the custodian.

10 C.F.R.

§§ 20.1403(b) and 20.1403(3)(2)(iii). Since there is no regulatory basis upon which to
litigate Oklahoma's alleged area of concern, the alleged area of concern is not germane.
Babcock and Wilcox Company, LBP-94-12, 39 NRC 215, 217-218 (1994).
In regard to item (12), the Staff Technical Review will look for adequate funding to
cover all necessary and reasonably anticipated expenses, including that for unanticipated
contingencies 23. The Staff will not approve the SFC plan for decommissioning the SFC site

NRC Draft Regulatory Guide DG-3014 (Proposed Revision I to Regulatory Guide 3.66),
"Standard Format and Content of Financial Assurance Mechanisms Required for Decommissioning
23

!

.
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without an adequate contingency fund. Inadequate funding for the proposed activity has been
held to be an area of concern germane to proposed licensed activity. Hydro Resources, Inc.
(2929 Coors Road, Suite 101, Albuquerque, NM 87120), LBP-98-9, 47 NRC 261, 282
(1998). Accordingly, adequate funding for unanticipated contingencies is an area of concern
germane to the challenged action.
Oklahoma alleges an area of concern in that sufficiency of financial assurance for
long-term control and maintenance depends on the nature and identity of the long-term
custodian, and SFC has identified no custodian. Supplemental Request at 38. There is no
apparent reason that the identity of the custodian should make a difference in the financial
assurance necessary for custodial care, or that the reasonable and necessary expense of
institutional arrangements should vary with the identify of the custodian, and Oklahoma
gives none.

Accordingly, the alleged area of concern lacks the requisite specificity to

determine if Oklahoma has stated an area of concern germane to the challenged action.
Sequoyah Fuels Corporation,LBP-94-39, 40 NRC 314, 316 (1994).
Oklahoma alleges an area of concern in that the design and sufficiency of the disposal
cell is flawed because the SDP fails to address the probability of migration of the Illinois and
Arkansas River into the SFC Site.

Supplemental Request at 39-41.

SFC objects that

migration of the rivers into the SFC site would require them to flow uphill to the SFC Site.

under 10 C.F.R. Parts 30, 40, 70 and 72" (June 1999), provides that the decommissioning cost
estimate should apply a contingency factor of 25% to the sum of all estimated decommissioning
costs to protect against unforeseen decommissioning costs. Id at p. 22.

,
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SFC Response at 36. Migration of rivers can arise from either migration of the river bed or
from erosion by the river into ground underneath the SFC Site. The Staff cannot state at this
stage of its Technical Review whether erosion migration into the SFC Site is a possible
eventuality. It is not possible at this time to state that the alleged area of concern is not
rationally related, and thus not germane, to the challenged action.2 4 Accordingly, Oklahoma
states an of concern germane to the challenged action. Babcock and Wilcox (Pennsylvania
Nuclear Services Operations, Parks Township, Pennsylvania), LBP-94-12,39 NRC 215,217
(1994).
Oklahoma alleges an area of concern in that the design and sufficiency of the disposal
cell is flawed because the disposal cell will inevitably leak and produce leachate, which will
further contaminate groundwater at the SFC Site. Supplemental Request at 39-40. The
production of contamination by the proposed licensed activity has been held to constitute a
germane area of concern. Hydro Resources, Inc. (2929 Coors Road, Suite 101, Albuquerque,
NM 87120), LBP-98-9, 47 NRC 261, 281-282. Accordingly, Oklahoma states an area of
concern germane to the challenged action.

24

SFC objects that Oklahoma provides no evidence that releases would exceed the TEDE

limits within the one thousand year time frame, 10 C.F.R. §§ 20.1401(d) and 20.1403(b), and thus
there is no harm that can be meaningfully litigated. SFC Response at 7-8, 36 and n.2. The rules on
decommissioning for restricted release do require that licensees demonstrate that for 1000 years after
termination, the TEDE be within certain limits, and the Staff Technical Review will evaluate the
SDP for compliance with those requirements. The Staff also will conduct an environmental review
under 10 C.F.R. Part 51 in accordance with NRC's responsibilities under the NEPA. There is no
specific time limit for considering impacts under the NEPA.

.
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-31 Oklahoma alleges an area of concern in that the design of the disposal cell is
inadequate to prevent contamination of groundwater beneath the SFC site, because the SDP
proposes no liner or leachate collection system2 5 and SFC admits that the disposal cell will
create leachate. Supplemental Request at 39-40. SFC is required to use a liner to prevent
migration of wastes out of the impoundment to adjacent groundwater unless SFC can
demonstrate that its plan will prevent migration of hazardous constituents into groundwater
at any further time. 10 C.F.R. Part 40, Appendix, A, Criterion 5A(3). The production of
contamination by the proposed licensed activity has been held to constitute a germane area
of concern. Hydro Resources, Inc. (2929 Coors Road, Suite 101, Albuquerque, NM 87120),
LBP-98-9, 47 NRC 261, 281-282.

Accordingly, Oklahoma states an area of concern

germane to the challenged action.
Finally, Oklahoma alleges an area of concern in that the design and location of the
disposal cell is inadequate to prevent contamination of groundwater beneath the SFC site,
because the disposal cell will be placed directly over already existing groundwater
monitoring wells, providing a super highway for contaminants to reach groundwater at the
SFC Site, and because plugging the wells will not prevent a direct pathway for further
groundwater contamination. Supplemental Request at 40-41. It is not possible to conclude
that a properly plugged well cannot provide a conduit for contamination in the cell to reach
groundwater in the time-frames involved, because of the possibility of degradation of the

25

Leachate collections systems generally consist of a ditch and a liner.
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plug, and the presence of radioactive contaminants such as uranium, thorium and radium, in
the disposal cell. 26 Oklahoma states an area of concern relevant, and thus germane, to the
challenged action. Sequoyah Fuels Corporation,LBP-94-39, 40 NRC 314, 316 (1994).
Il. CONCLUSION
Based upon the foregoing, the Staff concludes that the "State of Oklahoma's
Supplemental Request for Hearing", combined with the State of Oklahoma's "Request for
Hearing", establish that Oklahoma has the requisite standing to participate as a party in a
hearing concerning SFC's Second Revised SDP, and that Oklahoma has stated areas of
concern germane to the challenged action.
Re sp cfully subm itted,

Counsel for NRC Staff
Dated at Rockville, Maryland
this 1St day of October 1999

26

SFC objects that Oklahoma provides no evidence that releases would exceed the TEDE

limits within the one thousand year time frame involved in restricted release, 10 C.F.R.
§§ 20.1401(d) and 20.1403(b), and thus there is no harm that can be meaningfully litigated. SFC
Response at 7-8, 35-36 and n.2. The rules on decommissioning for restricted release do require that
licensees demonstrate that for 1000 years after termination, the TEDE be within certain limits, and
the Staff Technical Review will evaluate the SDP for compliance with those requirements. The Staff
will also conduct an environmental review under 10 C.F.R. Part 51 in accordance with NRC's
responsibilities under the NEPA. There is no specific time limit for considering impacts under the
NEPA.
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