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INTERVENORS MARILYN MORRIS AND GRACE SAM'S RESPONSE TO HRI'S
MOTION TO PLACE HEARING IN ABEYANCE, PROPOSED SCHEDULE FOR

PHASE II, AND MOTION TO REVOKE HRI'S LICENSE FOR SECTION 17,
CROWNPOINT, AND UNIT 1.

INTRODUCTION

Intervenors, Marilyn Morris and Grace Sam ("Intervenors"), through counsel,

respectfully submit this Response To Hydro Resources, Inc's ("HRI's") Motion To Place

Hearing In Abeyance, Proposed Schedule For Phase II, And Motion To Revoke HRI'S License

For Section 17, Crownpoint, and Unit 1, pursuant to the Presiding Officer's Partial Initial

Decision Concluding Phase I. LBP-99-30 (August 20, 1999) (hereinafter "Phase I Decision").

This brief addresses the following issues: 1) HRI's Motion to place the remaining issues in this

proceeding concerning matters relating to its planned operations at Section 17, Crownpoint, and

Unit 1, in abeyance, 2) Intervenors' proposed schedule for Phase II of this proceeding, and 3)
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Intervenors' Motion To Revoke HRI's License For Section 17, Crownpoint, and Unit 1.

FACTUAL AND PROCEDURAL BACKGROUND

In 1988, HRI applied to the Nuclear Regulatory Commission ("NRC") for a source and

byproduct materials license to build and operate an in situ leach ("ISL") uranium mine and

uranium mill on Section 8 in Church Rock, New Mexico. Application for Materials License,

Hearing Record ACN 8805200339 (April 13, 1998). HRI later amended the application to

include processing in Crownpoint, and mining at Church Rock Section 17, Unit 1, and

Crownpoint. LBP-99-30 at note 3. On June 4, 1998, HRI filed a request to bifurcate the

proceeding geographically so that only issues related to Section 8 could be heard, arguing that it

had made no final decision to mine the remaining areas. HRI's Request For Partial Clarification

Or Reconsideration Of Presiding Officer's Memorandum And Order Of May 13, 1998; Request

for Bifurcation of the Proceeding at 13, 16 (June 4, 1998). Intervenors Marilyn Morris and Grace

Sam have consistently opposed bifurcation and now oppose HRI's Motion To Place Hearing In

Abeyance'. The Presiding Officer granted HRI's bifurcation motion in a Memorandum and

Order (Scheduling and Partial Grant of Motion for Bifurcation) (Sept. 22, 1998) (hereinafter

"September 22 Order") and placed the hearing on issues regarding Section 17, Crownpoint, and

Unit 1, in suspense until such time as HRI determined it would proceed with uranium recovery

operations at those sites. Id. at 2-3. Pursuant to the September 22 Order, the hearing has only

addressed issues relevant to Section 8.

Scheduling Conference Brief Of Marilyn Morris And Grace Sam (Sept. 2, 1998); Marilyn Morris's And

Grace Sam's Response To Briefs Filed By HRI And NRC Staff (Sept. 9, 1998); Joint Motion For Reconsideration
By ENDAUM, SRIC, Marilyn Morris And Grace Sam Of Memorandum And Order (Scheduling And Partial Grant

Of Motion For Bifurcation) Of September 22, 1998 (Sept. 30, 1998).
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Pursuant to the Presiding Officer's Phase I Decision, HRI was to file its proposed

schedule for Phase II by September 14, 1999. Phase I Decision at 77. Instead, HRI filed its

Motion To Place Hearing In Abeyance (hereinafter "Abeyance Motion") which requests the

Presiding Officer to place the remainder of this proceeding in abeyance until such time as HRI

decides to go forward with operations at Section 17, Unit 1, and Crownpoint. Abeyance Motion

at 2.

ARGUMENT

I. PLACING THE HEARING IN ABEYANCE WOULD BE INEFFICIENT,
UNREASONABLE, AND CONTRARY TO LAW.

Intervenors Marilyn Morris and Grace Sam strenuously oppose HRI's Motion To Place

Hearing In Abeyance. Ms. Morris and Ms. Sam oppose HRI's motion for three reasons. First,

placing the hearing in abeyance is an impermissible segmentation of the project in violation of

the National Environmental Policy Act ("NEPA"). Second, placing the hearing in abeyance is

arbitrary and capricious and a violation of the Administrative Procedure Act. Third, placing the

hearing in abeyance would effectively deny Intervenors the opportunity to be heard, in violation

of the Fifth Amendment to the United States Constitution.

A. Delaying The Proceedings Violates The NRC's Own Regulations Implementing
NEPA And Thereby Represents An Impermissible Segmentation Of The
Crownpoint Uranium Project Under The National Environmental Policy Act.

On June 4, 1998, HRI requested that the Presiding Officer bifurcate this proceeding,

arguing that it had no immediate plans to proceed with uranium recovery operations at Section

17, Unit 1, or Crownpoint and therefore, only those parts of their materials license covering

uranium recovery activities at Section 8, should be considered initially. HRI's Request for



Partial Clarification Or Reconsideration Of Presiding Officer's Memorandum And Order Of May

13, 1998; And Request For Bifurcation Of The Proceeding at 13 (June 4, 1998). HRI again

requested that the proceedings be bifurcated on September 2, 1998. HRI's Brief On Suggested

Scheduling Submitted Pursuant To The Presiding Officer's July 30, 1998 Memorandum And

Order at 2-3 (Sept. 2, 1998). On September 22, 1998, the Presiding Officer granted HRI's

request to bifurcate the proceedings. September 22 Order at 2.

Intervenors have opposed bifurcation throughout these proceedings and those arguments

are incorporated by reference herein. Scheduling Conference Brief Of Marilyn Morris And Grace

Sam (Sept. 2, 1998); Marilyn Morris's And Grace Sam's Response To Briefs Filed By HRI And

NRC Staff (Sept. 9, 1998). Joint Motion For Reconsideration By ENDAUM, SRIC, Marilyn

Morris And Grace Sam Of Memorandum And Order (Scheduling And Partial Grant Of Motion

For Bifurcation) Of September 22, 1998 (Sept. 30, 1998). Intervenors now renew their

opposition to bifurcation of the proceedings as presently manifested in HRI's Motion To Place

Hearing In Abeyance. Specifically, Intervenors oppose placing the proceedings in abeyance

because doing so would violate the NRC's own regulations implementing NEPA and thereby

represents a violation of the National Environmental Policy Act prohibition on segmentation.

1. Placing The Hearing In Abeyance Would Violate The NRC's Regulations
Implementing NEPA

Bifurcating the proceedings violated the NRC's own regulations implementing NEPA

and thereby NEPA itself, and placing the hearing in abeyance will continue to do so. Section

51.104 of the NEPA implementing regulations provides that "[i]n any proceeding in which (i) a

hearing is held on the proposed action, (ii) a final environmental impact statement has been
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prepared in connection with the proposed action, and (iii) matters within the scope of NEPA and

this subpart are at issue ... [i]n the proceeding the presiding officer will decide those matters in

controversy among the parties within the scope of NEPA and this subpart." 10 C.F.R.

§51.104(a)(3), emphasis added. This requirement is clearly applicable.

First, the present hearing is being held on the proposed action - HRI's materials license

for Church Rock Sections 8 and 17, Crownpoint, and Unit 1. Second, a final environmental

impact statement has been prepared in connection with the proposed action2, and matters within

the scope of NEPA and its implementing regulations are at issue3 . Therefore, the Presiding

Officer is required by the regulations to consider all matters in controversy within the scope of

NEPA and 10 C.F.R. Part 51, Subpart A. To date, however, the Presiding Officer has refused to

consider all the issues within the scope of NEPA and NRC's regulations implementing NEPA,

placed in controversy by the parties, ruling that only NEPA issues concerning Church Rock

Section 8 will be decided. September 22 Order at 2. The NEPA issues concerning Church Rock

Section 8 are only one quarter of the NEPA and implementing regulation matters in controversy

between the parties. Therefore, until the Presiding Officer decides all the matters in controversy

between the parties within the scope of NEPA and its NRC implementing regulations, HRI's

Aeyance Motion must be denied.

2 NUREG 1508.

3 There have been numerous NEPA issues in controversy between the parties, which continue to be in
controversy. See eg. Scheduling Conference Brief Of Marilyn Morris And Grace Sam (Sept. 2, 1998); Marilyn
Morris's And Grace Sam's Response To Briefs Filed By HRI And NRC Staff (Sept. 9, 1998); Joint Motion For
Reconsideration By ENDAUM, SRIC, Marilyn Morris And Grace Sam Of Memorandum And Order (Scheduling
And Partial Grant Of Motion For Bifurcation) Of September 22, 1998 (Sept. 30, 1998); Final Written Presentation
Of Grace Sam And Marilyn Morris (Feb. 19, 1999).



2. Placing The Proceedings In Abeyance Violates NEPA's Prohibition On
Segmentation.

Because the Presiding Officer has violated the NRC's regulations implementing NEPA

by bifurcating the proceedings and will do so again if the proceedings are placed in abeyance, he

has also violated NEPA's prohibition on segmentation. The NRC's regulations implementing.

NEPA clearly contemplate that those regulations are part and parcel of the NEPA process

requiring that the agency take a "hard look" at the environmental consequences of a proposed

action. For example, §51.101 provides that "[u]nfil a record of decision is issued in connection

with a proposed licensing or regulatory action for which an environmental impact statement is

required under §51.20 .... no action concerning the proposal may be taken by the Commission

which would (i) have an adverse environmental effect, or (ii) limit the choice of reasonable

alternatives. 10 C.F.R. §51.101(a)(1)(i), (ii). Section 51.102 provides that [a] Commission

decision on any action for which a final environmental impact statement has been prepared shall

be accompanied by or include a concise public record of decision." 10 C.F.R. §51.102(a).

Finally, as mentioned above, §51.104 provides that "[i]n the proceeding the presiding officer will

decide those matters in controversy among the parties within the scope of NEPA and this

subpart." 10 C.F.R. §51.104(a)(3). Taken together, these provisions clearly show that the

implementing regulations, and therefore any hearing where a party has brought NEPA issues into

controversy, are part and parcel of the decision making process required by NEPA.

Placing this proceeding in abeyance would violate NEPA because the Presiding Officer

would not decide those matters put in controversy by the parties within the scope of NEPA or

Subpart A in this proceeding. Failure to consider all the NEPA issues placed in controversy by
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the parties in this proceeding amounts to segmentation of the Crownpoint Uranium Project

("CUP") and thereby avoids comprehensive environmental review of the entire project. Under

NEPA, "[s]egmentation is to be avoided in order to 'insure that interrelated projects[,] the overall

effect of which is environmentally significant, not be fractionalized into smaller, less significant

actions." Town of Huntington v. Marsh, 859 F.2d 1134, 1142 (2nd Cir. 1988) citing Taxpayers

Watchdog, Inc. v. Stanley, 819 F.2d 294, 298 (D.C. Cir. 1987). In Huntington, the court ruled

that the Army Corps of Engineers could not consider types, quantities and cumulative effects of

dredged waste disposal at a Long Island Sound site on a case-by-case basis. The cumulative

effects of the entire disposal project had to be considered together.

The United States Supreme Court has also ruled that "when several proposals for ....

actions that will have a cumulative or synergistic environmental impact upon a region are

pending concurrently before an agency, their environmental consequences must be considered

together." Kteppe v. Sierra Club, 427 U.S. 390, 410 (1976). In that case, while denying the

Sierra Club's prayer for relief, the Court did agree with the Sierra Club's premise that

environmental impacts must be considered comprehensively. Id_. at 410.

In this case, all environmental impacts of the CUP must be reviewed together. It is HRI's

own amended application and Consolidated Operations Plan ("COP") which treat the so-called

"phases" of HRI's project as a single project, the "Crownpoint Uranium Project". In accordance

with this characterization of the project, the Safety Evaluation Report ("SER") and the materials

license also treat all four mine sites as a single project. The Final Environmental Impact

Statement (FEIS) evaluates the environmental impact of these phases as a single project.

NUREG-1508, February, 1997, generally and at 2-1, 4-120 - 4-127. Segmentation of
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environmental concerns for this proceeding will violate NEPA and defeat the purpose of creating

a comprehensive impact statement for the CUP.

Although past Board proceedings have been segmented, the segmentation has occurred

only by issue, not by geographical site as HRI proposes; the Board has never segmented its

consideration of the environmental impacts of a project. For example, in Long Island Lighting

Company (Shoreham Nuclear Power Station Unit 1), LBP-83-30, 17 N.R.C. 1132, 1136 (1983),

the Board explained that different issues "can be grouped into separate segments of an

evidentiary hearing ... for purposes of being able to issue separate partial initial decisions, each of

which decide a major segment of the case." Such segmentation promotes the efficient

management of issues in a lengthy case. Long Island Lighting Company, LBP-83-30, 17 N.R.C.

1132, 1136 (1983). Likewise, in Pennsylvania Power and Light, the Board divided the

proceeding into parts so as to evaluate NEPA-related environmental concerns first and health and

safety issues second. Pennsylvania Power and Light Company and Allegheny Electric

Cooperative, Incorporated (Susquehanna Steam Electric Station, Units 1 and 2), LBP-80-18, 11

N.R.C. 906, 908 (1980). Neither of these cases permitted the segmented consideration of

environmental concerns in the manner which HRI now proposes, because doing so would have

violated NEPA.

Placing the remainder of this proceeding in abeyance as HRI requests would cause the

NEPA related environmental concerns to be divided and discussed separately by geographical

site rather than comprehensively. For example, issues regarding inadequacies in the EIS as to

transportation risks would be heard piecemeal. Transportation risks relating to Church Rock

Section 17, Crownpoint, and Unit 1, might not be heard for years, possibly after the operations at
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Church Rock Section 8 have already ceased. The environmental consequences of that phase of

the operations would no longer be within the scope of the hearing, so any adverse environmental

effects that might occur could no longer be considered comprehensively with any potential

adverse effects at the remaining CUP sites. This violates NEPA.

B. Placing The Hearing In Abeyance Is Arbitrary And Capricious In Violation Of
The Administrative Procedures Act.

Placing the proceedings in abeyance violates § 10(e) of the Administrative Procedure Act

("APA"). Section 10(e) of the APA provides that "[t]he reviewing court shall ... hold unlawful

and set aside agency action, findings, and conclusions, found to be ... arbitrary, capricious, an

abuse of discretion, or otherwise not in accordance with law." 5 U.S.C.A. §706(2)(A). At least

one court has interpreted this provision to include instances where an administrative agency

deviates significantly from its established policy on a matter without reasonable explanation.

Citizens Awareness Network, Inc. v. NRC, 59 F.3d 284 (1st Cir. 1995)

1. Placing The Proceedings In Abeyance Deviates From Established NRC Policy.

In Citizens Awareness Network, Inc. v. NRC, the court interpreted the meaning of

§706(2)(A) when it held that the NRC's decision to allow a licensee to conduct decommissioning

activities at its nuclear power plant without first granting an environmental group's request for a

formal hearing on the process was arbitrary and capricious. Citizens Awareness Network, Inc. v.

NRC, at 293. In that case, the petitioner argued that NRC's sudden and unexplained reversal of

established Commission decommissioning procedure, embodied at 10 C.F.R. §50.59 and

followed by NRC for the previous five years, was arbitrary and capricious. Id. at 291. The court

agreed, reasoning that "moreover, when an administrative agency departs significantly from its
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own precedent, 'it must confront the issue squarely and explain why the departure is

reasonable."' Id. at 290, quoting Davila-Bardales v. INS, 27 F.3d 1, 5 (1st Cir. 1994).

Here, the Presiding Officer departed significantly from established NRC procedure in the

September 22 Order and will do so again if he places the proceedings in abeyance. Intervenors

have previously noted that past Board proceedings have been segmented by issue to promote the

efficient management of issues in a lengthy case. Scheduling Conference Brief Of Marilyn

Morris And Grace Sam (Sept. 2, 1998) at 5 citing Long Island Lighting Co., 17 N.R.C. at 1136;

Pennsylvania Power and Light, 11 N.RC. at 908. Segmenting by issue is therefore an established

Board practice. However, the Board has heretofore never segmented any proceeding by

geographic region. Scheduling Brief Conference Brief Of Marilyn Morris And Grace Sam at 5.

Hence, in segmenting these proceedings by geographic region, the Presiding Officer has departed

from established N.R.C. policy.

Even if one interprets Citizens Awareness Network to mean that the N.R.C. must depart

from written policies, bifurcation and placing the hearing in abeyance still depart from

established N.R.C. policy. Section 51.104 of the N.R.C.'s implementing regulations provide that

a presiding officer must decide all issues in a proceeding, put in controversy by the parties, that

are within NEPA and the implementing regulations' scope. 10 C.F.R. §51.104(a)(3). In this

case, the Presiding Officer has not decided all the NEPA issues put in controversy by the parties,

but only those NEPA issues covering Section 8. September 22 Order at 2. Placing the

proceedings in abeyance will only make this break from established policy greater.
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2. The Departure From Established NRC Policy Represented By Placing The
Hearing In Abeyance Is Significant.

The court in Citizens Awareness Network prohibited any departure from established

agency policy that is significant. Citizens Awareness Network v. NRC at 290. Placing the

hearing in abeyance is such a significant departure. And while HRI may argue that there is little

difference between the type of segmenting that the Board has indulged in in the past, and the type

of segmenting contemplated in the September 22 Order and HRI's present Abeyance Motion, the

difference is significant and real.

First, segmenting a Board proceeding by issue promotes efficient management of issues

in a lengthy case. Long Island Lighting Company (Shoreham Nuclear Power Station Unit 1),

LBP-83-30, 17 N.R.C. 1132, 1136 (1983). Segmenting a Board Proceeding by geographic

regions accomplishes the opposite. By allowing the proceeding to be segmented by geographic

region, the Presiding Officer opened the door to proceedings that could last for years. Indeed,

placing the hearing in abeyance would fling that door wide, allowing this proceeding to stretch

well into the next millennium, being revived each time HRI determined it is time to begin

operations at a new site. Clearly, an efficient disposition of this proceeding would dictate that all

issues for all geographic areas be decided as expeditiously as possible.

Second, allowing the proceedings to be placed in abeyance would effectively wrest

control of the proceedings from the Presiding Officer and place it firmly in the hands of the

licensee4 . When a proceeding is segmented by issue, the Presiding Officer retains the authority

4 Placing the hearing in abeyance would also violate the provisions of §2.1209 and §2.1209(a) of Subpart
L. Section 2.1209 provides that "[a] presiding officer has the duty to conduct a fair and impartial hearing according
to law, to take appropriate action to avoid delay." 10 C.F.R. Part 2, Subpart L, §2.1209. Clearly, allowing the
proceedings to be placed in abeyance would not avoid, but rather invite, delay. Section 2.1209(a) provides that
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to decide when and how the issues will be addressed. When the proceeding is segmented by

geographic region and a significant part is placed in abeyance, the Presiding Officer relinquishes

that authority - the remainder of the proceeding will only be heard when HRI decides to conduct

uranium recovery activities at Section 17, Crownpoint, and Unit 1. The differences between

segmenting by issue and segmenting by geographic region and placing the hearing in abeyance

are clear and significant.

3. The Presiding Officer Has Not Offered Any Explanation For This Significant
Departure From Established NRC Policy.

Finally, the court in Citizens Awareness Network required that an agency must offer a

reasonable explanation for any significant departure from established procedure. Citizens

Awareness Network v. NRC at 290. Here the Presiding Officer has never offered any

explanation for his significant departure from established Board procedure. In the September 22

Memorandum and Order, the Presiding Officer justified bifurcating the proceeding only by

saying that "[t]he absence of rigid scheduling criteria established by statute or regulation

suggests that adjudicatory boards are to decide for themselves under all the circumstances when

hearings should be held on specific issues" and explaining that Intervenors were prohibited on

the ground of ripeness from making detailed challenges to parts of the project that have been

scheduled many years into the future and that may not be completed at all. September 22 Order

at 2. While perhaps offering some justification for his decision to bifurcate the proceedings,

these rationale offer no explanation as to why this proceeding should have been bifurcated in the

'It]he presiding officer has ... the power to ... [r]egulate the course of the hearing and the conduct of the participants.
Id. at §2.1209(a). Placing the hearing in abeyance will have the effect of vesting the power to regulate the course of
the hearing with HRI, because, by HRI's own admission, the hearing would not be revived until such time as HRI
"wish[es] to go forward with operations at Section 17, Crownpoint, and/or Unit 1." Abeyance Motion at at 2.
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first place or for placing the proceedings in abeyance now, contrary to Board procedure. Because

placing the proceedings in abeyance will be arbitrary and capricious, and therefore violative of

the APA, HRI's Abeyance Motion must be denied.

C. Placing The Hearing In Abeyance Would Deprive Intervenors Of Due Process
Pursuant To The Fifth Amendment To The United States Constitution.

In its Motion To Place Hearing In Abeyance, HRI asserts that "[p]lacing the proceeding

in abeyance will neither deny Intervenors a meaningful opportunity to be heard with respect to

their concerns relating to Section 17, Crownpoint and Unit 1, nor result in any endangerment to

public health and safety." Abeyance Motion at2. The assertion that delaying the proceedings

will not deny Intervenors a meaningful opportunity to be heard is patently false. On the contrary,

a delay in the proceedings, especially a delay of several years, as is contemplated by HRI5 , would

effectively deny Ms. Morris and Ms. Sam the opportunity to be heard under the Fifth

Amendment to the United States Constitution.

The United States Supreme Court has said that the "right to be heard before being

condemned to suffer grievous loss of any kind ... is a principle basic to our society. Matthews v.

Eldridge, 424 U.S. 319, 333 (1976) citing Joint-Anti Fascist Comm. v. McGrath, 341 U.S. 123,

168 (1951). Moreover, the Court said that "[t]he fundamental requirement of due process is the

opportunity to be heard 'at a meaningful time and in a meaningful manner"'. Id. quoting

Armstrong v. Manzo, 380 U.S. 545 (1965).

Procedural due process imposes constraints on governmental decisions which deprive

5 HRI's Request For Partial Clarification Or Reconsideration Of Presiding Officer's Memorandum And

Order Of May 13, 1998; And Request For Bifurcation Of The Proceeding at 13 (June 4, 1998).
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individuals of liberty or property interests as delineated under the Due Process Clauses of the

Fifth or Fourteenth Amendment6 . Id. at 332. Therefore, it must first be determined that the

individual has a liberty or property interest, within the meaning of the Fifth or Fourteenth

Amendment, at risk of deprivation. Then, under Mathews, a balancing test must be administered.

Id. at 335. The balancing test requires consideration of three factors - the importance of the

private interest that will affected by the official action, the risk of erroneous deprivation under

the current procedures and the probable value, if any, of additional or different procedural

safeguards, and the Government's interest. Id. Under the Mathews test, it is apparent that

placing the hearing in abeyance would violate the Intervenors' due process rights.

1. Intervenors Will Be Deprived Of Liberty And Property Interests.

In order for a liberty or property interest to be considered to be within the meaning of the

Fifth or Fourteenth amendment, that interest must have been previously recognized by state or

federal law or must work a change of the individual's status as recognized to that point by the

state's laws. Paul v. Davis, 424 U.S. 693, 712 (1976). Therefore, Intervenors' liberty and

property interest must have their genesis in established state or federal law. They do.

In the present instance, Intervenors' liberty and property interests are as follows.

Intervenors take water from the municipal water supply in Crownpoint, they use the land around

the Church Rock sites for recreational and spiritual purposes, and they eat the meat of cattle that

graze on and near the Church Rock sites 7. Letter from Grace Sam and Marilyn Morris to

6 This discussion is, of course, limited to the Fifth Amendment, as no action by a State is contemplated.

7 Intervenors also have a property interest in the cattle. If the cattle become exposed to radioactive
materials due to an excursion of those materials in to the cattle's water or food supply or by cattle wandering into
areas contaminated by radiation, Intervenors will be effectively deprived of the value of the cattle.
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Secretary of the U.S. Nuclear Regulatory Commission at 1 (Dec. 14, 1994) (December 14

Letter), attached as "Exhibit A". Those interests are protected by specific provisions in the

United States Constitution and in case law issued by the Supreme Court as discussed infra.

First, Intervenors' cattle is personal "property" in the most basic sense of the word, and

therefore protected by the Fifth Amendment to the Constitution. See eg. U.S. v. Chavez, 290

U.S. 357 (1933). Second, Intervenors have a liberty interest in keeping their persons free from

intrusion by harmful radiation. The right to be free from bodily intrusion is well recognized.

Ingraham v. Wright, 430 U.S. 651, 673 (1977). The proposed uranium recovery operations pose

a risk of not only contaminating Intervenors' property with radioactive particles, but also risk

intrusion of radioactive particles on the Intervenors' persons via contamination of Intervenors'

water supply and airborne exposure. Indeed, the Presiding Officer has recognized the risks to

these individuals' interests and deemed them sufficient to warrant standing as Intervenors.

Memorandum and Order (Ruling on Petitions and Areas of Concern; Granting Request for

Hearing; Scheduling), LBP-98-9 at 25 (May 13, 1998).

2. Intervenors' Liberty And Property Interests Are Great, And The Risk Of
Erroneous Deprivation Outweighs Any Governmental Interest.

Once a constitutionally protected liberty or property interest is implicated, one must next

engage in the Mathews balancing test. Mathews v. Eldridge, 424 U.S. at 335. Therefore, the

importance of the Intervenors' interests that will be affected must first be considered. Id.

a. The Weight Of Intervenors' Liberty And Property Interests Is Great.

The Intervenors' liberty and property interests are great in these proceedings. The

Intervenors' cattle represent their subsistence. December 14 Letter at 1. The Intervenors'
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interest in keeping their persons free from intrusion by potentially deadly water or air borne

radioactive particles is most obviously great.

b. The Risk Of Erroneously Depriving Intervenors Of Their Liberty Or Property
Interests Are Great, As Is The Value Of Alternative Procedures.

The proposed procedure, placing the hearing in abeyance, poses a grave risk of

erroneously depriving intervenors of their protected liberty and property interests. These risks

are twofold. First, a lengthy delay could well deprive Intervenors legal counsel and thereby

abrogate their opportunity to be heard. Second, the proposed abeyance has no notice provisions

for commencement of future operations by HRI, and thus risk depriving Intervenors of their

liberty and property interests without having the opportunity to be heard.

Both Ms. Morris and Ms. Sam have incomes which can most charitably be described as

modest. Because of their poverty, Ms. Morris and Ms. Sam's only resource for legal

representation is through legal services, in this case, DNA-People's Legal Services, Inc.

("DNA"). However, based on recent history, in several years, DNA may not have sufficient

resources, either financial or human, to represent Ms. Morris and Ms. Sam. In 1996, the Legal

Services Corporation's ("LSC's") funding was drastically cut and now sits at 1980 levels.

Annual LSC Appropriations 1980-1999, LSC website, http://ltsi.net/lsc/sfb99app.html. A copy

of those figures are attached hereto as "Exhibit B". DNA, while faring better than most legal

services organizations, has faced similar cuts. DNA total funding, 1985-1998. A copy of those

figures are attached hereto as "Exhibit C". Cuts in funding, of course, mean cuts in staff and

other resources. And while funding levels have gradually risen since 1996, further funding cuts

remain a very real threat. LSC Press Release ( July 22, 1999) LSC website,
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http://ltsi.net/lsc/appcut.html. A copy of that press release is attached as "Exhibit D". Any

delay, therefore, runs the risk of having Ms. Morris and Ms. Sam's access to legal representation

cut off, along with their opportunity to be heard. Conversely, allowing the proceedings to move

forward at a time when legal representation for Ms. Morris and Ms. Sam is assured, ensures their

opportunity to be heard.

Additionally, the proposed procedures have no provisions for notice before HRI

commence uranium recovery operations at Section 17, Crownpoint, and Unit 1. Abeyance

Motion at 2, fn.4. Essentially, under the proposed procedures, the only assurance that

Intervenors will have the opportunity to be heard is HRI's promise that it will provide notice and

opportunity to be heard thirty days before beginning uranium recovery operations at Section 17,

Crownpoint, and Unit 1. Id. With all due respect to the licensee, this promise is simply not

sufficient guarantee that Intervenors will have the opportunity to be heard on the remaining

issues in this proceeding. HRI has absolutely no incentive to provide such notice and Intervenors

are loathe to rely on its good will8

On the other hand, the value of additional or substitute procedures is great. If Phase II of

the proceedings are heard immediately, then Intervenors' opportunity to be heard is substantially

assured. The Intervenors currently have counsel and their counsel's position is funded through

the next year. Intervenors will be guaranteed legal representation, then, for at least the next year.

Also, because no uranium recovery operations will be permitted to begin until Phase II is

8 In fact, HRI has all the incentive not to provide~notice. Defending the remainder of its license has no

doubt proven costly and inconvenient to HRI up until now, and there is no reason to believe it will be any different
in the remainder of this proceeding. If HRI is given the opportunity to utilize the rest of its license without incident,
it is highly likely it will take advantage of that opportunity.
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completed then the risk that Intervenors' will be deprived of their stated property and liberty

interests, without receiving the opportunity to be heard, evaporates, if Phase II begins

immediately.

c. The Government's Interest Is Slight.

Just as the Intervenors' interests are great, the government's interests in this proceeding

are slight. In Mathews, the Court noted that some of the factors that represent governmental

interests include: the financial cost to the government of additional or substitute procedures and

the government's interest in conserving scarce fiscal and administrative resources. Mathews v.

Eldridge, 424 U.S. at 347-348. Here, the governmental interests in keeping financial and

administrative costs low is slight in comparison to Intervenors' interests. The proposed

procedures may well reduce the financial and administrative costs of the proceeding9 . However,

compared to the risk of death or illness from exposure to radiation faced by Intervenors, the risk

that is posed by going on with Phase II now, as opposed to later, is small. Because Intervenors'

liberty and property interests are great, the risk of erroneous deprivation of those interests under

the proposed procedures and the value of substitute procedures is great, and the governmental

interest in the proposed procedure is slight, placing the proceedings in abeyance would deprive

Intervenors of their opportunity to be heard as guaranteed by the Fifth Amendment to the

Constitution.

9 The financial and administrative costs would only be reduced if HRI provided no notice and opportunity

to be heard to Intervenors. In that case, of course, there would be no further proceedings and therefore no costs to
the government. On the other hand, if HRI does provide Intervenors with notice and the opportunity to be heard,
the proposed procedure may well increase costs. If the proceedings are re-instituted several years in the future the
costs of conducting the hearing could be much higher due to inflation. In that case, it is more economically efficient
to conduct the remainder of the proceedings now.
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II. MARILYN MORRIS'S AND GRACE SAM'S PROPOSED SCHEDULE
FOR SECTION 17, UNIT 1, AND CROWNPOINT.

Pursuant to the Presiding Officer's Partial Initial Decision, LBP-99-30 (August 20, 1999).

Intervenors Marilyn Morris and Grace Sam hereby submit their proposed briefing schedule for

Phase II of this proceeding.

Area of Concern Intervenors' Filing Date

Performance Based Licensing January 14, 2000

Environmental Justice February 14, 2000

Waste Disposal March 14, 2000

NEPA Issues April 14, 2000

Groundwater Protection May 14, 2000

This proposed schedule is tentative and Intervenors Marilyn Morris and Grace Sam are

willing to modify this schedule to accomadate Intervenors ENDAUM and SRIC's schedule.

Furthermore, in any event, Intervenors Morris and Sam respectfully request that no written

presentations are required before January 14, 2000. Intervenors make this request in light of

DNA's poor electronic infrastructure that may not be Y2K compliant. A deadline of January 14,

2000 would allow DNA a reasonable amount of time to assure that its computers are functional.

III. IF THE HEARING IS PLACED IN ABEYANCE, HRI'S LICENSE FOR
SECTION 17, UNIT 1, AND CROWNPOINT MUST BE REVOKED

If HRI's Motion To Place Hearing In Abeyance is granted, Intervenors' opportunity to

challenge the entire license vanishes. HRI's materials license does not require notice and hearing

before it begins uranium recovery activities on the Church Rock Section 17, Unit 1, or
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Crownpoint sites. Abeyance Motion At 2, fn. 4. The NRC Staff also concedes that further

notice is not required after it is satisfied that HRI has met the performance based license required

before HRI moves its operations to those sites. NRC Staff Responses To Requests For Hearing

at 46, fn. 43 (March 5, 1999). Thus, the current'proceeding becomes the Intervenors' final

opportunity to present their concerns about the materials license. If HRI's abeyance motion is

granted, justice demands that the remaining portions of HRI's license be revoked.

HRI may argue that dismissing the proceedings without prejudice will sufficiently allay

Intervenors' fears. However, this argument is meritless. Dismissing the proceedings without

prejudice is tantamount to placing the hearing in abeyance, since HRI will need only brush the

dust off its FEIS and COP and reapply for a license covering Section 17, Crownpoint, and Unit

1. Intervenors' opportunity to be heard will suffer just as much under such a regime as it would

if the hearing were placed in abeyance. HRI appears willing to mine all the sites covered in its

materials license. It must therefore be willing to defend all those sites.

CONCLUSION

For all the foregoing reasons, Intervenors Marilyn Morris and Grace Sam respectfully

request that the Presiding Officer deny HRI's Motion to Place Hearing In Abeyance and fix a

final schedule for considering the remainder of HRI's materials license, or, in the alternative,

revoke HRI's license for Section 17, Unit 1, and Crownpoint.

Respectfully submitted, this 27th day of September, 1999.

Attorney for Marilyn Morris and
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Grace Sam
DNA-People's Legal Services, Inc.
PO Box 116
Crownpoint, New Mexico 87313
(505) 786-5277
Fax: (505) 786-7275
Email: hn 1413 @handsnet.org
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December 14, 1994

Secretary
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555
Attention: Docketing and Service Branch

Re: Docket No. 40-8968
Hydro Resources, Inc.

Dear Secretary:

As persons whose interest would be affected by the approval of licenses and leases to
construct and operate the Crownpoint Uranium Solution Mining Project ("Project"), we hereby
request that a public hearing be held to review the Draft Environmental Impact Statement
("DEIS"). We further request that the period for public comment be extended for good cause
as provided for in 10 CFR 2.711 (a).

Request for Public Hearing

We are residents of Pinedale, New Mexico and are very concerned that the residents of
our community have the opportunity to participate in any decision to allow uranium mining
again at Church Rock and at Crownpoint. We own a house within the Pinedale chapter on an
allotment owned by Grace Sam. Marilyn Sam is presently building a house on land given to
her by her mother, Grace. We live roughly five miles from the Church Rock site. adjacent to
the route proposed to transport nuclear materials. In addition, we have various family
members who live in the area of the proposed Project including Grace's brother and sister
and their families including their spouses. ten children, and 15 grandchildren; two of Grace's
other children, Samuel and Lupie. and their families including spouses and five children; and
Grace's grandmother's family. The mer-bers of our family who are children either attend
local schools or will in the near future. Ve frequently travel on the roads that would be used
to transport source and byproduct materials for the proposed Project. We use the area around
the proposed Project for recreational and spiritual purposes. We obtain water for drinking and
domestic use from the Crownpoint chapter water supply. We periodically eat meat from
animals that graze on and around the Church Rock site.

Under the Atomic Energy Act, 42 U.S.C.A. 2239(a), we are entitled to request a
hearing prior to the granting of a license for the Project. If the Project is approved as
provided for in the DEIS, our interests will be adversely affected in various ways:

The Project's mining and processing operations threaten the domestic water supply,
which we use. The applicant, Hydro Resources, Inc. ("HRI") has not demonstrated
that it can or will restore the mined aquifer to pre-mining condition.

Exii



Nuclear Regulatory Com- ron
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December 14, 1994
Page 2

The Project's transportation of contaminated materials by truck over long distances
threatens the safety of people living, working, and traveling in the area, including us.

Disposal of waste water and materials from the Project will threaten the local water
supply and the safety of people living and using land near the Project site. This threat
was amply demonstrated by the disastrous tailings spill in 1979.

The Project proposal does not address how existing contamination of the area on and
around the Church Rock site will be cleaned up. Approval of the Project as proposed
would further delay remedial cleanup measures.

* Accidents during mining and processing of the uranium would pose a threat to people
present in the area around the Project site. People and animals using would risk
radiation contamination and subsequent illness that would extend to those in the area
who come in contact with them.

Approval of the Project would further complicate the jurisdictional dispute between the
Navajo Nation, the State of New Mexico, and the federal government. As members of
the Navajo Nation, we have an interest in the recognition of the Nation's jurisdiction
of the Project site.

To summarize, our areas of concern in the licensing of the Project are the integrity of
the local water supply, transportation safety, the disposal of waste water and materials,
progress in cleaning up existing contamination of the Project site, the safety of mining and
production operations, the radiation effect on people and animals using the area, and the effect
on the jurisdictional dispute existing over the Project area.

This request is being filed within 30 days from November 14. 1994, the date of
publication of the docket in the Federal Register and is thus considered timely under 10 CFR
2.1205.

Request for Extension of Comment Period

10 CFR 2.711 allows for the extension of time for "good cause." I believe that such
good cause exists in this instance. First. although the Notice of Availability of Draft
Environmental Impact Statement was published in the Federal Register on November 14,
1994, the DEIS was not easily available in New Mexico until sometime later. Second, the
DEIS has not been widely distributed in the affected communities near the Project site.
Third, the comment peri-J is coming at a time of presidential transition for the Navajo Nation
government that may hinder its ability to comment on behalf of its citizens. Fourth, the



. Nuclear Regulatory Comrvn
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Page 3

comment period extends over the Christmas holidays when many people who may wish to
comment are unavailable to do so. Finally, the DEIS is a long and complicated document,
prepared by agencies and a company with tremendous knowledge and resources. The
majority of the people most affected by the Project, on the other hand, have scarce economic
resources, receive relatively little education, and, for many, speak English only with difficulty.
Obtaining meaningful participation from those most affected by the proposed Project is
impossible within the very short time now allotted for public comment.

This letter is being mailed to the applicant at Hydro Resources, Inc., 12750 Merit
Drive, Suite 1210 LB12, Dallas, TX 75251 and to the Executive Director for Operations, U.S.
Nuclear Regulatory Commission, Washington, D.C. 20555.

S Sincerely,

Grace Sam
P.O. Box 714
Thoreau, NM 87323

Marilyn Sam
P.O. Box 800
Gallup, NM 87323

I can read, write, and speak the English language and can speak and understand the Navajo
language. I certify that I have explained the above document to Grace Sam and that she has
affirmed that she aggrees to it.

Dated: /! !Cf Signed: c,/ b'7}.-- .t-
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July 22, 1999 Contact: Kim Dixon
FOR IMMEDIATE RELEASE (202) 336-8839

HOUSE SUBCOMMITTEE SLASHES
LEGAL SERVICES CORPORATION FUNDING AGAIN

The House Appropriations Subcommittee on Commerce, Justice, State, and the
Judiciary today voted for the fourth year in a row to cut in half funding for Legal
Services Corporation (LSC). Chaired by Representative Harold Rogers (R-KY), the
Subcommittee elected to appropriate only $141 million for FY 00, roughly half of
LSC's FY 99 budget. Last year, the Subcommittee also voted to fund LSC at $141
million, a decision that was overridden by amendment on the House floor. The full
Senate is expected to approve $300 million for LSC in FY 00.

"I am very disappointed to find after several years of working with
Representative Rogers and his staff to implement the congressional restrictions
imposed on LSC, the Subcommittee would once again vote to less than adequately
fund the legal services program," said LSC President John McKay, a Republican. "The
Subcommittee seems to have overlooked our existing strong bipartisan support."

LSC currently receives funding of $300 million to provide grants to nearly 260
local programs that help low-income persons'resolve their civil legal problems. Last
year, LSC programs served more than 1 million people who needed assistance with
matters involving domestic violence, housing, employment, or disability claims. More
than two-thirds of LSC programs' clients were women, mostly mothers with children.

In 1996, Congress restructured the legal services delivery system by placing a
series of new restrictions on the types of ways LSC attorneys can represent their
clients. The restrictions addressed Congress' determination that federal funds should go
to programs that focus on individual cases, leaving to others the broader efforts to
address the problems of the client community.

LSC is a private, non-profit corporation established by Congress in 1974
to seek to ensure equal access to Justice for all low-income persons.

I.ogal Senices Corporation7:50) lIrs% Street: NE 1 Oth Floor

Washington, l'C 2(AM2A4250
(2021) 3,6-8800
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BFFORF THF COMMISSION

DOCK El TE ED
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In the Matter of ) OF

Docket No. 40-,A2,ý69ML
HYDRO RESOURCES, INC.
P.O. Box 15910
Rio Rancho, New Mexico 87174

)
)
)

CERTIFICATE OF SERVICE

I hereby certify that copies of "INTERVENORS MARILYN MORRIS AND GRACE SAM'S
RESPONSE TO HRI'S MOTION TO PLACE HEARING IN ABEYANCE, PROPOSED
SCEDULE FOR PHASE II, AND MOTION TO REVOKE HRI'S LICENSE FOR SECTION
17, CRO WNPOINT, AND UNIT 1" in the above-captioned proceeding have been served on the
following by U.S. Mail, first class, or as indicated by a single asterisk via e-mail, this 2 7th day of
September 1999:

Administrative Judge
Peter B. Bloch*
Presiding Officer
Atomic Safety and Licensing Board
Two White Flint North
11545 Rockville Pike
U.S. Nuclear Regulatory Commission
Rockville, Maryland 20852
Fax: 301-415-5595
E-mail: pbb@nrc.gov

Administrative Judge
Thomas D. Murphy
Special Assistant
Atomic Safety and Licensing Board
11545 Rockville Pike
U.S. Nuclear Regulatory Commission
Rockville, Maryland 20852

Jep Hill, Esq.
Jep Hill and Associates
816 Congress Avenue
Austin, Texas 78701

Diane Curran, Esq.*
Harmon, Curran, Spielberg,
& Eisenberg, L.L.P.
1726 M Street, N.W., Suite 600
Washington, D. C. 20036
Fax: 202-328-3500
Email: dcurran@harmoncurran.com

Richard F. Clement, Jr., President
Hydro Resources, Inc.
P.O. Box 15910
Rio Rancho, New Mexico 87174
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Mitchell W. Capitan, President
Eastern Navajo-Din6 Against
Uranium Mining
P.O. Box 471
Crownpoint, New Mexico 87313

Douglas Meiklejohn, Esq.*
Geoff Fettus, Esq.
New Mexico Environmental Law Center
1405 Luisa Street, Suite 5
Santa Fe, New Mexico 87505
Fax: 505-989-3769

W. Paul Robinson
Chris Shuey
Southwest Research
and Information Center
P. O. Box 4524
Albuquerque, New Mexico 87106

Anthony J. Thompson, Esq.
Counsel for Hydro Resources, Inc.
Shaw, Pittman, Potts & Trowbridge
2300 N Street, N.W.
Washington, D. C. 20037-1128
Fax: 202-663-8007

Office of the Secretary* (2)
Attn: Rulemakings and

Adjudications Staff
11555 Rockville Pike
U.S. Nuclear Regulatory Commission
Rockville, Maryland 20852

Office of Commission Appellate
Adjudication
One White Flint North
U.S. Nuclear Regulatory Commission
Rockville, Maryland 20852

Adjudicatory File (2)
Atomic Safety and Licensing Board
One White Flint North
U.S. Nuclear Regulatory Commission
Rockville, Maryland 20852

Atomic Safety and Licensing Board
Panel
One White Flint North
11555 Rockville Pike
U.S. Nuclear Regulatory Commission
Rockville, Maryland 20852

Administrative Judge
Robin Brett
U.S. Geological Survey
917 National Center
Reston, VA 20192

Mitzi Young
John Hull
Office of the General Counsel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

Mr. Mark Pelizza
Vice President
URI, Inc.
Lockbox 12-12750 Merit Drive, Suite
1020
Dallas, Texas 75251
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