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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

In the Matter of )
)

HYDRO RESOURCES, INC. ) Docket No. 40-8968-ML
P.O. Box 15910 )
Rio Rancho, New Mexico 87174 )

NRC STAFF'S RESPONSE
TO PETITIONS FOR REVIEW OF LBP-99-18, LBP-99-19, AND LBP-99-30

INTRODUCTION

On September 3, 1999, two of the intervenors in this Subpart L proceeding, Eastern

Navajo Din6 Against Uranium Mining (ENDAUM), and Southwest Research and

Information Center (SRIC), jointly filed "Intervenors' Petition For Review of Partial Initial

Decisions LBP- 18 [sic], LBP- 19 [sic], [and] LBP-99-30" (Review Petition). ENDAUM and

SRIC (also referred to collectively herein as Intervenors) seek Commission review of LBP-

99-18, 49 NRC 415 (1999) (ruling on their technical qualification concerns); LBP-99-19,

49 NRC 421 (1999) (ruling on their air emissions concerns); and LBP-99-30, 50 NRC __

slip op. (August 20, 1999) (ruling on their groundwater, cumulative impacts, compliance

with the National Environmental Protection Act (NEPA), and environmental justice

concerns).
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For the reasons discussed below, the Review Petition fails to show that Commission

review of LBP-99-18, LBP-99-19, or LBP-99-30, is warranted, pursuant to the standards of

10 C.F.R. §§ 2.1253 and 2.786(b)(4).' Accordingly, the Commission should deny the

Review Petition in its entirety.

BACKGROUND

This proceeding concerns the Staff's January 5, 1998 issuance of a materials license

to Hydro Resources, Inc. (HRI), which authorized HRI to conduct in situ leach (ISL) uranium

mining in New Mexico after several license conditions are met. In opposing HRI' s license,

ENDAUM and SRIC filed several joint written presentations raising various issues. In a

series of partial initial decisions starting February 3, 1999, through August 20, 1999,2 the

Presiding Officer ruled on the issues raised by the Intervenors.

1 The Intervenors' argument regarding bifurcation (see Review Petition, at 56-59)

concerns an issue outside the scope of the rulings made in LBP-99-18, LBP-99-19, and
LBP-99-30. Accordingly, the Staff does not address bifurcation herein. The issue of
improper bias (see Review Petition, at 59-60) is addressed in Section II. B, infra.

2 To avoid multiple appellate proceedings, the Commission on May 3, 1999, issued

a procedural order prohibiting further review petitions until after the final partial initial
decision. See May 3 Order (unpublished), slip op. at 2. The initial limitation stated therein
of filing a single, 30-page review petition was later modified by the Commission so as to
allow for 60-page review petitions, and responses thereto. See CLI-99-18, 49 NRC 411,412
(1999), and August 25, 1999 Order (unpublished), slip op. at 1.
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DISCUSSION

I. Applicable Legal Standards

Pursuant to 10 C.F.R. § 2.1253, the standards governing the Commission's exercise

of its discretion to grant or deny petitions to review a presiding officer's decisions are set

forth in 10 C.F.R. § 2.786(b)(4)(i-v).3 In order to justify Commission review, a "substantial

question" must be raised regarding at least one of the following five areas of consideration:

(1) whether a finding of material fact in the contested decision is clearly erroneous;4

(2) whether a necessary legal conclusion in the contested decision departs from or is contrary

to established law; (3) whether the petitioner identifies any substantial and important policy

or legal questions; (4) whether the petitioner identifies any prejudicial procedural error in

the proceeding to date; or (5) whether the petitioner identifies any other consideration which

the Commission may deem to be in the public interest. See 10 C.F.R. § 2.786(b)(4)(i-v).

In addition to the above-stated substantive requirements, 10 C.F.R. § 2.786(b)(2)

contains procedural requirements which a review petition must meet. A review petition must

contain, inter alia, a concise summary of the decision for which Commission review is

3 See Babcock and Wilcox Company (Pennsylvania Nuclear Services Operations),
CLI-95-4, 41 NRC 248, 250-51 (1995).

4 To show that a presiding officer's factual finding was "clearly erroneous," it must
be shown that the finding was "not even plausible in light of the record viewed in its
entirety." Kenneth G. Pierce (Shorewood, Illinois), CLI-95-6, 41 NRC 381, 382 (1995),
citing Anderson v. Bessemer City, 470 U.S. 564,573-76 (1985). See also Wisconsin Electric
Power Co. (Point Beach Nuclear Plant, Unit 2), ALAB-78, 5 AEC 319, 322 (1972) (a
licensing board's factual findings may not be set aside simply because the appeal board
might have found differently).
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sought; and citations to the record, to demonstrate that the factual and legal issues raised in

the review petition were also raised before the presiding officer. See 10 C.F.R. § 2.786

(b)(2)(i-ii). These provisions may fairly be read to require that a petitioner accurately

summarize the presiding officer's findings which are being challenged in the review petition.

See CLI-98-12, Statement of Policy on Conduct of Adjudicatory Proceedings, 63 Fed. Reg.

41872, at 41874 col. 2 (August 5, 1998) (parties are obligated to ensure that their arguments

are supported by accurate references and citations to the record).

Under these standards, a petitioner has the burden "to raise questions that are

sufficiently substantial to justify Commission review." Babcock and Wilcox, supra, 41 NRC

at 251. To emphasize the discretionary nature of Commission review, NRC regulations

provide that if a review petition is granted, the Commission will specify the issues to be

briefed on appeal. See 10 C.F.R. § 2.786(d).

HI. Technical Oualification Concerns

A. Procedural Background

On January 11, 1999, ENDAUM and SRIC filed a written presentation regarding

their concerns that HRI lacked the financial and technical qualifications necessary to safely

conduct ISL mining.5 HRI responded to these concerns on February 11, 1999. See "Hydro

Resources Inc.'s Response to Intervenors' Briefs with Respect to Hydro Resources, Inc.'s

5 See "ENDAUM's and SRIC's Brief in Opposition to Hydro Resources, Inc's
Application for a Materials License with Respect to: Hydro Resources, Inc.'s Lack of
Technical and Financial Qualifications" (ENDAUM's and SRIC's Technical Qualifications
Presentation).
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Technical and Financial Qualifications and Financial Assurance for Decommissioning"

(HRI's Technical Response). The Staff filed its response on February 18, 1999. See "NRC

Staffs Response to Intervenors' Presentations on Technical Qualification, Financial, and

Decommissioning Issues" (Staff's Technical Response).

On March 3, 1999, the Presiding Officer issued a Memorandum and Order containing

three questions regarding ENDAUM's and SRIC's technical qualification concern. See

"Memorandum and Order (Questions Concerning the Technical Qualification Issue)"

(unpublished) (March 3 Order), at 3. HRI submitted its response to the March 3 Order on

March 15, 1999, as did the Staff. See "Hydro Resources, Inc.'s Response to Questions

Posed by Presiding Officer's March 3, 1999 Order" (HRI's Technical Qualification

Answers), and Staff's letter to Presiding Officer dated March 15, 1999, attaching affidavit

of Robert D. Carlson (Carlson March 15 Affidavit). ENDAUM and SRIC responded to the

March 3 Order on March 29, 1999.6 On May 11, 1999, the Presiding Officer issued

LBP 99-18, denying ENDAUM and SRIC any relief with respect to their technical

qualification concerns.

B. Summary

In his decision, LBP-99-18, the Presiding Officer found that HRI is technically

qualified to safely conduct ISL mining operations. See LBP-99-18, supra, 49 NRC at 417-

18. ENDAUM and SRIC assert that the Presiding Officer erred in finding that HRI had

6 See "ENDAUM's and SRIC's Responses to the Presiding Officer's March 3, 1999,

Questions" (ENDAUM's and SRIC's Technical Qualification Answers).
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adequately demonstrated its technical qualifications at the time its license was issued. See

Review Petition, at 4-8.

C. Petition To Review LBP-99-18 Fails To Meet Review Standards

ENDAUM and SRIC fail to discuss HRI's Technical Response, Staff's Technical

Response, HRI's Technical Qualification Answers, and the Carlson March 15 Affidavit, or

otherwise explain why these HRI and Staff responses to the technical qualification concerns

should be discounted or disregarded. To adequately support the Review Petition, ENDAUM

and SRIC must address the record established in this proceeding. See Kenneth G. Pierce,

supra, CLI-95-6, 41 NRC at 382. The failure to do so, as shown below, means that the

Intervenors have not met their burden of showing that Commission review of LBP-99-18 is

warranted. See Babcock and Wilcox, supra, 41 NRC at 251. Additionally, as discussed

below, the failure to accurately represent the record improperly distorts the basis on which

the Presiding Officer denied ENDAUM and SRIC relief regarding their technical

qualification concerns.

ENDAUM and SRIC contend that at the time HRI was issued its license, it had

"completely failed to demonstrate" its technical qualifications, and thus had not shown that

it was properly qualified by reason of training and experience to hold an NRC materials

license. Review Petition, at 5, citing 10 C.F.R. § 40.32(b). On the contrary, HRI established

in this proceeding that Mark Pelizza, who has more than 20 years' experience in the ISL

industry, has personally supervised all of HRI's licensing activities since the time that HRI
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was created.7 Given his degree of personal involvement with HRI's affairs, ENDAUM and

SRIC fail to show why the fact that Mr. Pelizza is employed by HRI's parent corporation

should be regarded as significant. Moreover, ENDAUM and SRIC fail to acknowledge the

fact that in conducting HRI' s planned ISL operations, Mr. Pelizza will be assisted by Richard

Clement, Craig Bartels, and Salvador Chavez, and that this group of men collectively has

decades of ISL mining experience. See ¶¶ E. 6-9 of Mark Pelizza's affidavit dated March 12,

1999, attached as Exhibit A to HRI's Technical Qualification Answers.

ENDAUM and SRIC attack the legal validity of HRI's Technical Qualification

Answers by arguing that the Presiding Officer had no authority to use that information as a

basis for his ruling, and that such use further evidences the Presiding Officer's improper bias

against them. See Review Petition, at 5 n.9, and 59-60.' The Commission has already

addressed similar argument in this proceeding. In denying the ENDAUM and SRIC petition

for interlocutory review of the Presiding Officer's order requiring answers to questions

concerning radioactive air emissions, the Commission found that NRC rules give presiding

officers "discretion to seek additional information." CLI-99-08, 49 NRC 311, 313 (1999),

7 See ¶¶ 2-4 of Mark Pelizza's affidavit dated January 23, 1998, attached as
Attachment E to HRI's January 1998 response to Intervenors' request for a stay.

8 In this regard, ENDAUM and SRIC also generally reference the*March 3 Order

propounding questions regarding HRI's technical qualifications, and claim that the Presiding
Officer therein "specifically found that neither HRI nor the Staff had provided proof of
qualification." See Review Petition at 8 n. 13. Even assuming arguendo that the Presiding
Officer did in fact make this finding, the March 3 Order is not within the proper scope of the
Review Petition, and reliance thereon is misplaced.
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citing 10 C.F.R. § 2.1233(a). Further, in denying another ENDAUM and SRIC petition for

interlocutory review of the Presiding Officer's order requiring answers to questions

concerning groundwater, NEPA compliance, and environmental justice, the Commission

alerted ENDAUM and SRIC that to successfully pursue an appeal on the issue of improper

bias, they would have to "show prejudice from information that entered the record

improperly or unfairly as a result of the Presiding Officer's questions." CLI-99-18, 49 NRC

411, 413 (1999). Neither of these Commission decisions are addressed or discussed in the

Review Petition, which completely fails to show that any information improperly or unfairly

prejudiced ENDAUM and SRIC. Rather, information was properly requested by the

Presiding Officer, and supplied by HRI and the Staff, pursuant to 10 C.F.R. § 2.1233(a).

ENDAUM's and SRIC's argument in the Review Petition on this issue amounts to nothing

more than an improper attack on the NRC's procedural regulations.9

As further evidence of HRI's alleged technical incompetence, ENDAUM and SRIC

point to problems experienced by HRI's corporate affiliates in their Texas ISL operations,

and to a 1998 Texas Department of Health (TDH) inspection report, which it is claimed were

not properly considered by the Presiding Officer. See Review Petition, at 6-7, and 8.

However, even assuming that the Texas personnel will later run the New Mexico ISL

9 Remarkably, on the issue of air emissions, for which the Presiding Officer
propounded questions to the parties, ENDAUM and SRIC complain that their answers
thereto (which included supplemental testimony from one of their experts) were not given
sufficient weight by the Presiding Officer in LBP-99-19. See Review Petition, at 10- 11, and
15-16. Intervenors' complaints regarding 10 C.F.R. § 2.1233(a) thus appear limited to
instances in which HRI or the Staff filed additional information pursuant thereto.
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operations, ENDAUM and SRIC fail to acknowledge HRI's rebuttal evidence, showing the

limited nature of the technical problems in Texas, and that the infractions found by the TDH

were minor ones which were successfully corrected. See section F of Mark Pelizza's

affidavit dated March 12, 1999, attached as Exhibit A to HRI's Technical Qualification

Answers. See also TDH letter dated February 12, 1999, attached as Exhibit 5B to HRI's

Technical Qualification Answers.

ENDAUM and SRIC further erroneously claim that the Staff has not provided

evidence of HRI's qualifications.' See Review Petition, at 8.`0 Nevertheless, in response to

the March 3 Order, the following factual basis was provided by the Staff supporting its

finding that HRI is qualified for licensing by reason of training and experience:

Before issuing HRI its license, the Staff determined that HRI met the general
requirements for issuance of a source material license, in accordance with 10
C.F.R. § 40.32. See the Staff's December, 1997 Safety Evaluation Report
(SER), at 34. With respect to HRI's technical qualifications, the Staff's
safety determination was based on (1) the experience HRI' s corporate parent,
Uranium Resources, Inc., has in operating other ISL uranium mining
facilities; and (2) HRI's proposed organizational structure (including the
expertise and training requirements of key HRI corporate positions). See
SER, at pages 3-7. These key positions include those of Radiation Safety
Officer (RSO), and Radiation Safety Technician (RST). The training and
experience requirements for the RSO and RST are controlled by HRI's
license. See HRI License Condition (LC) 9.7. See also LC 9.8 (regarding the
establishment of written standard operating procedures), and LC 9.10
(regarding changes affecting HRI's radiation safety personnel). However,

'0 The Staff notes that the burden to demonstrate proper technical qualifications rests

on HRI, not the Staff.



-10-

there is no regulatory authority requiring that a 10 C.F.R. Part 40 license
applicant provide, as part of the application process, the names of individuals
who will fill positions within its organization.

Carlson March 15 Affidavit, at ¶ 5.

Accordingly, ENDAUM's and SRIC's claims that HRI and the Staff failed to

demonstrate HRI's technical qualifications, and the arguments made in support of these

claims, are without merit, and do not support the Review Petition.

ENDAUM and SRIC further contend that LBP-99-18's finding that HRI will be able

to safely conduct ISL operations is a "post-hearing" determination, and that such

determinations "cannot be used to obviate basic findings necessary for issuance of a license."

Review Petition, at 6, citing Consolidated Edison Company of New York, Inc. (Indian Point

Station, Unit No. 2), CLI-74-23, 7 AEC 947,952 (1974), and Long IslandLighting Company

(Shoreham Nuclear Power Station, Unit 1), LBP-83-57, 18 NRC 445, 543-544 (1983).

However, ENDAUM and SRIC fail to establish their premise that LBP-99-18 may fairly be

viewed as an improper "post-hearing" determination."

I The two cases cited by the Intervenors in support of their "post-hearing" argument

involved the licensing of nuclear reactors. Different licensing requirements apply to 10
C.F.R. Part 40 materials licenses, as opposed to 10 C.F.R. Part 50 reactor licenses. See
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-765, 19 NRC
645, 651 (1984), citing Kerr-McGee Corporation (West Chicago Rare Earths Facility),
CLI-82-2, 15 NRC 232, 244-62 (1982), aff'd sub nom. City of West Chicago v. NRC, 701
F.2d 632 (7th Cir. 1983). See also Louisiana Energy Services (Claiborne Enrichment
Center), CLI-97-15, 46 NRC 294, 296-97 (1997). The reactor cases cited by the Intervenors
are thus not on point.
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Finally, with respect to LBP-99-18, ENDAUM and SRIC contend that the Presiding

Officer improperly shifted the burden of proof onto them to show that HRI is unqualified.

See Review Petition, at 7-8. ENDAUM's and SRIC's argument in this regard contains not

a single citation to LBP-99-18, and thus provides no showing that the Presiding Officer erred

in this regard.

Accordingly, for all of the reasons stated above, the Review Petition's arguments

regarding Intervenors' technical qualification concerns lack merit. The Intervenors have not

met the requirements of 10 C.F.R. § 2.786(b)(4), and thus have failed to meet their burden

of showing that Commission review of LBP-99-18 is warranted. The Review Petition should

therefore be denied with respect to LBP-99-18.

III. Air Emission Concerns

A. Procedural Background

On January 11, 1999, ENDAUM and SRIC filed a written presentation regarding

their concerns that HRI's proposed ISL mining would generate radioactive air emissions. 12

ENDAUM's and SRIC's Air Emissions Presentation included a 24-page report, dated

January 5, 1999, authored by Bernd Franke, titled "Crownpoint Uranium Solution Mining

Project: Review of Outdoor Radon Levels and External Gamma Radiation" (Franke's

12 See "Eastern Navajo Dine Against Uranium Mining's and Southwest Research

and Information Center's Brief Regarding Radioactive Air Emissions at the Crownpoint
Project" (ENDAUM's and SRIC's Air Emissions Presentation).
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January Report). HRI responded to the air emissions concerns on February 11, 1999,13 and

the Staff filed its response on February 18, 1999. See "NRC Staffs Response to

Intervenors' Presentation on Air Emissions Issues" (Staff's Air Response). The Staff s Air

Response included an affidavit of Christepher A. McKenney (McKenney's February 1999

Affidavit).

On March 18, 1999, the Presiding Officer issued LBP-99-15, 49 NRC 261,

propounding questions to the parties regarding the air emissions concerns. On April 7, 1999,

the Intervenors filed "ENDAUM's and SRIC's Response to LBP-99-15,' Questions

Concerning Radioactive AirEmissions" (ENDAUM's and SRIC's April 7 Response), which

included Mr. Franke's "Declaration" dated April 6, 1999 (Franke's April 6 Declaration).

HRI and the Staff also filed responses to LBP-99-15 on April 7, 1999. The Staff's April 7

response included an affidavit of Mr. McKenney, dated April 7, 1999 (McKenney's April 7

Affidavit). On April 21, 1999, the parties filed replies to the April 7 responses. The

ENDAUM and SRIC reply included a "Response Declaration" of Mr. Franke dated April 21,

1999 (Franke's April 21 Declaration). The Staffs reply, "NRC Staff's Response to

Intervenors' Air Emissions Answers" (Staff's April 21 Reply), included an affidavit of

Mr. McKenney dated April 21, 1999 (McKenney's April 21 Affidavit).

13 See "Hydro Resources, Inc.'s Response to Eastern Navajo Dine Against Uranium

Mining's and Southwest Research and Information Center's January 11, 1999 Brief
Regarding Radioactive Air Emissions at the Crownpoint Project" (HRI's Air Response).
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On May 13, 1999, the Presiding Officer issued LBP 99-19, denying ENDAUM and

SRIC any relief regarding their air emission concerns.

B. Summary

In denying ENDAUM and SRIC any relief regarding their air emission concerns, the

Presiding Officer concluded that HRI sufficiently demonstrated that the airborne doses from

its proposed ISL mining operations at the Church Rock Section 8 site "will not exceed

regulatory requirements." LBP 99-19, supra, 49 NRC at 427. ENDAUM and SRIC

generally assert that this conclusion is based on "legal errors," and "erroneous factual

findings." Review Petition, at 12.

C. Petition To Review LBP-99-19 Fails To Meet Review Standards

To adequately support the Review Petition, ENDAUM and SRIC must address the

record established in this proceeding. See Kenneth G. Pierce, supra, CLI-95-6, 41 NRC

at 382. The failure to do so, as shown below, means that the Intervenors have not met their

burden of showing that Commission review of LBP-99-19 is warranted. See Babcock and

Wilcox, supra, 41 NRC at 251. Additionally, as discussed below, the Intervenors have failed

to address the 10 C.F.R. Part 20 provisions on which the Presiding Officer relied in rejecting

the ENDAUM and SRIC air emission concerns. In failing to show that the Presiding

Officer's necessary legal conclusions in LBP-99-19 are wrong, ENDAUM and SRIC fail to

identify any substantial and important legal questions raised by LBP-99-19. Accordingly,

the review standards of 10 C.F.R. § 2.786(b)(4) have not been satisfied, and the Review

Petition should therefore be denied with respect to LBP-99-19.
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1. Failure to Address 10 C.F.R. H 20.1301 and 20.1003

The Presiding Officer's analysis in LBP-99-19 is based on 10 C.F.R.

§ § 20.1301 (a)(1), and 20.1003. See LBP-99-19, 49 NRC 421,425 and n.4, and 427 (1999).

Significantly, the only Part 20 provisions specifically referenced by ENDAUM and SRIC in

requesting Commission review of LBP-99-19 are 10 C.F.R. § § 20.1001 (b), 20.1302(b)(1),

and 20.1302(b)(2). See Review Petition, at 14, 16 n.23, and 20 n.24, respectively. The Staff

earlier showed why 10 C.F.R. §§ 20.1301(a)(1), and 20.1003, are the key 10 C.F.R. Part 20

provisions here, stating as follows:

ENDAUM and SRIC fail to show that the annual dose limit of 10 C.F.R.
§ 20.1301 will be exceeded (or even approached) as the result of HRI's
proposed ISL mining operations at its Church Rock site. This regulation
states in relevant part as follows:

Each licensee shall conduct operations so that -- (1) The total effective dose
equivalent [TEDE] to individual members of the public from the licensed
operation does not exceed 0. 1 rem [100 millirem] (1 millisievert) in a year,
exclusive of the dose contributions from background radiation.

10 C.F.R. § 20.1301 (a)(1). To properly understand this requirement, one
must be familiar with the term "background radiation," which is defined as
including radiation from "naturally occurring radioactive material," but
excluding "radiation from source, byproduct, or special nuclear materials
regulated by the Commission." 10 C.F.R. § 20.1003. Seeking discussion on
these points, the Presiding Officer's first question [in LBP-99-15] asked what
portion of the TEDE from the Church Rock site should not be considered
part of "background radiation," either because it is from "source material" or
from "byproduct material." See [LBP-99-15, slip op.] at 10, 12. As shown
below, neither the Franke [April 6] Declaration, nor [ENDAUM's and
SRIC's April 7 Response], properly respond to this question.

Rather than directly citing and discussing 10 C.F.R. § 20.1301 (a)(1),
ENDAUM and SRIC simply reference the annual dose limit of 100 millirem.
(mrem), as if any annual radiation received by an individual above this
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amount meant that the NRC's Part 20 limits had been violated. See
[ENDAUM's and SRIC's April 7 Response], at 3, 5, 6, and 8. The
discussion fails to acknowledge that such violations occur only if an
individual receives an annual 100. mrem dose from an NRC-licensed
operation. This dose limit requirement of 10 C.F.R. § 20.1301 (a)(1) is clear.
Resort to various interpretations of the Part 20 requirements, which are taken
out of context, is not necessary to properly apply this dose limit provision.
See [ENDAUM's and SRIC's April 7 Response], at 3-5.

Staff's April 21 Reply, at 2-3 (footnote omitted).

Consistent with the above-quoted discussion, the Presiding Officer correctly applied

10 C.F.R. § 20.1301(a)(1), and noted the importance of understanding the legal definition

of background radiation. See LBP-99-19, supra, 49 NRC at 425. The Review Petition fails

to discuss these part 20 provisions which the Presiding Officer relied on, and thus fails to

show that Commission review of LBP-99-19 is warranted.

2. Review Petition Mischaracterizes LBP-99-19's Findings

A second major defect in the Review Petition with respect to seeking Commission

review of LBP-99-19 is its failure to properly characterize the Presiding Officer's findings

therein. The chief example of this defect are the ENDAUM and SRIC arguments that the

Presiding Officer failed to explain why he did not find Mr. Franke's fence-line-receptor

testimony persuasive;"4 the related claim that Mr. Franke's testimony in this regard was not

effectively rebutted; and the charge that Mr. Franke's opinions regarding offsite impacts

14 The Staff notes that the testimony of Mr. Franke cited by ENDAUM and SRIC in
support of this argument was proffered in response to questions propounded by the Presiding
Officer. Apparently, ENDAUM and SRIC object to the consideration of such additional
information only when the information was supplied by HRI or the Staff. See n.9, supra.
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were improperly ignored. See Review Petition, at 16-17. As shown below, in making these

arguments, ENDAUM and SRIC do not correctly characterize the findings made in

LBP-99-19.

The charge that the Presiding Officer ignored Mr. Franke's opinions concerning

offsite impacts is factually incorrect. The Presiding Officer references these opinions in his

summary of the Intervenors' argument (see LBP-99-19, supra, 49 NRC at 423), and makes

the following finding in his analysis of their air emissions concerns:

I disagree with Intervenors concerning the calculation of off site doses. I
have reviewed Franke's worst case scenario from which he calculates a 50%
probability that NRC regulations may be exceeded. Franke [January]
Testimony at 10-11. Franke can not properly utilize his worst case scenario
to calculate a limit which is based on annual average exposures. See 10.
C.F.R. § 20.1302(b)(2)(i) and Table 2 of Part 20 Appendix B. The
probability that an individual will be present during the worst case scenario
is less than 100 percent and it is therefore inappropriate to act as if the
individual would definitely be there during a "worst case."

LBP-99-19, supra, 49 NRC at 426.

As to the alleged failure to explain why Mr. Franke' s fence-line-receptor testimony

was not found persuasive, and the related claim that Mr. Franke's testimony in this regard

was not effectively rebutted, the Presiding Officer's disagreement with Franke's January
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Report (and the later supplements thereto) is evidenced by his reference to ¶¶ 9-10 of

McKenney's February 1999 Affidavit, 15 in which Mr. McKenney stated as follows:

9. In constructing his worst-case exposure scenario, Mr. Franke fails to
explain the exposure assumptions he used, the radiation sources he relied on,
and the orientation between the sources and the hypothetical receptor (i.e.,
where the sources are relative to the receptor). The basis of the "results"
reached by Mr. Franke is thus quite vague. In support of his unsubstantiated
scenario, Mr. Franke claims that "a large part of the annual average exposure
[sic] to radon-222 is due to exposure over a few hours in a given year."
Franke [January] Report, at 11 (emphasis added). He then states that his
"calculations show that up to 50% of the annual average exposure can occur
in a single hour." Id. I disagree with this analysis because based on the
conversion that four working level months (WLM) time-weighted exposure
results in a 5 rem dose, to receive a 50 millirem dose, an individual would
need to have a time-weighted exposure of 0.04 WLM. To receive half of this
exposure in a single hour (or 0.0014 months), an individual would need to
be exposed to 28.8 working levels of radon (2,880 pCi/l of radon at 100%
equilibrium). Using the lowest dispersion coefficient from Figure 8 (8.0 x
10-6 S/M 3 , see Franke [January] Report, at 23), the radon source would need
to have a release rate of 3.6xlO" pCi/s. The largest possible source of radon
(i.e., a concentrated, acute release) that can be produced during normal ISL
mining operations is a release from the resin columns. When the resin
columns are emptied to recover the uranium on the resins, part of the radon
contained in the column will vent. The columns have a physical volume of
13,230 liters. If you disregard the resin beads volume (which in reality fills
a significant volume of the column), 13,230 liters of process water would be
in the column. If you assumed that 100% of the radon is vented from the
process water during the transfer in a total of only one minute, both of which
are highly conservative assumptions, a source release of 3.6x 1011 pCi/s

15 McKenney's February 1999 Affidavit was filed to rebut Franke's January Report

(see McKenney's February 1999 Affidavit, ¶ 2), which Mr. Franke continued to rely on in
his later supplements. See, e.g., Franke's April 6 Declaration, at 20, and 21; and Franke's
April 21 Declaration, at ¶¶ 6, and 9. The Presiding Officer found that the responses to his
questions clarified the record, and he used these responses in his analysis. See LBP-99-19,
supra, 49 NRC at 424 and n.3. While some of the numbers in ¶¶ 9 and 10 of McKenney's
February 1999 Affidavit were later modified, Mr. McKenney's conclusions therein remained
valid, as found by the Presiding Officer. See 49 NRC at 426.
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would require that an average radon concentration of 1.6x 10' pCi/1 be
present in the water, which is 1000 times the highest value cited by
Mr. Franke. Nearly every assumption in this derivation is worst-case or
nearly impossible, which has [led] to an incredibly conservative estimation
of impacts.

10. During my review of Mr. Franke's scenario, I explored an alternate
worst-case scenario, which is again highly conservative. I assumed that an
individual is 100 meters downwind of an ISL facility every time a resin
transfer occurs (which, during full operations, would be three times per day),
and that this occurs every day for an entire year. The average radon
concentration is assumed to be 1,000,000 pCi/l in the resin column and
100% of the radon is released in 15 minutes. Using a very conservative value
(less than 10% probability of occurrence) of the average dispersion factor of
5x 10-5 (from Mr. Franke's Figure 8), assuming 100% equilibrium, and an
exposure time of two hours for each event, the individual would receive an
annual dose of 28 millirem from the expostire.

McKenney's February 1999 Affidavit, at ¶¶ 9-10. The Presiding Officer cites this section

of McKenney's February 1999 Affidavit (see LBP-99-19, supra, 49 NRC at 423-24), and

later in his analysis endorses the Staff's evaluation by stating:

I understand McKenney's worst case dose calculation and consider it
reasonable. It indicates that doses from radon released from operations at the
Church Rock site will not exceed dose limits to a hypothetical individual 100
meters off site. I find that this conclusion is correct.

LBP-99-19, supra, 49 NRC at 426. Note that ENDAUM and SRIC provide only a partial

quote of this finding in characterizing it as a "cursory statement," and one which is "grossly

inadequate" as a basis for the LBP-99-19 decision. Review Petition, at 19. Further,

ENDAUM and SRIC also fail to address here the following additional basis for the Presiding

Officer's decision:

The issue of radiation from source materials is also addressed by the Staff,
which concludes that some of the surface radiation on Churchrock Section
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8 may be from source material. McKenney April 7 Affidavit ¶ 3, pp. 2-6.
However, by making conservative assumptions (calculating the highest
reasonable dose based on the information available), Mr. McKenney
concludes that:

the total radon production [attributable to source material] ... over one year
would be 0.2 Ci. If I further assume that all of the radon escapes from this
ground area into the atmosphere, the resulting annual TEDE exposure to the
nearest resident would be a small fraction of one millirem.

Id. at 3. Accordingly, there is no substantial risk attributable to radium from
source materials on Section 8.

LBP-99-19, supra, 49 NRC at 426-27.

In focusing on the opinions of Mr. Franke that the Presiding Officer allegedly

ignored, ENDAUM and SRIC argue as if the affidavits of Mr. McKenney summarized above

did not exist. See, e.g., Review Petition, at 17-18. In failing to discuss why the affidavits

of Mr. McKenney should be discounted or disregarded, ENDAUM and SRIC fail to address

the record established in this proceeding. See Kenneth G. Pierce, supra, CLI-95-6, 41 NRC

at 382. This failure means that the Intervenors have not met their burden of showing that

Commission review of LBP-99-19 is warranted. See Babcock and Wilcox, supra, 41 NRC

at 251. Accordingly, the ENDAUM and SRIC arguments summarized above lend no

support to the Review Petition.

A second example of ENDAUM's and SRIC's failure to properly characterize the

findings of LBP-99-19 is the claim that the Presiding Officer concluded that radiation

sources outside the control of the licensee are not regulated by the NRC. See Review

Petition, at 14. On the contrary, the Presiding Officer was merely discussing arguments on
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this point made by the Staff and HRI, and in fact found these arguments defective. See

LBP-99-19, supra, 49 NRC at 427. Moreover, the Presiding Officer's discussion here does

not relate to Section 8, as made clear by the following excerpt:

Though there may be a risk associated with radium from source material on
HRI's Churchrock Section 17, that question may be held in abeyance and not
addressed in this portion of the proceedings. In bypassing the issue of proper
calculation of background radiation from Section 17, it has not yet been
determined whether radiation released from the underground mine on Section
17 may be excluded from background. Staff and Licensee have argued,
based on the Statement of Considerations (SOC) published with 10 C.F.R.
§ 20.1301, that material can be "background" only if it is "under the control
of the licensee." See 56 Fed. Reg. 23,360, 23, 374 (May 21, 1991)..
However, there is an important defect in this argument.

LBP-99-19, supra, 49 NRC at 427 (footnote omitted). Thus, when the proper context is

given, it is evident that this portion of LBP-99-19 has no relevance to this phase of the

proceeding, and Intervenors' reliance thereon is therefore misplaced. Accordingly, the

ENDAUM and SRIC argument in this regard lends no support to the Review Petition.

A third example of ENDAUM's and SRIC's failure to properly characterize the

findings of LBP-99-19 is their repeated use the term "non-background radiation" (and

variations thereof) in discussing LBP-99-19's findings (see Review Petition, at 13, citing the

slip opinion of LBP-99-19, at 7-9),16 even though this term is not used by the Presiding

Officer in LBP-99-19, and is not found in 10 C.F.R. Part 20. The following discussion from

16 The slip opinion, at 7-9, corresponds with the published opinion, at 49 NRC 421,

426-27 (1999).
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the Staff s April 21 Reply explains the importance of the regulatory definitions of 10 C.F.R.

§ 20.1003.

Mr. Franke fills his statement with undefined and irrelevant terms such as
"ambient radon" levels (Franke [April 6] Declaration, at 2, and 6); or "non-
background" doses (id., at 7, 8, 9, and 20); or "non-natural background
radon" (id., at 12, and 13); or "natural background" (id., at 18, 20, 21, and
22). . . . [Mr. Franke] fails to account for the regulatory definition of
"background radiation." Mr. Franke's answer to the Presiding Officer's first
question [in LBP-99-15] also improperly assumes the presence of "source
material" and "byproduct material" at HRI's Church Rock site, and in the
wider Church Rock area. [Franke April 6 Declaration], at 3-4, and 6-7.
Mr. Franke's discussion shows no awareness that these terms have a defined
meaning (see the definitions in 10 C.F.R. § 20.1003), which must be
understood when discussing background levels of radiation, since these terms
are used in the definition of "background radiation." This failure to address
the relevant definitions is particularly evident in . . . his conclusion that
pursuant to 10 C.F.R. § 20.1301 "all licensed and unlicensed materials above
background have to be accounted for ... If source and byproduct materials are
affecting the area, it does not matter where they are located." Franke [April
6] Declaration, at 7. This is not what 10 C.F.R. § 20.1301 requires, and such
a regulatory scheme would be unworkable.

Staff's April 21 Reply, at 2-3 (footnote omitted).

Consistent with the above-quoted discussion, the Presiding Officer correctly applied

10 C.F.R. § 20.1301(a)(1), and noted the importance of understanding the legal definition

of background radiation contained in 10 C.F.R. § 20.1003. See LBP-99-19, supra, 49 NRC

at 425.

The Review Petition's failure to properly characterize the Presiding Officer's findings

improperly distorts the legal and factual bases of LBP-99-19, and does not establish that

Commission review of LBP-99-19 is warranted.
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3. Improper Reliance on Non-Germane Concerns

Finally, as part of their basis for requesting Commission review of LBP-99-19,

ENDAUM and SRIC reference "existing non-background levels of radiation at Church Rock

[which] are already above federal regulatory limits." Review Petition, at 12. See also id.,

at 9, and 15. Assuming arguendo the accuracy of this allegation, it rests on concerns which

the Presiding Officer ruled were outside the scope of this proceeding. See LBP-98-9, 47

NRC 261, 283 (1998) (concerns regarding existing radiological conditions in the vicinity of

Section 8 are not germane). See also LBP-99-30, 50 NRC __, slip op. at 70-72. Therefore,

even if true, this contention does not support the Review Petition.

Accordingly, for all of the reasons stated above, the Review Petition's arguments

regarding Intervenors' air emissions concerns lack merit. The Intervenors have not met the

requirements of 10 C.F.R. § 2.786(b)(4), and thus have failed to meet their burden of

showing that Commission review of LBP-99-19 is warranted. The Review Petition should

therefore be denied with respect to LBP-99-19.

IV. Groundwater, Cumulative Impacts, NEPA, and Environmental Justice Concerns

A. Procedural Background

On January 18, 1999, the Intervenors' amended written presentation of their

groundwater concerns was accepted for filing. See "Intervenors Amended Written

Presentation in Opposition to Hydro Resources, Inc.'s Application for a Materials License

with Respect to Groundwater Protection" (Intervenors' Groundwater Brief), which included

as Exhibits 1, 2, and 3, expert testimony from Dr. William P. Staub, Dr. Richard Abitz, and
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Mr. Michael G. Wallace. On February 19, 1999, HRI filed "Hydro Resources, Inc.'s

Response to Intervenors' Brief in Opposition to Hydro Resources, Inc.'s Application for a

Materials License with Respect to Groundwater Issues" (HRI's Groundwater Response). On

March 12, 1999, the Staff filed "NRC Staffs Response to Intervenors' Amended Presentation

on Groundwater Issues" (Staff's Groundwater Response).

On April 21, 1999, the Presiding Officer issued an order requiring the NRC Staff to

answer seven questions, three of which related to groundwater, and providing the other

parties an opportunity to respond. See "Memorandum and Order (Questions)" (unpublished)

(April 21 Order). HRI responded to the April 21 Order on May 11, 1999,17 as did the Staff.

See "Staff Response to Questions Posed in April 21 Order" (Staff's Response to April 21

Order), and affidavit of William Ford attached thereto as Staff Exhibit 1 (Ford's May 11

Affidavit). On May 25, 1999, ENDAUM and SRIC filed "Intervenors' Joint Response to

HRI's and the NRC Staffs Responses to the Presiding Officer's April 21, 1999 Memorandum

and Order (Questions)" (Intervenors' May 25 Groundwater Response), which included an

affidavit of Dr. Abitz dated May 21, 1999 (Dr. Abitz May 21 Affidavit).' 8 On August 20,

17 See "Hydro Resources, Inc.'s Reply to April 21, 1999 Memorandum and Order
(Questions)" (HRI's Response to April 21 Order).

18 By motions dated June 9 and June 10, 1999, respectively, HRI and the Staff moved

to strike portions of the Intervenors' May 25 Groundwater Response, and the affidavits
attached thereto. The Dr. Abitz May 21 Affidavit was filed at a time when the Staff had no
right of reply. This fact formed part of the basis for the Staff s motion to strike portions of
it from the record. The Presiding Officer has not ruled on these motions to strike.
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1999, the Presiding Officer denied relief to the Intervenors regarding their groundwater

concerns. See LBP-99-30, 50 NRC __, slip op. at 1-52.

Regarding their NEPA-related concerns, ENDAUM and SRIC on February 19, 1999,

filed their "Presentation in Opposition to Hydro Resources, Inc.'s Application for a Materials

License with Respect to: NEPA Issues Concerning Project Purpose and Need, Cost/Benefit

Analysis, Action Alternatives, No Action Alternative, Failure to Supplement EIS and Lack

of Mitigation" (Intervenors' NEPA Presentation"). On March 25, 1999, HRI filed "HRI's

Brief with Respect to NEPA Issues Concerning Project Purpose and Need, Cost/Benefit

Analysis, Action Alternative, No Action Alternative, Necessity to Supplement EIS,

Mitigation, and Cumulative Impacts" (HRI's NEPA Presentation). On April 1, 1999, the

Staff filed its "Response to Intervenor Presentations on NEPA Issues." On May 11, 1999,

the Staff answered the four NEPA-related questions propounded by the Presiding Officer in

the April 21 Order. See Staff's Response to April 21 Order, and affidavit of Robert Carlson

attached thereto as Staff Exhibit 2 (Carlson's May 11 Affidavit). On August 20, 1999, the

Presiding Officer denied relief to the Intervenors regarding their NEPA concerns. See

LBP-99-30, supra, slip op. at 53-68.

On February 19, 1999, ENDAUM and SRIC had filed a separate presentation titled

"[Intervenors'] Brief in Opposition to Hydro Resources, Inc.'s Application for a Materials

License with Respect to: Cumulative Impacts and Segmentation of Consideration of

Impacts" (Intervenors' Cumulative Impacts Presentation). HRI's response to Intervenors'

Cumulative Impacts Presentation was included as part of HRI's NEPA Presentation. On
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April 1, 1999, the Staff filed a separate response to Intervenors' Cumulative Impacts

Presentation. See "NRC Staff's Response to Intervenors' Presentation on Cumulative

Impact and Segmentation Issues" (Staff's Cumulative Impacts Presentation). On August 20,

1999, the Presiding Officer denied relief to the Intervenors regarding their cumulative impact

and segmentation concerns. See LBP-99-30, supra, slip op. at 68-72.

Regarding their environmental justice concerns, the Intervenors on February 19,

1999, filed a separate presentation titled "ENDAUM's and SRIC's Brief in Opposition to

Hydro Resources, Inc's Application for a Materials License with Respect to: Environmental

Justice Issues" (Intervenors' Environmental Justice Presentation). HRI filed its response to

Intervenors' Environmental Justice Presentation on March 25, 1999. See "Hydro Resources

Inc.'s Response to Intervenors' Brief Regarding Environmental Justice" (HRI's

Environmental Justice Presentation). The Staff filed its response to Intervenors'

Environmental Justice Presentation on April 1, 1999. See "Staffs Response to Intervenors'

Presentations on Environmental Justice Issues" (Staff's Environmental Justice Presentation).

On August 20, 1999, the Presiding Officer denied relief to the Intervenors regarding their

environmental justice concerns. See LBP-99-30, supra, slip op. at 73-76.

B. Summary

In denying ENDAUM and SRIC any relief regarding their groundwater, cumulative

impact, NEPA, and environmental justice concerns, the Presiding Officer affirmed "the

validity of the license granted to HRI to mine its Church Rock Section 8 property." LBP-99-

30, supra, slip op. at 2. The Presiding Officer's findings regarding ENDAUM's and SRIC's
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groundwater, cumulative impact, NEPA, and environmental justice concerns, are

summarized below.

Regarding ENDAUM's and SRIC's groundwater concerns, the Presiding Officer

concluded that the risks of HRI's proposed ISL mining at Church Rock are minimal, and do

not call into question the validity of HRI's license. See LBP-99-30, supra, slip op. at 52.

The Presiding Officer further concluded that the Intervenors' allegations "that HRI and its

experts are guilty of misrepresentation are without merit." Id.

Regarding ENDAUM's and SRIC' s NEPA concerns, the Presiding Officer analyzed

and rejected all of their arguments. See id., at 56-68. The Presiding Officer generally

concluded that none of these NEPA concerns "have been found to require relief." Id.,at 77.

Regarding ENDAUM's and SRIC's cumulative impact concerns, the Presiding

Officer concluded that the Intervenors had failed to provide sufficient analysis or testimony

showing that the Staff did not adequately analyze cumulative impacts in the FEIS. See id.,

at 72.

Regarding ENDAUM's and SRIC's environmental justice concerns, the Presiding

Officer concluded that the FEIS consideration of environmental justice issues was "wholly

adequate with respect to Church Rock Section 8." Id.,at 76, citing the FEIS at pages 3-78

to 4-5, and 4-112 to 4-120.
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C. Petition To Review LBP-99-30 Fails To Meet Review Standards

The Review Petition, at 22-56, fails to establish that Commission review of

LBP-99-30 is warranted regarding Intervenors' groundwater, NEPA, cumulative impact, and

environmental justice concerns. To adequately support the Review Petition, ENDAUM and

SRIC must address the record established in this proceeding. See Kenneth G. Pierce, supra,

CLI-95-6, 41 NRC at 382. The failure to do so, as shown below, means that the Intervenors

have not met their burden of showing that Commission review of LBP-99-30 is warranted.

See Babcock and Wilcox, supra, 41 NRC at 251. Accordingly, the review standards of

10 C.F.R. § 2.786(b)(4) have not been satisfied, and the Review Petition should therefore be

denied with respect to LBP-99-30.

1. Groundwater Concerns

ENDAUM's and SRIC's argument regarding their request for Commission review

of LBP-99-30 with respect to groundwater concerns is set forth in the Review Petition, at

26-41. The first set of contentions in this regard contains four claims of legal error. See

Review Petition, at 26-31. As discussed below, these claims are without merit, and do not

support the Review Petition.

a. Claims of Legal Error are Groundless

The Intervenors' first argument in this regard concerns the status of the 1989 aquifer

exemption for HRI's Church Rock Section 8 site, issued by Region 6 of the U.S.

Environmental Protection Agency (EPA). See Review Petition, at 26-28. The Intervenors

argue that the exemption is invalid, based on EPA Region 9's later determination that it has
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regulatory jurisdiction on behalf of the Navajo Nation, and is requiring HRI to submit an

underground injection control (UIC) permit application to EPA Region 9. The Intervenors

note that this jurisdictional issue, which also involves the state of New Mexico, is the subject

of litigation now pending in the United States Court of Appeals for thelOt Circuit.

This matter of regulatory jurisdiction involving the UIC permitting process is

precisely the issue which the Commission earlier in this proceeding directed the Presiding

Officer not to adjudicate. See CLI-98-16, 48 NRC 119, 121 and n.2 (1998). ENDAUM and

SRIC have again failed to address the record established in this proceeding. See Kenneth G.

'Pierce, supra, CLI-95-6, 41 NRC at 382. Accordingly, their argument in this regard does

not support the Review Petition.

The Intervenors' second claim of legal error on groundwater issues concerns

technical matters, such as whether the aquifer in the Westwater Formation is vertically

confined from the underlying Cow Springs aquifer, and whether baseline water quality data

is accurate. ENDAUM and SRIC contend that the Presiding Officer improperly deferred

resolution of these issues. See Review Petition, at 28-30. However, the technical argument

presented here is totally one-sided, in that only evidence proffered by ENDAUM and SRIC

is referenced, while the extensive rebuttal evidence is ignored. See, e.g., the affidavits of

several HRI consultants and experts, attached as exhibits to HRI's Groundwat&r Response.

Moreover, ENDAUM and SRIC in the Review Petition make no showing that the conditions

in HRI' s license, requiring further testing and data confirmation, are insufficiently protective
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of public health and safety, or otherwise violate applicable NRC regulations. Accordingly,

the deferral argument lacks merit,'9 and does not support the Review Petition.

The Intervenors' third claim of legal error on groundwater issues regards the Staff's

use of the NRC uranium effluent-release standard of 0.44 mg/l, and erroneously alleges that

the Presiding Officer refused to rule on Intervenors' concern that this standard does not

protect public health. See Review Petition, at 30-31, citing LBP-99-30, at 36-37. On the

contrary, the Presiding Officer stated that this argument amounts to an improper attack on

the NRC's regulations. See LBP-99-30, supra, slip op. at 61. TheNRC's uranium effluent-

release standard of 0.44 mg/l adequately protects public health, and is based on uranium

effluent concentration limits found in 10 C.F.R. Part 20, Appendix B, Table 2, as the Staff

has already explained earlier in this proceeding.2°

Moreover, in Section H F of LBP-99-30, the Presiding Officer addresses the issue of

potential uranium contamination of groundwater from HRI's proposed ISL mining. In this

19The two reactor cases cited by the Intervenors in support of their deferral argument

are not on point. See Review Petition, at 28-29, and n.28. Different licensing requirements
apply to 10 C.F.R. Part 40 materials licenses, as opposed to 10 C.F.R. Part 50 reactor
licenses. See Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2),
ALAB-765, 19 NRC 645,651 (1984), citing Kerr-McGee Corporation (West Chicago Rare
Earths Facility), CLI-82-2, 15 NRC 232,244-62 (1982), aff'd sub nom. City of West Chicago
v. NRC, 701 F.2d 632 (7th Cir. 1983). See also Louisiana Energy Services (Claiborne
Enrichment Center), CLI-97-15, 46 NRC 294, 296-97 (1997).

20 See affidavit of Christepher McKenney, attached as Exhibit 10 to the Staffs

February 1998 response to the Intervenors' request for stay, at ¶ 7 and n.3. The updated and
corrected cite for uranium effluent concentration limits is to 10 C.F.R. Part 20, Appendix B,
Table 2, col. 2, at page 372 of the 1999 edition of 10 C.F.R. Parts 1-50.
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regard, the Presiding Officer first noted the lack of evidence of elevated uranium levels in

water outside the area of the Church Rock Section 8 site, even though "the mean values of

water sampled in the vicinity of the site show values for this element well above any drinking

water standards." LBP-99-30, supra, slip op. at 42, citing the Staff's 1997 final

environmental impact statement for HRI's ISL mining project (FEIS), Table 3.19, at page

3-36. The Presiding Officer found this distribution of uranium levels to be "persuasive

evidence that uranium does not travel readily through the [Westwater] aquifer, even, over

time scales of thousands of years." LBP-99-30, supra, slip op. at 42. Based in part on this

evidence, the Presiding Officer concluded that the rock in the Westwater Formation "does

act as a significant precipitating agent for uranium and other elements," thus retarding the

spread of contamination beyond a small area away from the Church Rock Section 8 site. Id.,

at 43. The Presiding Officer further found that due to this rock-water chemical interaction,

elevated uranium levels at the Church Rock Section 8 site pose "no threat to present or

reasonably foreseeable water supplies," in view of the distance from the Church Rock

Section 8 site to the nearest water well. Id., at 44.

Accordingly, the argument regarding the NRC uranium effluent-release standard of

0.44 mg/l, and uranium levels in general, is without merit, both as a matter of fact and law,

and does not support the Review Petition.

The Intervenors' fourth contention of legal error regarding groundwater issues claims

that the Presiding Officer improperly shifted the burden of proof from HRI and onto

ENDAUM and SRIC. See Review Petition, at 31. On the contrary, in summarizing his
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decisions regarding "each of Intervenors' significant arguments," including those related to

groundwater, the Presiding Officer stated as follows:

I have been convinced by HRI and the Staff, by a preponderance of the
evidence, that the Church Rock Section 8 portion of the Crownpoint Uranium
Project -- conducted pursuant to the license granted by the Staff -- will have
no substantial inimical impact. Reasonable conditions have been imposed to
assure that any risks have been minimized so that they do not constitute a
public health and safety concern.

LBP-99-30, supra, slip op. at 52 (footnote omitted). Thus, the Presiding Officer did not

improperly shift the burden of proof in this proceeding.

Accordingly, as shown above, the four claims of legal error are without merit, and

do not support the Review Petition with respect to groundwater concerns.

b. Claims of Factual Error are Groundless

The second set of contentions in Intervenors' groundwater argument contains seven

claims of factual error. See Review Petition, at 32-41. To warrant Commission review of

a presiding officer's factual findings, a review petition must show that such findings are "not

even plausible in light of the record viewed in its entirety." Kenneth G. Pierce, supra, 41

NRC at 382. See also Wisconsin Electric Power Co., supra, 5 AEC at 322 (a licensing

board's factual findings may not be set aside simply because the appeal board might have

found differently). Considering this standard, and as discussed further below, it is clear that

the alleged factual errors do not support the Review Petition.

The first claim of factual error concerns the question of which is more important for

purposes of evaluating water flow through the Westwater Formation, the rock's small-scale
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heterogeneous nature,21 or large-scale homogeneous nature. See Review Petition, at 32-34.

The Presiding Officer performed a thorough review of the technical literature, and the

evidence submitted by the parties (see LBP-99-30, supra, slip op. at 9-15), and concluded

as follows regarding the above-stated question:

In light of all the above, I conclude that the ore zone in the Church Rock area
is homogenous (isotropic) with respect to fluid flow, and that the ore zone
does not contain significant channelways. Staff (Ford May 24, 1999
Affidavit at I to 3)[22] also persuasively refutes the Channelways hypothesis,
as do Bartels (Bartels Affidavit, Feb. 19, 1999 at 12-30, and Wasiolek and
Spinks (Affidavit, Feb. 16, 1999[23] at 4-5). The statement (Intervenors'
Groundwater Brief at 19) that the sand channels in the Westwater function
as "pipelines" is without basis.

LBP-99-30, supra, slip op. at 15 (footnote numbers changed). This clearly-stated conclusion

directly refutes the Intervenors' statement that LBP-99-30 "fails to explain" (Review

Petition, at 33) the basis of its decision in this regard. On the contrary, the Presiding Officer

correctly evaluated all of the evidence, rather than just the evidence submitted by ENDAUM

and SRIC. Cf. Review Petition, at 33-34, citing testimony of Dr. Staub and other evidence

21 The observation that the Section 8 mining site covers only a small area significantly

misses the point. See Review Petition, at 32 n.29. The aquifer to be potentially impacted by
the proposed ISL mining at Section 8 covers a much larger area, and the question of concern
here is the degree to which contamination can be transported through the aquifer.

22Exhibit 1 to NRC Staff's Response to HRI's Answer to Presiding Officer's
Questions, May 25, 1999 (Ford May 24, 1999 Affidavit). Ford's qualifications are found at
Exhibit 9, ¶ 2 to NRC Staff's Response to Motion for Stay, Request for Prior Hearing and
Request for Temporary Stay, February 20, 1998 (Ford February 20, 1998 Affidavit). I
determine that Ford is an expert.

23Affidavit of Mary Ann Wasiolek and Michael P. Spinks, P.E., February 16, 1999,
unnumbered attachment to HRI Groundwater Response (Wasiolek/Spinks Affidavit).
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attached as exhibits to Intervenors' Groundwater Brief, but failing to address any of the

rebuttal evidence. Thus, the first claim of factual error regarding ENDAUM's and SRIC's

groundwater concerns does not support the Review Petition.

The second claim of factual error in this regard reiterates the Intervenors' long-

standing contention that the baseline water quality was improperly calculated by HRI. See

Review Petition, at 34-36. The Presiding Officer properly found this contention to be

invalid, since baseline levels have not yet been established. See LBP-99-30, supra, slip op.

at 23. ENDAUM and SRIC properly cite to this portion of LBP-99-30, but fail to show that

the Presiding Officer was factually incorrect in this regard.

The third claim of factual error regarding ENDAUM's and SRIC's groundwater

concerns relates to the Presiding Officer's finding that geochemical processes within the

Westwater aquifer would limit the degree to which groundwater contamination from ISL

mining could be transported away from the Section 8 site. See Review Petition, at 36-37.

The Intervenors state that only "amateur logic" supports the finding that "precipitation must

occur." Id., at 37, citing LBP-99-30, supra, slip op. at 43. The Presiding Officer's finding

in this regard is far more substantial than implied by the Intervenors, and states as follows:

[Dr.] Abitz (Abitz Affidavit at 3) cautions that there is too much reliance on
"natural attenuation through chemical reduction." Abitz states that this is
likely to fail. However, the Intervenors make a point of emphasizing the
outstanding purity of water outside the mine area at Church Rock. Because
the old mine workings contain highly toxic water, precipitation must occur,
so that even if the water "courses" along channels through the aquifer,
uranium would not reach the wells from which pure water currently is being
obtained.
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I have concluded, for reasons stated above at p. 8 et seq. and in the text
immediately above, that the water in the channels does not course, that there
are no channels, and that the drill holes at Church Rock which sampled the
water did not intersect channels. I also conclude that the rock does act as a
significant precipitating agent for uranium and other elements.

I also find, based on the behavior of radon at the Crownpoint site, that radium
contamination does not move rapidly in the Westwater. Radium is about six
times more concentrated at the Crownpoint site than at Church Rock (FEIS
Table 3.13 at 3-27; Table 3.19 at 3-36). This cannot be ascribed to mining
operations in the vicinity. Radium occurs in high concentrations in water in
the vicinity of uranium deposits. In contrast to the Crownpoint mine site, the
Crownpoint town water, from wells in the Westwater, contains radium at
about one-tenth of EPA drinking water standard (FEIS Table 3.12 at 3-26),
indicating that radium is both diluted and removed from the water by the time
it reaches the town wells. As was the case with uranium, water in the vicinity
of a uranium deposit may be well above safe standards for radium in the
vicinity of the mining area, as at Church Rock, but the water from the same
aquifer will be safe to drink away from the mine area because the toxic
elements are diluted and precipitated.

LBP-99-30, supra, slip op. at 43-44 (footnote omitted). This finding reflects a careful review

of the evidence, and is fully supported by that evidence. Thus, the third claim of factual error

regarding ENDAUM's and SRIC's groundwater concerns does not support the Review

Petition.

The fourth claim of factual error regarding ENDAUM's and SRIC's groundwater

concerns relates to the allegation that an HRI consultant improperly modeled groundwater

flow to falsely create the appearance of a barrier protecting Crownpoint municipal water

wells from lixiviant contamination. See Review Petition, at 37-38. On its face, this

allegation is outside the scope of the current phase of this proceeding, as noted by the
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Presiding Officer. See LBP-99-30, supra, slip op. at 16. Thus, the fourth claim of factual

error does not support the Review Petition.

The fifth claim of factual error regarding ENDAUM's and SRIC's groundwater

concerns relates to their charge that HRI did not accurately represent how much water it

would reintroduce (or "bleed") back into the Westwater Formation to control lixiviant

excursions. See Review Petition, at 38-39. The Intervenors quote an excerpt from the

Presiding Officer's finding and term it a"cursory conclusion." Id., at 38, citing LBP-99-30,

supra, slip op. at 27. The Presiding Officer's finding at issue states in full as follows:

Intervenors allege that this reintroduction of bleed water will reduce the
negative pressure that is needed to avoid excursions. HRI (Pelizza Affidavit
at 53) agrees with [Dr.] Staub that reinjection should not be done upgrade of
the mining operation and they state that it will be done outside the influence
of production patterns. HRI, or its parent company, has had experience in
reinjection and there is no reason to doubt the statement. Since the
reintroduction is outside the production pattern, it will not reduce the
negative pressure. Consequently, I conclude that HRI has accurately
represented its bleed rate.

LBP-99-30, supra, slip op. at 27. The Presiding Officer's reference to Mr. Pelizza's affidavit

establishes that his finding in this regard is supported by evidence submitted by HRI. Thus,

the fifth claim of factual error does not support the Review Petition.

The sixth claim of factual error regarding ENDAUM's and SRIC's groundwater

concerns relates to the contention that the Presiding Officer erred in concluding that there is

a reasonable likelihood that water quality will be restored to acceptable levels following ISL

mining at Section 8. See Review Petition, at 39-40, citing LBP-99-30, supra, slip op. at

40-45. The portion of LBP-99-30 cited by the Intervenors is part of Section HI. F. 5 of the
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decision, in which the Presiding Officer addressed the Intervenors' concern that the ISL

industry's track record shows that restoration of the water quality in the Westwater

Formation will not be technologically feasible. See LBP-99-30, supra, slip op. at 38-45.

With respect to his finding that there is a reasonable likelihood that water quality will be

restored to acceptable levels following ISL mining at Section 8, the Presiding Officer stated

in pertinent part as follows:

It also should be recognized that the Westwater is huge, so that it can tolerate
relatively small toxic areas like the Section 17's old mine workings and still
provide high quality drinking water. The water near the old mine workings
is undrinkable yet the aquifer as a whole has not suffered because toxic
elements that migrate out of this area are affected by both precipitation and
dilution. These natural mechanisms help to protect the quality of water in the
aquifer as a whole from the toxicity contained in small areas.

LBP-99-30, supra, slip op. at 39, citing FEIS at 4-57 to 4-58, and Ford's May 11 Affidavit,

at 7-8.

The validity of the evidence relied on by the Presiding Officer is not called into

question by the Intervenors' argument that Dr. Abitz "gave unrefuted testimony that the

redox potential of the rocks downgradient" from the Church Rock Section 8 site was not

evaluated. Review Petition, at 40, citing Dr. Abitz May 21 Affidavit, at 6-9. The Dr. Abitz

May 21 Affidavit was filed at a time when the Staff had no right of reply. This fact formed

part of the basis for the Staff's June 10 motion to strike portions of it from the record, a

motion which the Presiding Officer has not ruled on. Thus, the Dr. Abitz May 21 Affidavit

cannot fairly be characterized as "unrefuted testimony." However, even if this testimony is

accepted as being part of the record in this proceeding, Dr. Abitz does not show therein that
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the redox potential of rocks in and around the Section 8 site would be any different than in

other rock formations bearing uranium. Moreover, as reflected in the following LBP-99-30

excerpt, the issue of redox reactions had previously been addressed by Mr. Ford:

Arsenic, molybdenum, radium, and uranium are readily precipitated by redox
reactions or adsorption on mineral grains while traveling through the rock so
most of these elements will remain close to the mine site and not to [sic]
create problems at a distance.

LBP-99-30, supra, slip op. at 42, citing Ford May 11 Affidavit, at ¶¶ 12-14, and ¶ 24.

Thus, the sixth claim of factual error does not support the Review Petition.

The seventh and last claim of factual error regarding ENDAUM's and SRIC's

groundwater concerns mostly reiterates claims one to six addressed above. See Review

Petition, at 40-41. The reference to the "evidence from Dr. Schlomo Neuman" regarding an

alleged Staff misrepresentation of his views (id., at 40), should be disregarded. Dr. Neuman

was never proffered as a witness on behalf of ENDAUM and SRIC, and has not given any

sworn testimony in this proceeding.

Therefore, as shown above, the seven claims of factual error are without merit, and

do not support the Review Petition with respect to groundwater concerns.

Accordingly, for all of the reasons stated above, the Review Petition's arguments

regarding Intervenors' groundwater concerns lack merit. The Intervenors have not met the

requirements of 10 C.F.R. § 2.786(b)(4), and thus have failed to meet their burden of

showing that Commission review of LBP-99-30 is warranted with respect to their

groundwater concerns.
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2. NEPA Concerns

ENDAUM's and SRIC's five arguments regarding their request for Commission

review of LBP-99-30 with respect to their NEPA concerns are set forth in the Review

Petition, at 42-47. ENDAUM's and SRIC's NEPA concerns were thoroughly analyzed by

the Presiding Officer. See LBP-99-30, supra, slip op. at 53-68. As discussed below, no basis

is shown supporting Commission review of the Presiding Officer's NEPA findings.

In their NEPA argument, the Intervenors first reiterate their claim that the Presiding

Officer improperly shifted the burden of proof from HRI and onto ENDAUM and SRIC. See

Review Petition, at 42-43. As stated in Section IV.B. 1, supra, in, summarizing his decisions

regarding "each of Intervenors' significant arguments," including those related to NEPA

concerns, the Presiding Officer stated as follows:

I have been convinced by HRI and the Staff, by a preponderance of the
evidence, that the Church Rock Section 8 portion of the Crownpoint Uranium
Project -- conducted pursuant to the license granted by the Staff -- will have
no substantial inimical impact. Reasonable conditions have been imposed to
assure that any risks have been minimized so that they do not constitute a
public health and safety concern.

LBP-99-30, supra, slip op. at 52 (footnote omitted). Thus, the Presiding Officer did not

improperly shift the burden of proof in this proceeding.

Next, the Intervenors state that the Presiding Officer erred in not ruling on their

concern that the FEIS contained an inadequate statement of purpose and need. See Review

Petition, at 43. No showing is made that the alleged error creates the type of substantial and
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important policy question, prejudice, or other consideration, warranting Commission review.

See 10 C.F.R. § 2.786(b)(4)(iii-v).

Similarly, the Intervenors' contention that the Presiding Officer failed to perform a

proper cost/benefit analysis fails to show that Commission review is warranted. See Review

Petition, at 43-46. As stated by the Presiding Officer, the FEIS, combined with the Presiding

Officer's decisions to date in this proceeding, and Carlson's May 11 Affidavit, provide the

"hard look" at costs and benefits required by NEPA. See LBP-99-30, supra, slip. op. at

61-62.

ENDAUM's and SRIC's fourth NEPA argument concerns their contention that the

Staff should prepare and issue a supplemental FEIS to address the various concerns raised

by them in this proceeding. See Review Petition, at 46-47. This argument does not cite

LBP-99-30, or any other legal authority, and accordingly does not adequately challenge the

Presiding Officer's finding that a supplemental FEIS is not required. See LBP-99-30, supra,

slip op. at 63-64.

ENDAUM's and SRIC's final NEPA argument concerns their contention that the

FEIS did not properly evaluate the "no action alternative" to HRI's proposed ISL mining

project. See Review Petition, at 47. Assuming arguendo that the FEIS was deficient as

alleged, the record of decision in this proceeding (specifically, Carlson's May 11 Affidavit)

now provides an adequate evaluation of the "no action alternative" to HRI's project. See

LBP-99-30, supra, slip op. at 62.
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Accordingly, as shown above, the five claims of error related to the Intervenors'

NEPA concerns are without merit. The Intervenors have not met the requirements of

10 C.F.R. § 2.786(b)(4), and have therefore failed to meet their burden of showing that

Commission review of LBP-99-30 is warranted with respect to their NEPA concerns.

3. Cumulative Impact Concerns

ENDAUM and SRIC, in cursory fashion, set forth six claims of legal error, and make

an additional claim of factual error in a single paragraph,24 regarding their request for

Commission review of LBP-99-30 with respect to their cumulative impact concerns. See

Review Petition, at 48-51. These concerns were addressed by the Presiding Officer in LBP-

99-30, supra, slip op. at 68-72. As discussed below, no basis is shown supporting

Commission review of the Presiding Officer's cumulative impact findings.

In this regard, the Intervenors' first note that NEPA requires a cumulative impacts

analysis, and claim that the Presiding Officer did not properly apply this requirement. See

Review Petition, at 48-49. The FEIS, at pages 4-120 to 4-127, provided the NEPA-required

24 In making their factual error claim, the Intervenors simply state that the Presiding

Officer incorrectly determined that the FEIS adequately addressed several issues (i.e.,
generation of radioactivity, contamination of ground water, disposal of liquid waste, cultural
resources, socioeconomic and infrastructure impacts, health and environmental stress, and
environmental justice concerns), as "demonstrated in the sections of this Petition for Review
addressing those issues." Review Petition, at 51, citing LBP-99-30 at 70-72. In NRC
adjudicatory proceedings, parties are obligated to ensure that their arguments are supported
by adequate references and citations to the record. See CLI-98-12, Statement of Policy on
Conduct of Adjudicatory Proceedings, 63 Fed. Reg. 41872, at 41874 col. 2 (August 5, 1998).
See alsolO C.F.R. § 2.786 (b)(2)(i-ii). Accordingly, this cursory claim of factual error,
referencing but not citing previous Intervenor argument, does not adequately support the
Review Petition.
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evaluation of cumulative impacts, as found by the Presiding Officer. See LBP-99-30, supra,

slip op. at 70-72. The Intervenors provide no basis to question the validity of this finding

(see Review Petition, at 48-49), thus failing to adequately support the Review Petition in this

regard.

The Intervenors' second claim of legal error, with respect to their cumulative impact

concerns, regards the Presiding Officer's allegedly incorrect determination that the FEIS

adequately addressed cumulative radiation impacts. See Review Petition, at 49, citing

LBP-99-30, supra, slip op. at 70-71. The only argument here repeats contentions made in

the Intervenors' Cumulative Impacts Presentation (which the Presiding Officer has

addressed), and lacks citation to any supporting legal authority. Thus, this argument does

not support the Review Petition.

The Intervenors' third claim of legal error, with respect to their cumulative impact

concerns, complains that unspecified information regarding cumulative impacts was omitted

from the FEIS. See Review Petition, at 49, citing LBP-99-30, supra, slip op. at 70. As the

Presiding Officer explained there, information in the draft EIS regarding the background

radiological characteristics of the Church Rock site was inadvertently omitted from the FEIS.

See LBP-99-30, supra, slip op. at 70, citing McKenney's April 7 Affidavit, at 9. The

Intervenors make no showing that the omission was intentional; that it raises a substantial

and important policy or legal question; or that it prejudiced them in any way. See 10 C.F.R.

§ 2.786(b)(4). Accordingly, this argument does not support the Review Petition.
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Similar to the second claim regarding cumulative impact concerns discussed above,

the Intervenors' fourth claim of legal error lacks adequate citation to any supporting legal

authority. The claim simply asserts that with respect to cumulative impacts of liquid waste

disposal, and cultural resource issues, the Presiding Officer's finding (relying in part on

conditions in HRI's license) is legally erroneous. See Review Petition, at 49-50, and n.47,

citing LBP-99-30, at 71-72. Thus, this claim lacks an adequate basis to support the Review

Petition.

The Intervenors' fifth claim of legal error is that the Presiding Officer failed to

explain the basis for his rulings "on several cumulative impact issues." However, no citation

to LBP-99-30 is provided, and this claim thus lacks an adequate basis to support the Review

Petition.

Finally, with respect to their cumulative impact arguments, the Intervenors again

reiterate their claim that the Presiding Officer improperly shifted the burden of proof away

from HRI and onto ENDAUM and SRIC. See Review Petition, at 50-51. In summarizing

his earlier decisions regarding other issues presented by the Intervenors, the Presiding

Officer stated as follows:

I 'have been convinced by HRI and the Staff, by a preponderance of the
evidence, that the Church Rock Section 8 portion of the Crownpoint Uranium
Project -- conducted pursuant to the license granted by the Staff -- will have
no substantial inimical impact. Reasonable conditions have been imposed to
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assure that any risks have been minimized so that they do not constitute a
public health and safety concern.

LBP-99-30, supra, slip op. at 52 (footnote omitted). ENDAUM and SRIC fail to provide any

convincing argument that the Presiding Officer has acted inconsistently by improperly

shifting the burden of proof on some issues, but not others, in this proceeding. Thus, this

claim lacks an adequate basis to support the Review Petition.

Accordingly, as shown above, the claims of error related to the Intervenors'

cumulative impact concerns are without merit. The Intervenors have not met the

requirements of 10 C.F.R. § 2.786(b)(4), and have therefore failed to meet their burden of

showing that Commission review of LBP-99-30 is warranted with respect to their cumulative

impact concerns.

4. Environmental Justice Concerns

ENDAUM and SRIC argue that LBP-99-30 contains several legal errors, and one

factual error, regarding their request for Commission review of their environmental justice

concerns. See Review Petition, at 53-56. These concerns were addressed by the Presiding

Officer in LBP-99-30, supra, slip op. at 73-76. As discussed below, no basis is shown

supporting Commission review of the Presiding Officer's environmental justice findings.

The Intervenors' first contention in this regard is that the Presiding Officer erred in

finding no adverse impact on the environmental justice population living in the vicinity of

the towns of Church Rock, and Crownpoint, New Mexico. See Review Petition, at 53-55.

Therein, the Intervenors insert scattered excerpts from LBP-99-30, supra, slip op. at 76,
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converting a thorough environmental justice analysis into a few simplistic statements. The

following excerpt from LBP-99-30 demonstrates the care with which the Presiding Officer

analyzed the environmental justice issues:

In previous partial initial decisions and my discussion of groundwater, I have
already determined that Intervenors' principal arguments concerning
environmental effects are without merit. Accordingly, I have no basis for
finding that injection mining at the Church Rock Section 8 site will have any
serious impact on an environmental justice population.

Indeed, my visit to this site permitted me to observe the vastness of the desert
and raises serious questions about how this project at Church Rock Section
8 could possibly have any serious adverse impact on the people of the area.
The project is industrial in nature, but it creates no serious risk of pollution.
Since I have found the project at Church Rock Section 8 to be safe, there is.
no serious adverse impact on an environmental justice population and, unlike
the LES situation, there is no basis for taking measures to mitigate or reduce
that effect. Nor is there any reason to consider, in the context of a new
project, the highly regrettable negative impacts of prior projects that involved
uranium milling and mining. See Intervenors' Environmental Justice Brief
at 21.

The only "adverse" impacts are those that any new economic activity would
have, like road traffic; and, as the entirely adequate discussion of
transportation risks in the FEIS makes clear, there is no reason to mitigate
that kind of effect. See FEIS at 4-116.

I find that the consideration of Environmental Justice in the FEIS is wholly
adequate with respect to, Church Rock Section 8. FEIS at 3-78 to 4-5 and
4-112 to 4-120. The Staff has taken a hard look at a project that does not
raise serious risks for the surrounding community.

LBP-99-30, supra, slip op. at 75-76 (footnote omitted). This analysis is consistent with the

Presiding Officer's earlier health and safety findings, and properly cites the extensive

environmental justice evaluation performed by the Staff in the FEIS. The Intervenors assert

that environmental justice data was ignored in the FEIS, but fail to identify the data in
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question. See Review Petition, at 54-55. Similarly vague is the contention that the Presiding

Officer's reference to his site visit reflects "personal misperceptions" which form "an

impermissible basis" for his environmental justice decision. Id., at 53.25 No legal authority

is cited which would prohibit a presiding officer from basing a legal decision, in part, on his

personal knowledge or perceptions gained by virtue of his involvement in the proceeding.

Accordingly, ENDAUM's and SRIC's first argument that LBP-99-30 contains legal

error does not support their Review Petition with respect to environmental justice concerns.

The Intervenors' second contention of legal error in this regard references the need

for "mitigation measures" to address the cumulative effects of potential' emissions from

HRI's proposed mining, combined with ambient radiation levels already present in the

vicinity of Section 8. See Review Petition, at 55-56. The Intervenors fail to identify what

these "mitigation measures" are, and cite no legal authority in support of their argument.

Additionally, as explained in n.24, infra, concerns regarding existing radiological conditions

in the vicinity of Section 8 are not germane, and such concerns do not form a valid basis for

supporting environmental justice concerns in this proceeding. Thus, this second contention

of legal error does not support the Review Petition.

25 This argument is followed by a reference to the fact that in the past, traditional

uranium mining in the general area around Church Rock and Crownpoint, New Mexico,
caused environmental harm. The Presiding Officer previously ruled that such concerns are
outside the scope of this proceeding. See LBP-98-9, 47 NRC 261, 283 (1998) (concerns
regarding existing radiological conditions in the vicinity of Section 8 are not germane). See
also LBP-99-30, supra, slip op. at 70-72. Thus, such concerns do not form a valid basis for
supporting environmental justice concerns.
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ENDAUM and SRIC further argue that LBP-99-30 contains a factual error, regarding

how the term "community" should be defined. See Review Petition, at 56, citing LBP-99-30,

supra, slip op. at 75. The towns of Church Rock and Crownpoint are certainly more than

four miles from Section 8, as the Presiding Officer indicates in the cited portion of his

decision. In any event, the Intervenors make no showing that this issue raises a substantial

and important policy or legal question; or that, if the Presiding Officer was mistaken in this

regard, that they were thereby prejudiced. See 10 C.F.R. § 2.786(b)(4). Thus, this argument

does not support the Review Petition.

Accordingly, as shown above, the claims of error i:elated to the Intervenors'
/

environmental justice concerns are without merit. The Intervenors have not met the

requirements of 10 C.F.R. § 2.786(b)(4), and have therefore failed to meet their burden of

showing that Commission review of LBP-99-30 is warranted with respect to their

environmental justice concerns.
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CONCLUSION

For the reasons discussed above, the Review Petition fails to meet the Commission's

standards for reviewing a presiding officer's decision. See 10 C.F.R. §§ 2.1253 and

2.786(b)(4). Pursuant to these standards, ENDAUM and SRIC have the burden of showing

that Commission review of LBP-99-18, 49 NRC 415 (1999), LBP-99-19, 49 NRC 421

(1999), and LBP-99-30, 50 NRC - (slip op.), is warranted. The Intervenors have failed to

meet this burden. Accordingly, the Commission should deny the Review Petition in its

entirety, and affirm LBP-99-18, and LBP-99-30.

Respectfully submitted,

/ ohn T. Hull
Counsel for NRC Staff

Dated at Rockville, Maryland
this 17 1h day of September 1999
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