
     February 12, 2013 
 
 
 
 
 
Ms. Katie Sweeney, Esq.  
General Counsel 
National Mining Association 
101 Constitution Avenue, NW, Suite 500 East 
Washington, DC 20001 
 
SUBJECT:  RESPONSE TO JANUARY 7, 2013, NATIONAL MINING ASSOCIATION LETTER 
 
Dear Ms. Sweeney: 
 
I am writing in response to your letter to the U.S. Nuclear Regulatory Commission (NRC) 
dated January 7, 2013, regarding the Uranium Recovery Commission Briefing scheduled for 
February 20, 2013.  The National Mining Association (NMA) has provided feedback on the 
proposed meeting format and has identified several topics it believes warrant discussion at the 
briefing.   
 
Staff understands that NMA had an additional conversation about the briefing format with the 
Office of the Secretary.  Therefore, staff is not addressing NMA’s comments on the briefing 
format in this response.   

 
Staff has reviewed NMA’s comments and provides the following feedback.    
 

(1) Staff resources  
 
Staff relies on letters of intent from licensees and applicants to allocate its workload.  Recent 
staff experience has shown that, on average, less than 40 percent of applications are received 
according to the schedule in the letters of intent.  Consequently, given this inaccuracy, 
developing accurate predictions of incoming applications is quite challenging.  Nonetheless, 
assuming that 40 percent of the intended applications are submitted for review as forecast, 
based on current resources the staff expects that it will have to defer some reviews. 
 
Due to current staffing levels, deferrals of new facility and expansion application reviews have 
occurred and are projected to occur.  Presently, uranium recovery program resources are 
sufficient to undertake 8 to 10 major applications at any given time, depending upon the 
complexity of the actions under review.  The staff defers the review of a major application if the 
workload exceeds the staff’s ability to begin the review.     
 
Over the last two years, events at operating sites have resulted in staff resources being shifted 
from new and expansion licensing to the performance of oversight and inspection activities, 
consistent with our priorities.  Doing so resulted in some delays in current new facility and 
expansion licensing reviews.  One example of an event requiring the shifting of staff resources 
was the yellowcake drum over-pressurization incident that occurred at the Uranium One Willow 
Creek facility, which caused a yellowcake intake at Cameco’s Blind River processing plant in 
Canada.  The staff issued a Confirmatory Action Letter to Uranium One as a result of this 
incident.  Actions associated with this event also included the review of a Root Cause 
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Investigation by Uranium One, discussions with Canadian regulators, and capturing corrective 
action commitments within the license renewal for this facility.   
 
To the extent feasible, Division management has supplemented uranium recovery staff with 
personnel from other branches within the division to address resource shortfalls.  For example, 
health physicists and project managers from other branches have undertaken some of the new 
licensing projects.  Division management is also exploring other options to further supplement 
the uranium recovery staff. 
 

(2) National Historic Preservation Act (NHPA) Section 106 Process 
 
Staff believes that it has improved its implementation of the NHPA Section 106 process over the 
last few years.  For example, staff has been cooperating with the U.S. Department of the 
Interior’s Bureau of Land Management (BLM) under the Memorandum of Understanding for 
both the proposed Dewey-Burdock and Ross projects by jointly preparing the supplemental 
Environmental Impact Statement and conducting the Section 106 review for each project, thus 
gaining efficiency and minimizing duplicative efforts.  Staff also facilitated Tribal field surveys for 
four Crow Butte proposed projects so that the majority of the surveys were completed within 
four weeks.     
 
Staff appreciates industry’s assistance in NRC’s Section 106 consultation process and is aware 
of NMA’s interest in a standardized process, such as a regional programmatic agreement, for 
the Section 106 process.  Staff recognizes the need for a predictable process for Section 106 
reviews of uranium recovery projects that incorporates the experiences gained over the past few 
years so that these lessons can be applied to on-going or upcoming Section 106 reviews.  To 
this end, the staff is in the process of developing a Section 106 guidance document.  Based on 
feedback from the Advisory Council on Historic Preservation (ACHP) and staff’s assessment, 
development of a Section 106 guidance document for uranium recovery would be more cost 
effective and timely, and may accomplish the same goals as those contemplated from a 
regional programmatic agreement.  Staff will further explore the benefits of a regional 
programmatic agreement and remains open to NMA suggestions on this issue.   
 
With respect to NMA’s concern that NRC staff needs to be more decisive in its role as the “lead 
agency,” the staff appreciates the feedback and is open to recommendations for process 
improvements.  The staff notes that Tribes are sovereign governments and Tribal consultations 
must recognize a government-to-government relationship.  Further, consulting parties, including 
Tribes, applicants, and State Historical Preservation Officers (SHPOs), all have legitimate 
interests that need to be acknowledged and considered.  As discussed previously, BLM is a 
cooperating agency in certain projects and its views and input also needs to be considered and 
reflected in NRC’s decision.  In addition, the standard for conducting the Section 106 
consultation process is to “make a reasonable and good faith effort” as outlined in the 
regulations issued by ACHP and codified in Title 36 of the Code of Federal Regulations (36 
CFR), Part 800.  In recent years there has been a significant increase in Tribes’ requests for 
NRC to conduct field identification of historic properties of religious and cultural significance to 
the Tribes.  To ensure that NRC continues to comply with the ACHP’s regulations regarding 
proper implementation of Section 106 consultations and in light of the limited guidance that is 
available for Federal agencies to follow in these areas, staff has been regularly communicating 
with ACHP to receive its advice and guidance.  Based on the experience gained over the past 
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few years, staff believes that process improvements have been, and will continue to be made 
and applied to on-going and future projects. 
 

(3) Billing/invoices 
 
The Office of the Chief Financial Officer will be providing a response under separate cover.   
 

(4) Review process 
 
NMA has provided several comments related to the structure and focus of licensing reviews.  As 
you are aware, uranium recovery facilities are subject to the regulations of 10 CFR Part 20,  
10 CFR Part 40, including Appendix A, and 10 CFR Part 51.  The regulations in Part 20 contain 
radiation protection standards that apply to all facilities licensed by the NRC, whereas the 
regulations in Part 40 relate to possession and use of source and byproduct materials.  The 
regulations in Part 51 implement the requirements of the National Environmental Policy Act of 
1969, as amended.  When performing its safety and environmental reviews, staff relies on the 
guidance contained in NUREG-1569, “Standard Review Plan for In Situ Leach Uranium 
Extraction License Applications,” and NUREG-1748 “Environmental Review Guidance for 
Licensing Actions Associated with NMSS Programs.”  It is important to note that the Uranium 
Mill Tailings Radiation Control Act of 1978, as amended, requires that the Environmental 
Protection Agency (EPA) set standards for uranium recovery facilities and that NRC develop 
conforming standards.  As a result, the regulations in 10 CFR Part 40 were developed to 
conform to the standards set by EPA in 40 CFR Part 192.  The statutory requirement that NRC 
conform to standards set by EPA limits the staff’s flexibility in adopting a risk informed process 
in the uranium recovery program.   
 
Risks from radiological and nonradiological hazards  to groundwater users and groundwater 
resources are a key part of the NRC staff’s safety review of a uranium recovery application.  For 
in-situ recovery (ISR) sites, staff focuses its review on potential impacts to groundwater quality 
from operations.  Staff performs its reviews considering the risk at a particular site.  Greater 
review depth is employed at sites with higher risk.  For example, a site where multiple 
groundwater users are located near an ISR facility will receive greater scrutiny than a site in a 
more remote area.  Additionally, the regulations pertaining to groundwater protection already 
have risk based elements; alternate concentration limits (ACLs) for groundwater restoration are 
one example.  ACLs are considered from a risk based standpoint on a case-by-case basis as 
indicated in 10 CFR Part 40, Appendix A, Criterion 5B(6).   
 
The NRC’s primary responsibilities are to ensure proposed uranium recovery activities are 
protective of the public health and safety and the environment and are not inimical to the 
common defense and security.  In order to fulfill its obligations with respect to the environment, 
the staff’s environmental review needs to consider the effect of the proposed uranium recovery 
project on the environment, disclose its findings to the public, and inform the decision makers 
before a licensing decision is made.   
 
In conducting its environmental reviews, including the Section 106 process, staff follows NRC’s 
NEPA implementing regulations in 10 CFR Part 51 and NHPA implementing regulations in 36 
CFR Part 800.  While environmental reviews are essentially procedural in nature, failure to 
comply with NRC’s NEPA implementing rules can result in unnecessary litigative risk and 
avoidable delays after environmental review documents are issued.  For that reason, it is 
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important for the NRC staff to conduct thorough and independent reviews and produce high 
quality environmental review documents.  As indicated above, the Section 106 process can be 
time consuming.  The staff needs to work with, and consider, the views and concerns of all 
consulting parties, including SHPOs, Tribes, applicants, and in some cases, work with another 
Federal agency (e.g., BLM) as a cooperating agency.   
 

(5) Guidance documents 
 
The NRC has communicated to the industry and other stakeholders our priority system with 
regards to the uranium recovery program.  In decreasing order, they are as follows: 

a. Oversight and inspection of operating/licensed sites. 
b. Review of new licenses and expansions of existing facilities. 
c. Guidance revisions. 

Staff has prioritized new licensing activities above guidance development, which we believe is 
consistent with industry priority.  As a result, work on guidance revisions occurs as staff 
resources become available.   
 
Staff has developed a draft standard review plan for the review of conventional and heap leach 
facilities and plans to issue it for public comment in the spring of 2013.  However, revision of 
NUREG-1569 requires specific groundwater expert support, and that support currently is totally 
committed within work priorities 1 and 2.  Additionally, staff is aware of EPA’s proposed 
rulemaking to incorporate ISR standards into 40 CFR Part 192.  As NRC is required to develop 
conforming standards, revising NUREG-1569 prior to the EPA’s development of its standards 
would result in a duplication of effort that would not be prudent given current resource 
constraints.  In summary, work on guidance revisions will continue as the staff is available.   
 

(6) EPA Subpart W rulemaking efforts 
 
Staff understands that EPA is in the process of updating its regulations in 40 CFR Part 61 
Subpart W, which address radon emission standards at uranium mill tailings sites.  Other than 
awareness that EPA has initiated the rulemaking, staff has not been involved in EPA’s 40 CFR 
Part 61 rulemaking due to being fully engaged with the priorities mentioned above.  Staff has 
previously communicated its position to NMA and this position has not changed.   
 

(7) Clarification of ‘construction’ and ‘commencement of construction’ 
 
The final rule that resulted in the revision to the definition of “construction” and “commencement 
of construction” in 10 CFR Part 40 was initiated in response to an increasing trend noted by the 
NRC staff and industry during a Commission briefing held on December 11, 2008.  Specifically, 
it was noted during that briefing that several applicants had submitted requests seeking 
exemptions from NRC regulations in 10 CFR 40.32(e) that discouraged “commencement of 
construction,” so that the applicant could engage in site preparation activities (e.g., clearing 
land, site grading and erosion control, and construction of main access roadways, non-security 
related guardhouses, utilities, parking lots, or administrative buildings not used to process, 
handle or store classified information) without risk of having their pending applications denied.  
Upon review of NRC’s regulations, it was determined that the meaning of “commencement of 
construction” in §40.32(e) differed from how that term was defined in other parts of NRC’s 
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regulations.  Resolution of this discrepancy would have eliminated the need for most, if not all, 
of the exemption requests that the staff had previously reviewed.  Accordingly, the rulemaking 
was initiated to ensure that there was consistency in meaning for the terms “construction” and 
“commencement of construction” across NRC’s regulations.   
 
In addition, as part of the rulemaking process, the NRC solicited comments from the public on 
the efficacy of a limited work authorization (LWA) process for materials licenses, including 
whether such a process would be appropriate for all, or merely some, materials licenses.   
 
NMA was one of several commenters responding to the NRC’s proposed rulemaking.  The NRC 
addressed all of the comments received in the final rule issued on September 15, 2011 (74 FR 
56951).  In response to NMA’s claim that NRC either ignored or misinterpreted its ruling in 
Nuclear Fuel Services, Inc. (Erwin, Tennessee), CLI-03-03, 57 NRC 329 (2003) (NFS), the staff 
would direct NMA to the discussion in the final rule that occurs at page 56955 of the Federal 
Register, wherein the NRC acknowledges that the discouraging provision in §40.32(e) is 
consistent with the Commission’s comments in NFS. 
 
With respect to NMA’s claim that the revised regulations in §40.32(e) complicates the issue, the 
staff would note that users of nuclear materials and nuclear materials facilities are not 
standardized, and as such, the regulations needed to be able to accommodate and address the 
variety of nuclear materials users and facilities that exist.  As such, certain site preparation 
activities for one type of user may be considered construction because the activity has a 
radiological health or safety nexus within the context of that user’s specific license, whereas for 
another type of user it may not be considered a construction activity because for that user the 
activity lacks a radiological health or safety nexus. 
 
The NRC appreciates NMA’s comments and looks forward to further discussion during the 
February 20, 2013, briefing.  Additionally, as we have discussed, the staff commits to meet with 
NMA following the Commission meeting to spend additional time discussing these important 
topics.   
       Sincerely, 
 
 
       /RA/ 
 
       Larry W. Camper, Director 
       Division of Waste Management 
            and Environmental Protection  
       Office of Federal and State Materials 
           and Environmental Management Programs 
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