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 July 10, 2012

via electronic mail

Duncan White, Chief
Agreement State Programs Branch
Division of Materials Safety and State Agreements
Office of Federal and State Materials and
     Environmental Management Programs 
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001 
duncan.white@nrc.gov

RE: Concern Re Utah Division of Radiation Control - FSME-2012-AS-0004

Dear White: 

INTRODUCTION

1.  This letter is in response to an undated letter I received on July 9, 2012, from the 
Nuclear Regulatory Commission (NRC) regarding a concern I brought to the NRC’s 
attention on May 22, 2012.  The NRC letter was signed by Deborah Jackson, Deputy 
Director, Division of Intergovernmental Liaison and Rulemaking, Office of Federal and 
State Materials and  Environmental Management Programs.  The letter enclosed a 
Statement of Concern and NRC Response, FSME-2012-AS-0004.  The concern I had was 
in regard to recent changes in the State of Utah’s Administrative procedures that (among 
other things) apply to the Division of Radiation Control’s (DRC’s) 11e.(2)  byproduct 
material licensing actions.  The DRC is a division of the Utah Department of 
Environmental Quality.  The NRC letter resolves the concerns that I brought forward on 
May 22; however, it brings up additional, more serious concerns.  

BACKGROUND

2.  The NRC Response states:

The recent changes to Utah Administrative law (Utah Code addition 
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19-1-301.5) do not appear to be applicable to the hearing required by the 
42 U.S.C. § 2021(o)(3)(A) because the new law only applies to 
adjudicatory proceedings related to challenges to licensing actions that 
have already been taken by the State agency, and is not applicable to the 
hearings required by the [Atomic Energy Act] AEA prior to State agency 
11e.(2) licensing actions.

If Utah designates the use of Utah’s formal adjudicatory procedures for the 
hearing required by 42 U.S.C. § 2021(o)(3)(A) prior to 11e.(2) licensing 
actions, then there is no conflict with the AEA because those formal Utah 
procedures at 63G-4-206 provide for cross-examination and recording of 
the hearing, and allow transcripts to be made.  Therefore, at this time, we 
do not see a deficiency in the Utah hearing process as long as Utah uses 
the formal adjudicatory procedures of 63G-4-206, or other equivalent 
procedures, prior to taking 11e.(2) licensing actions.

3.  I had submitted by concern in May because I had always thought that the DRC’s 
procedures for adjudicatory proceeding for challenges to final 11e.(2) byproduct material 
licensing actions (Administrative Rule R-306-5)1 were the procedures that fulfilled the 
requirement in 42 U.S.C. § 2021(o)(3)(A) for a hearing with a transcript, an opportunity 
for cross-examination, and a determination that is subject to judicial review.  Clearly my 
assumption was wrong.  One reason for this assumption was that I am not aware of any 
other procedures for hearings related to 11e.(2) byproduct material licensing actions, 
either before or after the final licensing decision.  Further, since 2004, when the State of 
Utah became an NRC Agreement State for 11e.(2) byproduct material, I know of not one 
instance where the DRC provided an opportunity for an administrative hearing, with a 
transcript and opportunity for cross-examination, prior to taking an 11e.(2) byproduct 
material licensing action.  

4.  Before and after 2004 I have provided written comments on a number of proposed 
11e.(2) byproduct material licensing actions in Utah.  Public notice and comment for 11e.
(2) byproduct material and other DRC licensing actions are held pursuant to Utah 
Administrative Rule R313-17-2.2  Rule R313-17-3 states, “Administrative proceedings 
under the Radiation Control Act are governed by Rule R305-6.”

5.  In addition to providing written comments on 11e.(2) byproduct material licensing 
actions, I provided oral comments at meetings held by the DRC in the vicinity of the 
White Mesa Uranium Mill.  Sometimes these meetings were referred to as “hearings.”  
However, the meeting never provided an opportunity for cross-examination and where 
not noticed as administrative hearings that fulfilled a specific regulatory or statutory 
requirement.  These meetings were not held pursuant to R305-6 (Department of 
Environmental Quality Administrative procedures), Utah Code 63G-4-206 (Formal 

Duncan White/NRC                                                                                                             2 
July 10, 2012

1 http://www.rules.utah.gov/publicat/code/r305/r305-006.htm
2 http://www.rules.utah.gov/publicat/code/r313/r313-017.htm
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Adjudicatory Procedures), or other Utah adjudicatory or administrative hearing 
procedures.  For example, in November 2011, the DRC held two “meetings” to take 
comments on the White Mesa Uranium Mill License Renewal.  See Exhibit A.  I attended 
one of those meetings, which was not hearings with a transcript and opportunity for 
cross-examination, nor was it held pursuant to any specific DRC statute or regulation 
meant to fulfill the requirements of 42 U.S.C. § 2021(o)(3)(A).

DISCUSSION

6.  To the best of my knowledge, the DRC’s Administrative Procedures do not include 
any provision for a hearing (with a transcript, opportunity for cross-examination, and 
written decision) prior to State agency 11e.(2) licensing actions.

7.  The NRC Response to my May concern fails to reference the specific DRC hearing 
procedures that are used for the hearing required by 42 U.S.C. § 2021(o)(3)(A) prior to 
11e.(2) licensing actions.  The Response only states, “If Utah designates the use of Utah’s 
formal adjudicatory procedures for the hearing required by 42 U.S.C. § 2021(o)(3)(A) 
prior to 11e.(2) licensing actions, then there is no conflict with the AEA because those 
formal Utah procedures at 63G-4-206 provide for cross-examination and recording of the 
hearing, and allow transcripts to be made.”  The NRC Response fails to indicate whether 
Utah has, in fact, designated the use of Utah’s formal adjudicatory procedures for the 
require hearings.

8.  The NRC Response fails to identify the specific DEQ Administrative Procedures in 
R305-6 (which are applicable to DRC administrative proceedings) that would govern the 
hearings required by 42 U.S.C. § 2021(o)(3)(A) prior to 11e.(2) licensing actions.

9.  Since the AEA requires Agreement States to have procedures for such hearings (with a 
transcript, opportunity for cross examination, and a written determination that is subject 
to judicial review), I would assume that the NRC knows the specific Utah statutes or 
regulations that fulfill that AEA requirement.  However, it does not appear that the NRC 
knows what those specific administrative procedures are or made sure that such 
administrative procedures were in place as part of their Agreement State approval process 
or IMPEP Review process.

ALLEGATION

10.  Therefore, I allege, the DRC does not, in fact, have any statute or regulation that 
designates procedures for the hearing required by 42 U.S.C. § 2021(o)(3)(A) prior to 11e.
(2) byproduct material licensing actions.  I would also allege that, since 2004, the DRC 
has NEVER held such a hearing prior to an 11e.(2) byproduct material licensing action.
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REMEDY

11.  Currently, the DRC has two pending 11e.(2) byproduct material licensing actions.  
One is for a 2-year extension of the source materials license for the Shootaring Canyon 
Uranium Mill.  The other is the White Mesa Mill License Renewal.  The DRC has 
indicated that they will re-notice the White Mesa License Renewal and provide an 
additional opportunity for public comment, due to the changes in the adjudicatory 
procedures for challenges to DRC licensing actions (including 11e.(2) byproduct material 
licensing actions).  According to the DRC, that process will commence in September of 
this year.  It is not clear if the DRC intends to also re-notice the Shootaring Canyon 
license extension.

12.  In conclusion, I request that the NRC take the following actions:

A.  Require the DRC to amend its regulations to designate procedures for the hearing 
required by 42 U.S.C. § 2021(o)(3)(A) prior to 11e.(2) byproduct material licensing 
actions.

B.  Require the DRC to provide the public with an opportunity for such an administrative 
hearing, after the release of the Environmental Analysis of the proposed licensing action 
(required by 42 U.S.C. § 2021(o)(3)(C)) for the White Mesa Mill License Renewal and 
prior to the final licensing action.

C. Require the DRC to provide the public with an opportunity for such an administrative 
hearing for the extension of the Shootaring Canyon Mill license.

D.  Clarify who may be cross-examined in 42 U.S.C. § 2021(o)(3)(A) licensing hearings.  
Is it the licensee, the regulatory agency, or both?

Thank you for your response to my concerns.  Please feel free to contact me if you have 
any questions.

Sincerely,

Sarah M. Fields
Program Director
sarah@uraniumwatch.org

cc: Rusty Lundberg, DRC
Attachment: As stated

Duncan White/NRC                                                                                                             4 
July 10, 2012


