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UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION 
 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 
 
In the Matter of      ) 
       )  
CHARLISSA C. SMITH    )  Docket No. 55-23694-SP 
       ) 
(Denial of Senior Reactor    )  
  Operator License Application)   ) 
 
 

NRC STAFF MOTION FOR LEAVE TO REPLY TO MS. CHARLISSA  
SMITH’S RESPONSE TO NRC STAFF REQUEST TO DENY HEARING REQUEST 

 
 Pursuant to 10 C.F.R. § 2.323, the Staff of the Nuclear Regulatory Commission (“Staff”) 

seeks leave to reply to Charlissa C. Smith’s (“Ms. Smith” or “Petitioner”) Response to NRC Staff 

Request to Deny Hearing Request (“Petitioner’s Reply”).  The Staff submits that under the 

circumstances presented in this case, fairness requires that the motion be granted.  Licensing 

Boards should grant such motions “where necessity or fairness dictates.”  U.S. Dep’t of Energy 

(High-Level Waste Repository), CLI-08-12, 67 NRC 386, 393 (2008). 

            On January 6, 2013, Ms. Smith filed her Reply to the NRC Staff’s Response to Ms. 

Charlissa C. Smith’s Request for Hearing on Denial of Application for a Senior Reactor Operator 

License (Dec. 31, 2012) (ADAMS Accession No. ML12366A259).  Petitioner’s Reply included 

multiple additional factual bases not submitted with Ms. Smith’s initial pleading.  On January 7, 

2013, Ms. Smith filed over 1100 pages of additional supporting documentation not included in 

her initial pleading.1

                                                           
1   In addition, on January 7, 2013, counsel for the Staff received an email from Nicole Picard, Law Clerk, 
Atomic Safety and Licensing Board Panel, regarding Ms. Smith’s request to file two non-public 
documents in her case.  The email requested that the Staff file any objection by January 10, 2013 at 
12:00 noon.  As explained in the attached reply, several of the grounds for opposing the two non-public 
documents apply equally to the remainder of Ms. Smith’s January 7, 2013 filings and to portions of 
Petitioner’s Reply. 

  Ms. Smith’s filings exceed the legal scope of a reply brief, which 
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 “should be ‘narrowly focused on the legal or logical arguments presented in the . . . NRC staff 

answer,’” Louisiana Energy Services, L.P. (Nat’l Enrichment Facility), CLI-04-25, 60 NRC 223, 

226 (2004) (“LES I”), and may not “provide, for the first time, the necessary threshold support for 

contentions,”  Louisiana Energy Services, L.P. (Nat’l Enrichment Facility), CLI-04-35, 60 NRC 

619, 623 (2004) (“LES II”); see also Nuclear Mgmt. Co., LLC (Palisades Nuclear Plant), CLI-06-

17, 63 NRC 727, 732 (2006). 

            Because Ms. Smith’s reply and subsequent filings exceeded the scope of a permissible 

reply, necessity and fairness require that the Staff be granted leave to file the attached reply to 

have a meaningful opportunity to respond to the new filings. 

CERTIFICATION 

 In accordance with 10 C.F.R. § 2.323(b), Ms. Susan Uttal, counsel for the Staff, certifies 

that on January 9, 2013, she contacted Ms. Smith via e-mail in an effort to resolve the issues in 

this motion.  By return e-mail, Ms. Smith indicated that she opposes the Staff’s motion based on 

the materials’ relevance to the case and factual support for the contentions. 

     Respectfully submitted, 

      /Signed (electronically) by/  
      David M. Cylkowski 
      Counsel for NRC Staff 
      U.S. Nuclear Regulatory Commission 
      Office of the General Counsel 
      Mail Stop O-15 D21 
      Washington, DC  20555 
      Telephone:  (301) 415-1631 
      E-Mail:  David.Cylkowski@nrc.gov 
       
 /Executed in Accord with 10 CFR 2.304(d)/ 
      Susan L. Uttal 
      Counsel for NRC Staff 
      U.S. Nuclear Regulatory Commission 
      Office of the General Counsel 
      Mail Stop O-15 D21 
      Washington, DC  20555 
      Telephone:  (301) 415-1582 
      E-Mail:  Susan.Uttal@nrc.gov 
 
Dated at Rockville, Maryland - this 10th day of January, 2013 

mailto:David.Cylkowski@nrc.gov�
mailto:Susan.Uttal@nrc.gov�
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NRC STAFF REPLY TO MS. CHARLISSA SMITH’S RESPONSE  
TO NRC STAFF REQUEST TO DENY HEARING REQUEST  

INTRODUCTION 
 

 On January 6, 2012, Ms. Charlissa Smith filed her Response to NRC Staff Request to 

Deny Hearing Request (“Petitioner’s Reply”) in the above-captioned matter.  On January 7, Ms. 

Smith submitted over 1100 pages of additional filings.  The Staff of the Nuclear Regulatory 

Commission (“Staff”) hereby files its Reply to these additional filings, as well as to those portions 

of Petitioner’s Reply seeking to introduce new bases for Ms. Smith’s initial Request for Hearing 

(Dec. 5, 2012) (ADAMS Accession No. ML12361A329). 

 As a preliminary matter, the Staff notes that the November 15, 2012 letter to Ms. Smith 

informing her that the NRC was sustaining the denial of her SRO license did not include 

instructions for filing a Request for Hearing via the NRC Electronic Information Exchange (“EIE”) 

system, but instead instructed her to submit her request in writing via U.S. Mail or private 

courier.  Letter from Ho K. Nieh, Director of Division of Inspection and Regional Support, Office 

of Nuclear Reactor Regulation, to Charlissa C. Smith (Nov. 15, 2012) (ADAMS Accession No. 

ML12307A152).  Therefore, the Staff withdraws the portion of its opposition to the Request for 

Hearing that is grounded on Ms. Smith’s filing of her Request for Hearing by U.S. mail rather 
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than via the EIE by December 5, 2012.2

DISCUSSION 

  See NRC Staff’s Response to Ms. Charlissa C. Smith’s 

Request for Hearing on Denial of Application for a Senior Reactor Operator License (Dec. 31, 

2012) (ADAMS Accession No. ML12366A259) (“NRC Staff Answer”) at 6-7.  The Staff 

maintains, however, that the Request for Hearing should be denied because it fails to put forth 

an admissible contention.  The contentions included in the Request for Hearing are either 

immaterial to the findings required by the NRC to support license denial or lack an adequate 

factual basis.  Id. at 7-15. 

I. Legal Standards 

 The Commission has made it clear that a reply may not raise new arguments, new 

bases, or new issues in an attempt to cure a defective initial pleading.  See Louisiana Energy 

Services, L.P. (Nat’l Enrichment Facility), CLI-04-25, 60 NRC 223, 224-25 (2004) (“LES I”); 

Nuclear Mgmt. Co., LLC (Palisades Nuclear Plant), CLI-06-17, 63 NRC 727, 732 (2006).  

Instead, a reply brief “should be ‘narrowly focused on the legal or logical arguments presented 

in the . . . NRC staff answer.’”  LES I, CLI-04-25, 60 NRC at 226.  The Commission’s “rules do 

not allow . . . using reply briefs to provide, for the first time, the necessary threshold support for 

contentions,” as doing so would “eviscerate [the Commission’s] rules governing timely filing.”  

Louisiana Energy Services, L.P. (Nat’l Enrichment Facility), CLI-04-35, 60 NRC 619, 623 (2004) 

(“LES II”).  Furthermore, “[i]t is well established in NRC proceedings that a reply cannot expand 

the scope of the arguments set forth in the original hearing request.”  Palisades, CLI-06-17, 63 

NRC at 732 (citing LES I, CLI-04-25, 60 NRC 223).  While a petitioner is not required to prove 

her case in the initial request for hearing, “if the contention as originally pled did not cite 

adequate documentary support, a petitioner cannot remediate the deficiency by introducing in 

                                                           
2 Ms. Smith has now obtained access to the NRC EIE system, and should be able to comply with 

the filing requirements of 10 C.F.R. § 2.302.  
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the reply documents that were available to it during the time frame for initially filing.”  Palisades, 

CLI-06-17, 63 NRC at 732. 

 A petitioner may not introduce new bases for a contention “in a reply brief, or any other 

time after the date the original contentions are due, unless the petitioner meets the late-filing 

criteria set forth in 10 C.F.R. § 2.309(c).”  Palisades, CLI-06-17, 63 NRC at 732.  Under          

10 C.F.R. § 2.309(c)(1), filings after the deadline “will not be entertained absent a determination 

by the presiding officer that a participant has demonstrated good cause” for failure to file by the 

deadline. 

 These requirements apply equally to pro se petitioners.  As the Commission has recently 

affirmed, when a party proceeds without counsel it “must bear responsibility for failures 

to properly and timely submit evidence.”  Nuclear Generation Co. and Entergy Nuclear 

Operations, Inc. (Pilgrim Nuclear Power Station), CLI-10-14, 71 NRC __ 

(June 17, 2010) (slip op. at 29).  The Atomic Safety and Licensing Board presiding over the 

Tennessee Valley Authority (Bellefonte Nuclear Power Plant, Units 3 and 4), LBP-08-16, 68 

NRC 361, 400 (2008) proceeding applied this principle when pro se petitioners attempted to 

submit additional basis documents at the reply stage of the pleadings.  Id. (citing Shieldalloy 

Metallurgical Corp. (Cambridge, Ohio Facility), CLI-99-12, 49 NRC 347, 354 (1999); Public 

Service Electric and Gas Co. (Salem Nuclear Generating Station, Units 1 and 2), ALAB-136, 6 

AEC 487, 489 (1973)).  The Bellefonte Board held that “[e]ven in the face of the Commission's 

longstanding admonition that [the Board] provide latitude to [pro se] participants,” the petitioners’ 

decision to submit additional basis documents “at the time they submitted their reply is one that 

runs afoul of the Commission’s explicit and repeated directive that reply pleadings cannot be 

used to introduce additional supporting information relative to a contention (as opposed to 

addressing the arguments raised in response to the petition).”  Id. (citing LES I, CLI-04-25, 60 

NRC at 225). 
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II. Ms. Smith’s Request to File Non-Public Documents Seeks to Supplement the Initial 
Request for Hearing with Facts Not in Dispute and Impermissibly Seeks to Supplement 
the Initial Request for Hearing with Additional Bases 

 
 Ms. Smith seeks to submit two documents as non-public filings.  The first is a  

July 13, 2013 letter from the facility licensee to the Region II NRC Staff, which includes the 

names of six persons (including Ms. Smith) for whom the facility licensee indicates it will request 

a waiver from the 2012 operating test.  As noted in the NRC Staff’s Answer, the Staff does not 

dispute that the facility licensee submitted a preliminary waiver request for Ms. Smith.  NRC 

Staff Answer at 4.  Therefore, as the July 13, 2011 letter contains no facts in dispute, its 

submission is unnecessary. 

 In addition, the submission of both documents is impermissible under Commission 

precedent.  As explained below, Ms. Smith’s submission of these two documents amounts to 

impermissibly supplementing the initial Request for Hearing with additional bases after the 

deadline.  Because Ms. Smith does not demonstrate good cause for filing these documents late, 

the Board should disregard them. 

III. Ms. Smith’s Reply Brief and January 7, 2013 Filings Impermissibly Supplement the 
Request for Hearing with Additional Bases Without Demonstrating Good Cause for Filing 
After the Deadline 

 
A. Ms. Smith’s Reply Brief, Including the Multiple January 7, 2013 Filings, 

Impermissibly Seeks to Supplement the Initial Request for Hearing with 
Additional Bases 

 
 Contrary to Commission precedent, Ms. Smith used her Reply brief and subsequent 

filings to assert additional factual bases for the initial Request for Hearing.  The new factual 

material relates to three contentions Ms. Smith propounded in her Request for Hearing, namely, 

that (1) she should have been granted a waiver from the requirement to retake the operating 

test portion of her Senior Reactor Operator examination in 2012, (2) her grade on the operating 

test should be adjusted to a passing score because the NRC examiners on the examination 

team were biased against her and held her to an unfairly high standard, and (3)  the NRC Staff’s 

informal review of her operating test assessment was unsatisfactory.  Request for Hearing  
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at 1, 12-14.  As described below, Ms. Smith has not established good cause for filing this 

additional factual material after the deadline, and the Board should therefore disregard it. 

 In Petitioner’s Reply, Ms. Smith seeks to introduce new bases not submitted in support 

of her initial Request for Hearing.  She enumerates ten “[c]ontentions with a brief explanation” 

that challenge the assessment of her operating test performance, most of which incorporate or 

depend entirely upon factual information not included in the Request for Hearing.  Petitioner’s 

Reply at 3-5.  Only the first paragraph in this list constitutes an appropriate argument for a Reply 

brief, as it is the only paragraph “focused on the legal or logical arguments presented in the . . . 

NRC staff answer.”  LES I, CLI-04-25, 60 NRC at 226.  Eight of the other enumerated 

contentions seek to introduce new bases—if not entirely new arguments—well after the 

deadline for submission of the Request for Hearing and supporting documents, and one 

remaining contention simply restates an argument in the Request for Hearing. 

 Contentions 2-6 challenge negative assessments of Ms. Smith’s operating test 

performance in the Senior Reactor Operator role.  Contention 2 challenges a negative 

assessment of Ms. Smith’s reason for directing the start of the standby EHC pump.  Petitioner’s 

Reply at 3.Contention 3 challenges a negative assessment based on Ms. Smith’s failure to 

ensure an appropriate pressure level before directing the Reactor Operator to block SI/SLI.  

Petitioner’s Reply at 3.  Contention 4 challenges a negative assessment based on Ms. Smith’s 

decision not to return pressurizer heaters to automatic at the appropriate time.  Petitioner’s 

Reply at 3.  Contention 5 challenges a negative assessment based on Ms. Smith’s failure to 

understand the impact of a failure on charging flow.  Petitioner’s Reply at 3-4.  Contention 6 

challenges a negative assessment based on Ms. Smith’s failure to correctly diagnose the Tave-

to-Tref deviation and her subsequent incorrect instructions to the Reactor Operator to manually 

insert control rods.  Petitioner’s Reply at 4.  As these contentions were not included in the 

Request for Hearing, they impermissibly “expand the scope of the arguments set forth in the 
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original hearing request.”  Palisades, CLI-06-17, 63 NRC at 732 (citing LES I, CLI-04-25, 60 

NRC 223). 

 Contentions 7-10 challenge negative assessments of Ms. Smith’s operating test 

performance in the Reactor Operator role.  Contention 7 challenges a negative assessment 

based on Ms. Smith’s failure to make timely reactivity changes.  Petitioner’s Reply at 4.  Ms. 

Smith states that it “can be proven with simulator data”—which was not submitted with the 

Request for Hearing—that this negative assessment was improper.  Id.  Contention 8 

challenges a negative assessment based on Ms. Smith’s observed weakness in locating the 

sludge mixing isolation valve hand switches.  Petitioner’s Reply at 4.  This contention 

impermissibly seeks to introduce additional factual bases for Ms. Smith’s assertion in her 

Request for Hearing that she was negatively assessed for “[n]ot making a recommendation on 

an event that does not list the operating position that I held as the position being evaluated for 

the failure.”  Request for Hearing at 7.  Contention 9 does not dispute that Ms. Smith committed 

an error, but challenges the categorization of that error and directs the Board to “[r]eview the 

individual grade sheet”—which was not submitted with the Request for Hearing—for factual 

support.  Petitioner’s Reply at 4-5.  Contention 10 challenges the decision of the NRC informal 

review panel to categorize an error as a critical task.  Petitioner’s Reply at 4-5.  This contention 

simply reasserts an argument made in the initial Request for Hearing, which was submitted 

without adequate factual support.  Request for Hearing at 10-11. 

 In addition, Ms. Smith attached to her Reply brief a copy of the original informal review 

request filed with the NRC Staff, Petitioner’s Reply, Attachment 1.  This attachment includes 

multiple diagrams, charts, and photographs, none of which were submitted as part of the 

Request for Hearing even though they were available to Ms. Smith before the initial filing 

deadline.  See generally Petitioner’s Reply, Attachment 1.  As the Commission has made clear, 

where the original pleading “did not cite adequate documentary support, a petitioner cannot 
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remediate the deficiency by introducing in the reply documents that were available to it during 

the time frame for initially filing.”  Palisades, CLI-06-17, 63 NRC at 732. 

 Because Petitioner’s Reply includes additional bases not submitted as part of the initial 

Request for Hearing, Ms. Smith impermissibly goes beyond addressing “the legal or logical 

arguments presented in the . . . NRC staff answer’” in an attempt to cure defects in the Request 

for Hearing.  LES I, CLI-04-25, 60 NRC at 226.  Under Commission precedent, such remedial 

attempts are impermissible.  Palisades, CLI-06-17, 63 NRC at 732. 

B. Ms. Smith’s Multiple January 7 Submissions Impermissibly Seek to Supplement 
the Initial Request for Hearing with Additional Bases 

 
 The NRC Staff further opposes Ms. Smith’s multiple January 7, 2012 filings, which 

impermissibly seek to add additional factual support to the Request for Hearing, but are 

submitted after the deadline for timely filing and do not meet the standards in  

10 C.F.R. § 2.309(c)(1) for late-filed documents.   

 In particular, Ms. Smith submitted via the EIE system (1) copies of her request for 

informal NRC Staff review of her operating test assessment, (2) the informal review panel’s 

decision sustaining denial of her license application, (3) written comments from the examiner 

assigned to her 2012 operating test, (4) internal NRC Staff email communications regarding a 

potential request for waiver of the 2012 operating test on behalf of Ms. Smith, and (5) email 

communications between the NRC Staff and the facility licensee regarding the waiver.  

However, none of these documents were included in her initial Request for Hearing, and the 

deadline for filing the Request for Hearing and all supporting documents was December 5, 

2012.  See 10 C.F.R. § 2.103(b)(2) (requiring petitioners to submit a request for hearing within 

twenty days of notice of the license denial).  Therefore, the Board should disregard these filings 

because Ms. Smith has not demonstrated good cause for failing to file them by the deadline.
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C. Ms. Smith Does Not Demonstrate Good Cause for Failure to Submit Supporting 
Documents by the Required Deadline 

 
 Because Ms. Smith failed to submit the required supporting bases by the deadline, she 

may not submit these documents unless she meets the criteria for late filings in  

10 C.F.R. § 2.309(c)(1).  Under 10 C.F.R. § 2.309(c)(1), filings after the deadline “will not be 

entertained absent a determination by the presiding officer that a participant has demonstrated 

good cause.”  The Commission has clarified that “failure to comply with our pleading 

requirements for late filings constitutes sufficient grounds for rejecting  . . . hearing requests.”  

Amergen Energy Co., LLC (License Renewal for Oyster Creek Nuclear Generating Station), 

CLI-09-7, 69 NRC 235, 260-61 (2009); see also id. at 272 (“Our expanding adjudicatory docket 

makes it critically important that parties comply with our pleading requirements and that the 

Board enforce those requirements.”).  To demonstrate good cause under  

10 C.F.R. § 2.309(c)(1), a petitioner must show that the filing is timely in light of new information 

that is “materially different” from previously available information.  Petitioners cannot simply 

point to “documents merely summarizing earlier documents . . . [as doing so] . . . do[es] not 

render ‘new’ the summarized or compiled information.”  Entergy Nuclear Vermont Yankee, 

L.L.C. and Entergy Nuclear Operations, Inc. (Vermont Yankee Nuclear Power Station), CLI-11-

02, 73 NRC __ (Mar. 10, 2011) (slip op. at 13).  While the regulations do not define “timely,” 

most boards provide a thirty-day deadline for petitions based on new information.  E.g., Entergy 

Nuclear Vermont Yankee, LLC, and Entergy Nuclear Operations, Inc. (Vermont Yankee Nuclear 

Power Station), LBP-06-14, 63 NRC 568, 574 (2008). 

However, nearly all of the factual information Ms. Smith submitted in her Reply and 

subsequent filings was available prior to the Request for Hearing.  The sole possible exception 

is an internal facility licensee email Ms. Smith seeks to submit as a non-public filing.  However, 

this email merely summarizes communications between the facility licensee and the Region II 

Staff regarding a potential waiver request for Ms. Smith.  As such, it does not constitute new 
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information and cannot support a showing of good cause.  Vermont Yankee, CLI-11-02, 73 NRC 

___ (slip op. at 13). 

Ms. Smith makes two equitable arguments that she should be entitled to file a complete 

Request for Hearing with adequate factual bases after the deadline.  First, she argues that she 

“was under the care of a doctor for several weeks and hospitalized twice (From November 5th – 

Present).”  Petitioner’s Reply at 2.  However, she has not provided sufficient information to 

establish her illness as an adequate basis for good cause for filing her supporting documents 

after the deadline.  For example, Petitioner’s Reply does not identify the duration of her hospital 

stay, the degree of her incapacitation, or other information that would suffice as basis for the 

Board to determine that her illness was a basis for good cause for filing after the deadline, such 

as supporting information from a medical professional.3

 Ms. Smith also argues that the letter she received informing her of her right to request a 

hearing “did not identify the requirements to submit a contention.”  Id.  However, as the 

Commission has made clear, even pro se litigants “must bear responsibility for failures to 

properly and timely submit evidence.” Pilgrim, CLI-10-14, 71 NRC __ (June 17, 2010) (slip op. 

at 29).  Furthermore, under the Federal Register Act, however, “[u]nless otherwise specifically 

provided by statute . . . [or] except in cases where notice by publication is insufficient in law,” 

publication of a document in the Federal Register is legally “sufficient to give notice of the 

contents of the document to a person subject to or affected by it.”  44 U.S.C. § 1507; see also 

Wrangler Laboratories et al., ALAB-951, 33 NRC 505 n.30 (1991) (holding that publication in the 

“Federal Register essentially provides notice to all interested persons of the contents of, and 

thus the Commission's intent regarding . . . regulatory language”).  The requirements in  

   

                                                           
3 The Staff does not suggest that Ms. Smith should have provided information as to the precise 

nature of her illness, i.e., her diagnosis or treatment, which is personal privacy information and not 
necessary to demonstrate good cause for filing after the deadline.  Rather, the Staff submits that Ms. 
Smith should have provided enough information to allow the Board to conclude that her ability to file the 
information she believes relevant within the deadline was significantly impaired.   
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10 C.F.R. § 2.309 were published in the Federal Register as recently as August 3, 2012.  

Amendments to Adjudicatory Process Rules and Related Requirements; Final Rule, 77 Fed. 

Reg. 46562 (Aug. 3, 2012).  Therefore, Ms. Smith cannot demonstrate good cause based on 

her lack of understanding of the filing requirements in 10 C.F.R. § 2.309. 

 As Ms. Smith has not shown good cause for seeking to submit several hundred pages of 

basis documents over one month after the deadline, the January 7, 2013 filings should be 

disregarded. 

CONCLUSION 

 Because both significant portions of Petitioner’s Reply brief and the entirety of Ms. 

Smith’s January 7, 2012 submissions impermissibly seek to add additional bases after the 

deadline, the Board should decline to consider them.  

     Respectfully submitted, 

      /Signed (electronically) by/  
      David M. Cylkowski 
      Counsel for NRC Staff 
      U.S. Nuclear Regulatory Commission 
      Office of the General Counsel 
      Mail Stop O-15 D21 
      Washington, DC  20555 
      Telephone:  (301) 415-1631 
      E-Mail:  David.Cylkowski@nrc.gov 
       

 
 /Executed in Accord with 10 CFR 2.304(d)/ 
      Susan L. Uttal 
      Counsel for NRC Staff 
      U.S. Nuclear Regulatory Commission 
      Office of the General Counsel 
      Mail Stop O-15 D21 
      Washington, DC  20555 
      Telephone:  (301) 415-1582 
      E-Mail:  Susan.Uttal@nrc.gov 

 
Dated at Rockville, Maryland 
this 10th day of January, 2013 
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