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NRDC
THE EU.:Tif' BEST DEFENSE

January 2, 2012

Via Electronic Mail

Ms. Cindy Bladey
Chief, Rules, Announcements, and Directives Branch (RADB)
Office of Administration
Mail Stop: TWB-05-BO1M
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
www.regulations.gov

RE: Natural Resources Defense Council Comments on the Proposed Waste Confidence
Scoping Notice (Docket ID NRC-2012-0246)

Dear Ms. Bladey:

The Natural Resources Defense Council (NRDC) writes today to comment on the U.S. Nuclear
Regulatory Commission's (NRC or the agency) Consideration of Environmental Impacts of
Temporary Storage of Spent Fuel After Cessation of Reactor Operation: Request for comments
on the notice of intent to prepare and environmental impact statement and notice ofpublic
meetings. 77 Fed. Reg. 65137 (October 25, 2012) (hereinafter referred to as the "Waste
Confidence Scoping Notice").

I. Summary of Comments

Over the next several years, NRC will have before it several relicensing decisions for existing
reactors and, potentially, several decisions on whether to license new nuclear facilities. For the
first time in its nearly 40 years of existence, NRC must conduct an in-depth analysis that
provides the legal and technical justification for finding that if the NRC continues to license and
relicense those nuclear power plants and allow for the associated production of spent nuclear fuel
("SNF"), that SNF can be safely managed, even in the event a disposal option will not be
available at any time and that extended storage will be necessary, essentially in perpetuity.

Such a task is before the agency because of a recent decision by the United States Court of
Appeals for the D.C. Circuit that will be discussed at length in these comments. Until that
decision, the Waste Confidence Determination was used to enable licensing decisions based on
its findings and rendered uncontestable general conclusions about the environmental effects of
plant licensure that will applied in every licensing decision. The D.C. Circuit vacated the Waste
Confidence Determination; noted the Commission apparently has no long-term plan other than
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hoping for a geologic repository; observed that if the government continues to fail in its quest to
establish one, SNF will seemingly be stored on site at nuclear plants on a permanent basis; and
thus required NRC to assess the potential environmental effects of such a failure.

And so here we are today, in receipt of NRC's initial Waste Confidence Scoping Notice for this
required NEPA document. As will be detailed in the pages that follow, the Waste Confidence
Scoping Notice as currently formulated does not comply with the law as it fails to articulate the
major federal action triggering the need for an Environmental Impact Statement and it fails to
present possible alternatives to the extent possible. We respectfully request NRC withdraw the
document and reissue it with the appropriately defined major federal action and presentation of
alternatives.

II. NRDC Statement of Interest

NRDC is a national non-profit membership environmental organization with offices in
Washington, D.C., New York City, San Francisco, Chicago, Los Angeles and Beijing. NRDC
has a nationwide membership of over one million combined members and activists. NRDC's
activities include maintaining and enhancing environmental quality and monitoring federal
agency actions to ensure that federal statutes enacted to protect human health and the
environment are fully and properly implemented. Since its inception in 1970, NRDC has sought
to improve the environmental, health, and safety conditions at the nuclear facilities operated by
DOE and the civil nuclear facilities licensed by the NRC and their predecessor agencies. NRDC
was instrumental in the original Waste Confidence decision and was a petitioner in the recent
proceeding before the United States Court of Appeals for the District of Columbia Circuit where
this matter was heard.

III. Background

On June 8, 2012, the United States Court of Appeals for the District of Columbia Circuit decided
a consolidated challenge by NRDC, several other environmental groups, and several states to the
NRC's "Waste Confidence Decision" and "Temporary Storage Rule." See New York, et al. v.
NRC, 681 F.3d 471 (D.C. Cir. 2012). When the D.C. Circuit vacated NRC's Waste Confidence
Decision and Temporary Storage Rule, which every nuclear power reactor license relied upon
when it received an operating license from the agency, it reversed a three decade bar on the
public's ability to challenge how the agency regulates the production of SNF and nuclear waste
recovered from SNF, including the agency's determination that the issue of nuclear waste has no
impact on licensing nuclear power reactors.

The decision and the transcript of the oral argument accompany our comments. See Attachments

1 and 2 (noted hereinafter as "Att. ").

A. Initial History of the Waste Confidence Decision

In June of 1977, NRC denied a NRDC petition that forced the question of whether there should
be (1) a rulemaking proceeding to determine whether high-level radioactive wastes generated in
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nuclear power reactors can be permanently disposed of without undue risk to public health and
safety; and (2) withholding of action on pending and future applications for operating licenses
for nuclear power reactors until such time as an affirmative determination has been made. We
then petitioned the United States Court of Appeals for the Second Circuit to review the NRC
decision. The 2 nd Circuit found in pertinent part:

[I]t is neither necessary nor reasonable for the Commission to
insist on proof that a means of permanent waste disposal is on hand
at the time reactor operation begins, so long as the Commission
can be reasonably confident that permanent disposal (as
distinguished from continued storage under surveillance) can be
accomplished safely when it is likely to become necessary.
Reasonable progress towards the development of permanent
disposal facilities is presently being accomplished. Under these
circumstances a halt in licensing of nuclear power plants is not
required to protect public health and safety.

Natural Resources Defense Council v. NRC, 582 F.2d 166, 169 (2nd Cir. 1978). And so it was in
1978. The sense of "progress" noted by the 2 nd Circuit on the development of permanent
disposal facilities provided the basis for what would become the "Waste Confidence
Determination" and the compromise described above.

In a parallel action only one year later, the State of Minnesota challenged a NRC decision
granting two operators of nuclear plants amendments to licenses to expand on-site SNF storage
without first determining whether the federal government could permanently dispose of the
nuclear waste. The United States Court of Appeals for the D.C. Circuit held that NRC could
properly consider the complex issue of nuclear waste disposal in a generic proceeding such as a
rulemaking and then apply its determinations in subsequent adjudicatory proceedings, noting the
NRC's "reasonable assurance" a permanent solution would be found. Minnesota v. NRC, 602
F.2d 412, 416 (D.C. Cir. 1979). Importantly, the D.C. Circuit remanded the matter before the
particular parties to the NRC for further proceedings to determine whether those reasonable
assurances existed. Id. at 419. This essential situation remained in place for the next thirty years,
regardless of what transpired with efforts at nuclear waste disposal.

B. The Original Waste Confidence Findin2s

These cases gave rise to the NRC's "waste confidence" rulemaking. In 1984, after varying
rounds of development, the NRC made five findings that constituted the waste confidence
decision:

(1) The Commission finds reasonable assurance that safe disposal
of high level radioactive waste and spent fuel in a mined geologic
repository is technically feasible.

(2) The Commission finds reasonable assurance that one or more
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mined geologic repositories for commercial high-level radioactive
waste and spent fuel will be available by the years 2007-09, and
that sufficient repository capacity will be available within 30 years
beyond expiration of any reactor operating license to dispose of
existing commercial high level radioactive waste and spent fuel
originating in such reactor and generated up to that time.

(3) The Commission finds reasonable assurance that high-level
radioactive waste and spent fuel will be managed in a safe manner
until sufficient repository capacity is available to assure the safe
disposal of all high-level radioactive waste and spent fuel.

(4) The Commission finds reasonable assurance that, if necessary,
spent fuel generated in any reactor can be stored safely and without
significant environmental impacts for at least 30 years beyond the
expiration of that reactor's operating licenses at that reactor's spent
fuel storage basin, or at either onsite or offsite independent spent
fuel storage installations.

(5) The Commission finds reasonable assurance that safe
independent onsite or offset spent fuel storage will be made
available if such storage capacity is needed.

49 Fed. Reg, 34659 (Aug. 31, 1984) (emphasis added). On the basis of these findings, NRC
made a generic determination that spent fuel generated at any reactor can be stored safely and
without significant environmental impacts for at least 30 years beyond the expiration of any
Commission license. The NRC amended 10 CFR § 51 by adding this generic determination as 10
CFR § 51. 2 3(a).

C. Waste Confidence Revisions

The NRC revised the waste confidence rule in 1990, leaving much in place but amending the
second and fourth findings as follows:

Finding 2: The Commission finds reasonable assurance that at least
one mined geologic repository will be available within the first
quarter of the twenty-first century, and that sufficient repository
capacity will be available within 30 years beyond the licensed life
for operation (which may include the term of a revised or renewed
license) of any reactor to dispose of the commercial high-level
radioactive waste and spent fuel originating in such reactor and
generated up to that time.

Finding 4: The Commission finds reasonableassurance that, if
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necessary, spent fuel generated in any reactor can be stored safely
and without significant environmental impacts for at least 30 years
beyond the licensed life for operation (which may include the term
of a revised or renewed license) of that reactor at its spent fuel
storage basin, or at either onsite or offsite independent spent fuel
storage installations.

55 Fed. Reg, 38474 (Sept. 18, 1990), see also a revised 10 CFR § 51.23(a).

In 1999 NRC again confirmed these findings and stated that it would revisit the Waste
Confidence issue if "significant and pertinent unexpected events occur, raising substantial
doubts about the Decisions continued viability." 64 Fed. Reg. 68005 (Dec. 6, 1999).

In late 2008, NRC revisited the matter again and initially proposed to amend finding (2)
to read:

The Commission finds reasonable assurance that sufficient mined
geologic repository capacity can reasonably be expected to be
available within 50-60 years beyond the licensed life for operation
(which may include the term of a revised or renewed license) of
any reactor to dispose of the commercial high-level nuclear waste
and spent fuel originating in such reactor and generated up to that
time.

73 Fed. Reg, 59551 (emphasis added). The Commission sought to amend finding (4) to
read:

The Commission finds reasonable assurance that, if necessary,
spent fuel generated in any reactor can be stored safely and without
significant environmental impacts for at least 60 years beyond the
licensed life for operation (which may include the term of a revised
or renewed license) of that reactor at its spent fuel storage basin, or
at either onsite or offsite independent spent fuel storage
installations.

73 Fed. Reg. 59551 (emphasis added). Findings 1, 3, and 5 of the Waste Confidence
remained unchanged. Thus, NRC now predicted that a final repository might not be
available until fifty to sixty years following the expiration of any reactor license
(including any terms for renewed or revised licenses). Id. at 46211.

In updating its analysis of the technical feasibility of SNF disposal, NRC briefly surveyed
the available literature and concluded in very general terms that various "advances" made
in the United States and elsewhere "continue to confirm the soundness of the basic
concept of deep geologic disposal." Id. at 46207. For the first time, however, NRC
announced that it had rejected bedded salt as a geological medium for SNF repositories
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"because heat-generating waste, like spent nuclear fuel, exacerbates a process by which
salt can rapidly deform." Id. at 5955.

In comments on the Waste Confidence Decision ("WCD"), NRDC and others argued that
the WCD constitutes a licensing decision with significant environmental impacts
requiring the preparation of an EIS. See ML090410724, NRDC's February 6, 2009
Comments on the Waste Confidence and Temporary Storage Rules, at 17, 19 found
online in NRC's Agencywide Documents Access and Management System (ADAMS) at
http://www.nrc.gov/reading-rm/adams.html. NRDC also pointed out that the WCD
fatally undermines the basis for the Table S-3 Rule's Finding of No Significant Impact
("FONSI") with respect to SNF disposal, because it rejected the central premise on which
the FONSI was based: that SNF disposal in a bedded salt repository would be safe
because it would result in no release .of radioactivity. Id. at 19, 20.

Thus, NRDC argued that while the Supreme Court had upheld the validity of Table S-3 in
BG&E, NRC's rejection of bedded salt as a safe geological medium for SNF disposal
now showed that Table S-3 was "seriously wrong," Id. (quoting BG&E, 462 U.S. at 98
(acknowledging the possibility of significant impacts if future evidence were to disprove
the zero-release assumption)). Moreover, "all other geologic settings" could be expected
to leak radionuclides into the environment. See February 6, 2009 Comments of the
Institute for Energy & Environmental Research at 35, found online at
htlp://ieer. org/wp/wp-content/uploads/2012/06/WasteConfidenceComrnents2009. pdf.1

Finally, NRDC and several others asserted that NRC has no basis for confidence in the
ultimate disposal of SNF within the foreseeable future. See, e.g., ML090410724, NRDC
2009 Comments, at 9-15.

D. The 2010 Waste Confidence Determination and the Legal Challenge

In the final 2010 Waste Confidence Determination, NRC reiterated its conclusion that
safe SNF disposal is feasible and rejected Petitioners' demand for an EIS. 75 Fed. Reg.
81037-81076 (Dec. 23, 2010). Further, while it concluded that SNF could be safely
stored at reactor sites for sixty years after termination of licenses, it wholly dispensed
with a predicted time frame for the availability of a final repository. Instead, the final
Waste Confidence Determination stated only that a repository will be available "when
necessary." Id.

Finally, NRC announced that it would not re-examine the Waste Confidence
Determination for decades to come, stating that it has "confidence that either a repository
will be available before the expiration of the 60 years post-licensed life discussed in
Finding 4 or that the Waste Confidence Decision and [TSR] will be updated and revised
if the expiration of the 60-year period approaches without an ultimate disposal solution
for [HLW] and [SNF]." Id.

Notably, NRDC could not locate this set of comments, timely filed, on NRC's ADAMS website,
even after contacting helpful staff at the agency's Public Document Room.
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Separately, in the TSR, NRC revised its FONSI regarding SNF storage impacts to
conform to the Waste Confidence Determination's extended timetable, but made no
findings regarding the environmental impacts of SNF disposal. 75 Fed. Reg 81032-37
(Dec. 23, 2010).

E. The D.C. Circuit Decision

In 2011, four states, an Indian community, and a number of environmental groups
petitioned the United States Court of Appeals for the D.C. Circuit for review of a NRC
rulemaking regarding temporary storage and permanent disposal of nuclear waste. The
Court held that the rulemaking constituted a major federal action necessitating either an
environmental impact statement or a finding of no significant environmental impact. The
Court further held that the Commission's evaluation of the risks of SNF is deficient in
two ways: first, in concluding that permanent storage will be available "when necessary,"
the Commission did not calculate the environmental effects of failing to secure
permanent storage-a possibility that cannot be ignored. Second, in determining that
spent fuel can safely be stored on site at nuclear plants for sixty years after the expiration
of a plant's license, the Commission failed to properly examine future dangers and key
consequences. Thus, the Court vacated the Commission's orders and remanded the matter
to NRC for further proceedings. See New York et al., 681 F.3d 471, 483.

F. The Remand and Associated Actions

Related actions that are direct progeny of this decision commenced in accord with NRC
rules for administrative adjudications (issues must be raised within 30 days of a
precipitating event), both NRDC and several other environmental groups and at least one
state filed contentions (the equivalent of a count in a complaint) raising the waste
confidence issue in relicensing challenges. New York filed such a contention in its Indian
Point proceeding and NRDC did so in our challenge to the Limerick Generating Station
relicensing in Pennsylvania. More than a dozen environmental groups and a few states
filed similar contentions in licensing and relicensing cases across the country. What
follows is a key paragraph from NRDC's Limerick contention:

All of the above-listed references to 10 C.F.R. § 51.23 or the
Waste Confidence Findings have now been invalidated along with
the D.C. Circuit's vacatur of both the Waste Confidence Findings
and the Temporary Storage Rule, and as a result NRC Staff must
now evaluate and examine, before a decision on Exelon's license
can be made: the environmental effects of all reasonable
alternatives for on-site and off-site storage of waste during and
after the period of extended operation; offsite land, water, and air
use impacts of continued operations and the storage of additional
spent fuel on real estate values in the surrounding areas; whether
the current GEIS adequately evaluates the long term impacts and
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safety of the generation and long-term storage of radioactive
waste; the comparative impacts of spent fuel storage in pools
versus in dry casks; the implications of on-site storage of waste for
decommissioning; the effects of spent fuel disposal and the effects
of spent fuel storage and disposal in the event of extended delay or
if no final disposal option or repository is ever identified; and
alternatives to mitigate these impacts, among other issues. Many of
these issues appear to be site specific and cannot be dealt with
generically.

New York entered a similar contention in the Indian Point case and the same is true with
the similar waste confidence contentions filed across the country. In response to the
multiple contentions filed with the NRC in individual proceedings, on August 7, 2012 the
NRC Commissioners issued CLI-12-16 and stated:

Because of the recent court ruling striking down our current waste
confidence provisions, we are now considering all available
options for resolving the waste confidence issue, which could
include generic or site-specific NRC actions, or some combination
of both. We have not yet determined a course of action. But, in
recognition of our duties under the law, we will not issue licenses
dependent upon the Waste Confidence Decision or the Temporary
Storage Rule until the court's remand is appropriately addressed.
This determination extends just to final license issuance; all
licensing reviews and proceedings should continue to move
forward.

CLI-12-16 at 4.

Some few weeks later, the Commissioners indicated its intent to develop a revised Waste
Confidence Decision and Rule that addressed the court's remand and directed the staff to
continue with licensing reviews and proceedings during this rulemaking. The
Commission has directed the staff to complete a revised, final Waste Confidence
Decision and Rule by September 5, 2014. See SECY-12-0132, Catherine Haney, Director
Office of Nuclear Material Safety and Safeguards, Implementation Of Commission "
Memorandum And Order CLI-12-16 Regarding Waste Confidence Decision And Rule,
October 3, 2012.

On October 25, 2012, NRC published in the Federal Register the Waste Confidence Scoping
Notice, its Consideration of Environmental Impacts of Temporary Storage of Spent Fuel After
Cessation of Reactor Operation.- Request for comments on the notice of intent to prepare and
environmental impact statement and notice ofpublic meetings, the subject of our comments
today. See 77 Fed. Reg. 65137 (October 25, 2012).
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IV. NRDC's Specific Comments on the Waste Confidence Scopin2 Notice

As described above, New York et al. wasthe natural successor to a lawsuit NRDC brought in
1977 to force NRC to address the public health and environmental impacts of SNF and high-
level radioactive waste ("HLW") storage and disposal. See NRDC v. NRC, 582 F.2d 166, 169
(2nd Cir. 1978). While NRDC's and Minnesota's original lawsuits had a measure of success as
a policy matter by forcing the compromise embodied in the Waste Confidence decision - NRC
will not license reactors without "reasonable confidence" in the progress and development of a
permanent disposal facility and the ability to safely store SNF - at no point over the last 40 years
has NRC prepared an EIS regarding the environmental impacts of SNF and high-level
radioactive waste disposal. Moreover, NRC continued to assume in its licensing decisions that
SNF and HLW disposal caused no public radiation doses and had no appreciable environmental
impacts, long after those assumptions were proven wrong.

After years of work by NRDC and many others, those assumptions have now been vacated by
the D.C. Circuit. Now NRC has commenced work on a NEPA analysis of the environmental
impacts of SNF storage and disposal and the agency must assess the possibility that a final
disposal solution may never be found. Unfortunately, NRC has gotten off on the wrong foot and
must (1) withdraw this original notice and (2) reissue a notice that complies with federal law and
sets forth the major federal action at issue and (3) present alternatives to be examined in the
NEPA review, to the extent possible.

A. The Waste Confidence Scoping Notice Fails to Define the Major Federal Action
Triggering This EIS

1. NRC's October 25 Notice

According to the agency's Waste Confidence Scoping Notice, NRC intends to prepare an EIS to
support the rulemaking to update the Commission's Waste Confidence Decision and Rule, and is
conducting a scoping process to gather information necessary to prepare the EIS. 77 Fed. Reg.
65137.

In the notice, NRC describes Waste Confidence to represent the Commission's generic
determination that SNF can be stored safely and without significant environmental impacts for a
period of time after the end of the licensed life of a nuclear power, citing 10 C.F.R. § 51.23 and
noting that this generic analysis is intended to satisfy the NRC's NEPA obligations with respect
to post-licensed-life storage of SNF. Discussing the D.C. Circuit's vacatur of the Waste
Confidence Determination, NRC states that the Court identified three specific deficiencies in the
agency's analysis:

1. Related to the Commission's conclusion that permanent disposal
will be available "when necessary," the Court held that the
Commission did not evaluate the environmental effects of failing
to secure permanent disposal;



NRDC Scoping Comments
January 2, 2012
Page 10

2. Related to the storage of spent fuel on site at nuclear plants for
60 years after the expiration of a plant's operating license, the
Court concluded that the Commission failed to properly examine
the risk of spent fuel pool leaks in a forward-looking fashion;

3. Also related to the post-licensed life storage of spent fuel, the
Court concluded that the Commission failed to properly examine
the consequences of spent fuel pool fires.

Id. Acknowledging that Waste Confidence Determination is part of the agency's basis for
licensing decisions, NRC stated that to fulfill its responsibilities under NEPA, the agency will
prepare an EIS "support the potential update to the Waste Confidence Decision and Rule." Id.
NRC then briefly describes the types of environmental impacts that it proposes to evaluate.

2. NRDC's November 8 Letter

Two weeks after the issuance of the EIS Scoping Notice, NRDC counsel and counsel for several
other environmental groups wrote NRC Chairman Macfarlane to request the Waste Confidence
Scoping Notice be withdrawn because it fails to satisfy two of the most basic requirements of
NRC's regulations for notices of intent to publish an EIS: (1) the Scoping Notice fails to provide
a "description of the proposed action;" and (2) the Scoping Notice fails to provide "to the extent
sufficient information is available, possible alternatives." See 10 CFR § 51.27(a)(2) ("Notice of
Intent") and Att. 3, November 8, 2012 letter from NRDC et al. to NRC Commissioners.

As explained in our letter, NRC's Waste Confidence Scoping Notice gives no hint of what is the
agency action that creates the risk of SNF storage environmental impacts, and thus requires
commenters to guess at the proposed action and its alternatives. Moreover, we stated that what
little factual information is presented in the Scoping Notice is likely to mislead commenters into
viewing the proposed action and its alternatives as some combination of methods for storing
SNF. Such a truncated scope of alternatives is far too narrow to satisfy NEPA because fails to
address the original agency action that causes the production of spent reactor fuel and its
associated environmental impacts: the licensing of nuclear reactors. Therefore, we stated in the
letter, the scoping process would not lead to any analysis of the most obvious alternative for the
avoidance or mitigation of SNF storage impacts: the cessation of reactor licensing. As a result,
the notice fails to give the public sufficient information on which to develop comments on the
appropriate scope of the EIS proposed by the NRC.

3. NRC's response to NRDC's Letter

Weeks later NRC responded and declined to reissue or reformulate the Waste Confidence
Scoping Notice. See Att. 4, December 5, 2012 Response of Chairman Macfarlane to NRDC et al.
Rather, NRC stated that the "update to the Waste Confidence Rule is the federal action; the 'no
action' alternative is a decision not to prepare the rule and instead to conduct a site-specific
analysis of post-licensed life spent fuel storage for each NRC licensing action that relies on
Waste Confidence." See Att. 4 at 2.
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NRC went on to state "the Waste Confidence rule is not a licensing action, it does not authorize
the initial or continued operation of any nuclear power plant, and it does not authorize storage of
SNF. Thus, licensing of specific reactors or storage facilities is not the purpose of this
rulemaking, or the proposed action." Id (emphasis added). Finally, NRC stated while NRDC is
correct that scoping notices prepared under §51.27(a) are required to contain the information
identified in our letter,

[R]equirements in §51 .27, regarding the content of scoping
notices apply only to scoping notices that are prepared under
§51.26, i.e., when an NRC staff director determines that an
environmental impact statement should be prepared. In this case,
an NRC staff director did not determine that an environmental
impact statement should be prepared; instead, the Commission
exercised its discretionary authority under §51.20(a)(2) to direct
the staff to prepare an environmental impact, statement to support
an update to the Waste Confidence Rule.

Id.
4. NRC's Response Unlawfully Truncates the Required
Environmental Review

NRC's response signifies notable problems for this EIS process at the outset for the
following reasons. First, the agency's grasp of its NEPA obligation conflicts with the
holding of the D.C. Circuit that vacated the Waste Confidence Determination and
remanded this matter to the agency. The Court squarely addressed this matter in its
opinion and we include the entirety of its discussion so that there is no mistaking the
Court's meaning:

Under NEPA, each federal agency must prepare an Environmental
Impact Statement ("EIS") before taking a "major Federal action[]
significantly affecting the quality of the human environment." 42
U.S.C. § 4332(2)(C).... The issuance or reissuance of a reactor
license is a major federal action affecting the quality of the human
environment...

The parties here dispute whether the Waste Confidence
Determination ["WCD"] itself constitutes a major federal action.
To petitioners, the WCD is a major federal action because it is a
predicate to every decision to license or relicense a nuclear plant,
and the findings made in the WCD are not challengeable at the
time a plant seeks licensure. The Commission contends that
because the WCD does not authorize the licensing of any nuclear
reactor or storage facility, and because a site-specific EIS will be
conducted for each facility at the time it seeks licensure, the WCD
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is not a major federal action. To the Commission, the WCD is
simply an answer to this court's mandate in Minnesota to ensure
that plants are only licensed while the NRC has reasonable
assurance that permanent disposal of the resulting waste will be
available. The Commission also contends that the WCD constitutes
an EA supporting the revision of 10 C.F.R. § 51.23(a), and because
the EA found no significant environmental impact, an EIS is not
required.

We agree with petitioners that the WCD rulemaking is a major
federal action requiring either a FONSI or an EIS. The
Commission's contrary argument treating the WCD as separate
from the individual licensing decisions it enables fails under
controlling precedent.

It is not only reasonably foreseeable but eminently clear that the
WCD will be used to enable licensing decisions based on its

findings. The Commission and the intervenors contend that the
site-specific factors that differ from plant to plant can be
challenged at the time of a specific plant's licensing, but the WCD
nonetheless renders uncontestable general conclusions about the
environmental effects of plant licensure that will apply in every
licensing decision.

New York et al. at 476-477 (explanatory brackets inserted, emphasis added, citations
omitted).

The D.C. Circuit has heard the argument that the Waste Confidence Determination is not
a licensing action and rejected it. NRC's willingness to trot it out mere months after the
decision demonstrates an inclination to flout NEPA once again.

The proposed action here cannot simply be to update a rule that was vacated. Rather,
what should be the proposed action for NEPA review in a properly formulated Waste
Confidence Scoping Notice - the licensing of nuclear reactor and the associated
challenges with respect to storage and disposal of nuclear waste -was precisely at issue
before the D.C. Circuit. As the D.C. Circuit held, "the WCD is a major federal action
because it is used to allow the licensing of nuclear plants ... Therefore, the WCD requires
an EIS or, alternatively, an EA that concludes with a finding of no significant impact." Id.
at 478 (emphasis added).

We are unclear how the Court could have been more direct in its language. The NRC
action - licensing nuclear power plants - leads to the environmental impacts associated
with SNF storage and a lack of disposal options and that is what must be considered
under NEPA. Proceeding as the Chairman suggests in her letter invites unnecessary
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disputes and unlawfully truncates the pending environmental review and analysis of
alternatives.

We remind NRC the AEA precludes the agency from licensing any new nuclear power
plant or re-licensing any existing nuclear power plant if it would be "inimical ... to the
health and safety of the public." 42 U.S.C. § 233 1(d). In conformance with this
requirement, the Commission has stated that it will only license a new nuclear power
plant "so long as the Commission can be reasonably confident that permanent disposal
(as distinguished from continued storage under surveillance) can be accomplished safely
when it is likely to become necessary." NRDC v. NRC, 582 F.2d 166 (2d Cir. 1978).

Separate from the AEA, NEPA requires that before licensing or re-licensing nuclear
power plants, NRC must evaluate the environmental impacts of its licensing decision in
an EIS. 42 U.S.C. § 4332(C); 10 C.F.R. § 51.20(b)(2). An EIS must address the
environmental impacts of the proposed action and connected actions, including
cumulative impacts. 10 C.F.R. § 51.71(d). It must also weigh the costs and benefits of a
reasonable arrayof alternatives for avoiding or mitigating the consequences of the
proposed action. Id.

Thus, in proposing to license or re-license nuclear power plants, NRC must examine the
environmental impacts of the SNF and radioactive waste generated by the plants. It must
also evaluate the relative costs and benefits of alternatives for avoiding or mitigating
those impacts, including denying licenses so that the radioactive waste is not produced.
Id. The environmental impacts that must be examined by the NRC include the risks
posed by SNF storage and disposal.

The D.C. Circuit further refined this legacy when it wrote:

The Commission apparently has no long-term plan other than
hoping for a geologic repository. If the government continues to
fail in its quest to establish one, then SNF will seemingly be stored
on site at nuclear plants on a permanent basis. The Commission
can and must assess the potential environmental effects of such a
failure.

Nonetheless, whether the analysis is generic or site-by-site, it must
be thorough and comprehensive. Even though the Commission's
application of its technical expertise demands the "most
deferential" treatment by the courts, Baltimore Gas, 462 U.S. at
103, we conclude that the Commission has failed to conduct a
thorough enough analysis here to merit our deference.

New York et al., 681 F.3d at 479, 480-481.
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In order to comply with these controlling precedents we ask NRC to withdraw the existing Waste
Confidence Scoping Notice and publish a Scoping Notice with a clear description of the NRC
action that leads to SNF storage and disposal impacts: licensing nuclear reactors. The agency
should also identify the no-action alternative: the cessation of licensing and relicensing, which
would halt further production of SNF. See discussion in subsection C, supra.

5. NRC's Assertion that 051.20 Allows Latitude to Flout NEPA Lacks Merit

We also respond to the Chairman's assertion that scoping notices prepared under the
Commissioners' discretionary authority found in § 51.20(a)(2) impliedly have no such
obligations as those found in §51.27(a), as such restrictions apply only to scoping notices
that are prepared under §51.26. See Att. 4 at 2.

The Chairman's assertion is flawed in two respects. First, it flouts basic NEPA obligations as
nothing in § 51.20(a)(2) removes the Commissions' responsibility to comply with the whole of
NEPA. 2 While NRC may make a licensing determination through a notice-and-comment
rulemaking, it must provide adequate support for its determination to satisfy the requirements of
the Administrative Procedures Act. State of Minnesota, 602 F.2d at 419. And while NRC may
make environmental determinations generically, it must comply with the procedural
requirements ofNEPA, including preparation of an environmental impact statement EIS for
actions having a significant adverse impact on the human environment. BG&E v. NRDC, 462
U.S. 87, 99 (1983).

Second, the Chairman's assertion conflicts with the agency's own Waste Confidence
Scoping Notice -which at no point references §51.20 - but does, in fact, reference
§51.26. NRC's Scoping Notice states:

NRC regulations implementing NEPA are contained in 10 CFR
Part 51, "Environmental protection regulations for domestic
licensing and related regulatory functions." To fulfill its
responsibilities under NEPA, the NRC is preparing an EIS to
support the potential update to the Waste Confidence Decision and
Rule. The Commission's regulations in 10 CFR 51.26,
"Requirement to publish notice of intent and conduct scoping
process," contain requirements for conducting a scoping process
prior to preparation of an EIS, including preparation of a notice of

2 10 C.F.R. § 51.20(a)(2) states in full: "(a) Licensing and regulatory actions requiring an

environmental impact statement shall meet at least one of the following criteria: (2) The proposed action
involves a matter which the Commission, in the exercise of its discretion, has determined should be
covered by an environmental impact statement." Notably, the Chair's December 5 letter omits any
mention of §51.20(a)(1), which states: "(1) The proposed action is a major Federal action significantly
affecting the quality of the human environment." NRDC respectfully suggests that in light of the recent
D.C. Circuit vacatur of the Waste Confidence Determination for precisely the reason cited in
§51.20(a)(1), the Commission should have cited that particular regulation rather than its own discretion.
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intent in the Federal Register regarding the EIS and indication that
the scoping process may include holding a public scoping meeting.

77 Fed. Reg 65138 (emphasis added).

In any event, NRDC fails to see the point of NRC's assertion that somehow the fact that
the Commissioners decided to initiate an EIS process after Court remand alters
fundamental NEPA obligations. The agency must comply with the procedural
requirements of NEPA and it has failed to do so in this instance. Simply providing notice
of an update of the Waste Confidence Determination fails to provide sufficient
information for commenters to help define the scope of the analysis or suggest
alternatives. Moreover, the agency's interpretation of its NEPA responsibilities is so
narrow that it transparently assumes further production of nuclear wastes without a
permanent waste repository. Such a position is a transparent attempt to turn the EIS
process into a quick and nearly meaningless exercise and will surely fail under the law.

B. NRC's Schedule Arbitrarily Truncates the Necessary EIS

In late 2010 and contemporaneous with the issuance of the final iteration of the Waste
Confidence Determination vacated by the D.C. Circuit, the former Chairman of the NRC
and other Commissioners directed NRC Staff to prepare a generic EIS to assess the
environmental impacts of SNF storage beyond 120 years. 3 Such an effort was
contemplated to involve several year period of serious effort, by the Staff. Indeed, in
December 2011 NRC Staff suggested to the Commissioners the following timeline:

A general timeline for the Waste Confidence update is provided
below. The staff's schedule for developing the update is subject to
the availability of resources in the coming years.

April 2012 Publish final report, "Background and Preliminary
Assumptions for an Environmental Impact Statement-Long-Term
Waste Confidence Update."

2012-2013 Develop preliminary information to support
identification of EIS scope (see discussion in Section 12).

2013 Announce in the Federal Register the NRC's intent to
develop the EIS.

3 Staff requirements memoranda providing this direction are available in the ADAMS at the
following Accession Numbers: ML103400287: SRM-COMSECY-10-0007, December 6, 2010;
ML102580229: SRM-M100915, September 15, 2010.
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2013-2016 Hold public scoping under NEPA and develop draft
EIS, possible draft decision, and possible proposed rule.

2017-2019 Publish draft EIS and, if necessary, draft Waste
Confidence decision and proposed rule for public comment. If
necessary, develop and publish final Waste Confidence EIS,
decision and rule.

See, Draft Report for Comment, Background and Preliminary Assumptions For an
Environmental Impact Statement- Long-Term Waste Confidence Update, December
2011 at 17 (found online at http://pbadupws.nrc.gov/docs/MLI 134/MLI 1340A 141 .pdf).

Now that the D.C. Circuit has vacated the Waste Confidence Determination, the
Commission and Staff have suggested that the NEPA analysis can be conducted in a mere
two years. 4 Such an evolution of NRC Staff s understanding of the technical and legal
work necessary for such an analysis makes no sense. This is especially so in light of the
fact that this EIS must examine the configuration for safe storage of SNF beyond a time
ever considered and an analysis that must examine the environmental consequences of
failing to establish a repository when one is needed. As we detail supra, there are a host
of associated matters that must be addressed and we are hard pressed to envision NRC
finishing its work in two years.

Thus, the NRC's severely truncated time frame runs afoul of the law. NEPA, requires a
federal agency to take a "hard look" at potential environmental consequences of its
decisions by preparing an EIS prior to any "major Federal action[] significantly affecting
the quality of the human environment." Robertson v. Methow Valley Citizens Council,
490 U.S. 332, 350 (1989); 42 U.S.C. §4332(c). Preparing an EIS ensures that the agency
"will have available, and will carefully consider, detailed information concerning
significant environmental impacts" and that "the relevant information will be made
available to the larger audience that may also play a role in both the decision-making
process and the implementation of that decision." Robertson, 490 U.S. at 349. The
"heart" of the EIS is "the requirement that an agency rigorously explore and objectively
evaluate the projected environmental impacts of all reasonable alternatives for
completing the proposed action." Van Ee v. EPA, 202 F.3d 296, 309 (D.C. Cir. 2000);
see also 40 C.F.R. § 1502.14 (among the alternatives an agency must consider in an EIS
is "the alternative of no action.").

4 See, e.g., NRC DIRECTS STAFF TO CONDUCT TWO-YEAR ENVIRONMENTAL STUDY
AND REVISION TO WASTE CONFIDENCE RULE, September 6, 2012, found online at
http://pbadupws.nrc.gov/docs/MLI 225/ML12250A653.pdf.
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C. Issues that Should Be Evaluated and Presented in a Waste Confidence Scoping
Notice

NEPA is clear in its well-established mandates. NEPA characterizes environmental impacts
broadly to include not only ecological effects, such as physical, chemical, radiological and
biological effects, but also aesthetic, historic, cultural, economic, and social effects. 40 CFR §
1508.8. NEPA requires an agency to consider both the direct effects caused by an action and any
indirect effects which are reasonably foreseeable. Effects include direct effects caused by the
action and occurring at the same time and place and indirect effects caused by the action, but
later in time or farther removed in distance, but still reasonably foreseeable. 40 CFR § 1508.8.

NEPA directs NRC take a "hard look" at the environmental impacts of its proposed program and
compare them to alternative means of fulfilling the same purpose and need for agency action that
may avoid or mitigate environmental harms or risks posed by the Proposed Program. "What
constitutes a 'hard look' cannot be outlined with rule-like precision, but it at least encompasses a
thorough investigation into the environmental impacts of an agency's action and a candid
acknowledgement of the risks that those impacts entail." Nat'l Audubon Soc. V. Dept of the
Navy, 422 F.3d 174, 185 (4th Cir. 2005).

In taking the "hard look" required by law, any Waste Confidence Scoping Notice must first
sketch out a process for an EIS that fully assesses the environmental impacts of the entire
uranium fuel cycle, including health and environmental impacts and costs, and that examines a
reasonable array of alternatives, including the alternative of not producing any additional
radioactive waste. Within this general framework, we have several specific areas that we suggest
should inform the scope of a reissued Notice of Scoping for an EIS on Long Term Storage.

1. The Properly Identified Maior Federal Action - the Licensing of Nuclear
Power Plants and the Associated Production of SNF - And The Basic
Alternatives Must Be Articulated in the Waste Confidence Scoping Notice

We urge NRC to be mindful of the precise direction of the DC Circuit regarding the major
federal action at issue in this matter and the parameters of what must be analyzed via a lawful
NEPA review. The Court was clear that "the WCD nonetheless renders uncontestable general
conclusions about the environmental effects of plant licensure that will apply in every licensing
decision ... the WCD is a major federal action because it is used to allow the licensing of nuclear
plants. "See New York et al. at 477.

In short, the Waste Confidence Scoping Notice should present the major federal action for which
this EIS must be prepared. And that is to determine whether or how much additional SNF may be
generated when there is no permanent, safe and secure waste disposal facility, no date certain by
which such a facility will exist and the significant possibility that such a disposal facility may
never exist. Further, if such additional SNF is allowed to be generated, what alternatives exist to
the current practice of allowing nuclear wastes to be generated and stored at individual reactor
sites indefinitely and in spent fuel pools for as long as the licensee chooses? And finally,
regardless of how much new SNF may or may not be allowed to be generated, what are the long
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term storage alternatives and associated environmental impacts for the SNF and high-level
radioactive waste that are already in existence? 10 C.F.R. § 51.27(a)(2).

Rather than issue such a Waste Confidence Determination, NRC's October 25 Waste Confidence
Scoping Notice has essentially asserted that significance must be evaluated in terms of
environmental impacts alone rather than in relation to reasonable alternatives that may reduce
those impacts. NEPA - and NRC's regulations - rightly focus on reasonable alternatives, and
thus when presenting an initial scoping document, reasonable alternatives must be appropriately
considered even if they have similar impacts. See, e.g., Alaska Wilderness Recreation and
Tourism Ass 'n v. Morrison, 67 F.3d 723, 730 (9th Cir. 1995) (because alternatives are "the heart
of the environmental impact statement," when new reasonable alternatives arise they must be
independently considered in the NEPA process); see also 10 C.F.R. § 51.103(a)(iv) (explaining
that an NRC Record of Decision must "[s]tate whether the Commission has taken all practicable
measures within its jurisdiction to avoid or minimize environmental harm from the alternative
selected, and if not, to explain why those measures were not adopted.). The Waste Confidence
Scoping Notice has failed in this regard and must be withdrawn and then rewritten to conform to
NEPA requirements.

2. Storage Configuration of SNF

The recently vacated Temporary Storage Rule proposed to find that if necessary, SNF generated
in any reactor can be stored safely and without significant environmental impacts beyond the
licensed life for operation (which may include the term of a revised or renewed license) of that
reactor at its spent fuel storage basin or at either onsite or offsite independent fuel storage
installations until a disposal facility can reasonably be expected to be available. See, e.g., 73 Fed.
Reg. 59547 (Oct. 9, 2008). Now the NRC must assess the environmental ramifications of storing
that fuel safely for extraordinary lengths of time and even in the event a repository solution is
never identified.

The Waste Confidence Scoping Notice tepidly stepped into presenting its concept of impacts
analysis when it wrote "[p]ossible scenarios to be analyzed in the EIS include temporary SNF
storage after cessation of reactor operation until a repository is made available in either the
middle of the century or at the'end of the century, and storage of SNF if no repository is made
available by the end of the century." 77 Fed. Reg. 65138. This is an inadequate statement and
fails to provide meaningful guidance to members of the public regarding the scope of what is at
issue.

NRC needs to grapple directly with the matter of SNF storage and its associated environmental
and safety impacts so that the public has a clear sense of the alternatives. For example, NRC
should assess via this EIS the current state of the highly radioactive irradiated nuclear fuel in
spent fuel pools. Then the agency must turn to an analysis of the possible and environmentally
sustainable configurations for the long term in the event a disposal solution is never identified.
Included in this should be lessons learned from the recent Japanese disaster, where drain downs
and fires were concerns, or a host of other scenarios. Further, the Scoping Notice should engage
in similar set of analysis with respect to dry storage, contrasting the environmental impacts of
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radioactive releases and health consequences from a disruption of current dry storage, fuel pools
and "hardened" dry storage. Finally, NRC must examine alternative changes in its regulatory
requirements for waste storage on-site in light of the above information. Such an analysis will
not just analyze storage configurations, but waste forms, locations, shielding, institutional
controls, and even transportation matters.

3. The Relationship of the EIS to Repositories Should Be Clearly Defined

The 2011 NRC Long Term Storage Report for Comment states that the EIS "will include
geologic disposal as the end point for all scenarios evaluated. The Waste Confidence EIS will not
include an assessment of the impacts of the disposal facility; these impacts will be assessed in an
EIS for licensing a disposal facility." See Report at 9. NRDC agrees that the upcoming proposed
Waste Confidence on extended storage (and potentially no disposal solution ever) need not
assess the impacts of specific disposal facility such as the EIS that was done for the proposed
Yucca Mountain Project. However, that does not relieve NRC of the obligation to discuss the
potential environmental consequences and impacts of geologic disposal under a variety of
possible disposal options, including, for example, in varying geologic media and in diverse areas
of the country in all scenarios where NRC assumes that storage will be followed by disposal.
Further, NRC must assess and present the potential consequences should there be no option for
geologic disposal. In this regard, the Waste Confidence EIS must fully assess and discuss the
potential impacts of extended surface storage, both at existing individual sites, and at potential
consolidated storage sites, and this discussion must include the possibility that there will be no
geologic storage prior to the loss of institutional control over the storage sites (and indeed, NRC
must examine the impacts and consequences of loss of institutional control at all storage sites of
whatever configuration).

For example, the EIS should discuss the advantages and disadvantages of an integrated waste
management strategy, based on extended storage, for the design and operation of a geologic
repository, relative to transportation, surface facilities, waste package design, thermal loading,
and long-term performance, as discussed in the President's Blue Ribbon Commission for
America's Nuclear Future Final Report.

Examples how such matters should be analyzed are as follows:

a. What are the advantages and disadvantages of extended storage
of varying kinds (from 50 years to 300 years) on repository
design? Would this affect site selection?
b. What are the advantages and disadvantages of extended storage
on repository design with respect to waste packaging?
c. What are the advantages and disadvantages of extended storage
(of varying kinds) on worker and public exposures at reactor sites,
storage facility sites, and at a repository site?
d. What are the advantages and disadvantages of extended storage
on the transportation of SNF to and from an interim storage site, to



NRDC Scoping Comments
January 2, 2012
Page 20

and from a repository, and regarding design of the transportation
packages?
e. What would be the advantages and disadvantages of extended
storage on public exposures from the transportation, storage, and
disposal of such SNF?

And turning briefly to transportation and potential interim storage sites (as opposed to on-site
storage at existing commercial facilities), there is an extraordinary amount of work to be done -
as evidenced by the Yucca Mountain history and the BRC process - to properly analyze and
support transport evaluations over such long periods of time. Periods of potential transport (over
a course of decades) of SNF must be analyzed and incorporated into the overall evaluation of
preferred alternatives.

4. Terrorism and Sabotane

NRC should also clarify that it plans to consider the environmental impacts of terrorism related
to storage and transportation at both a generic and site-specific level." Notably, NRC planned to
do so, at least generically, in its 2011 Report for the Long Term Storage EIS. See LTR at 13.
Given the long timeframe covered by the EIS, provisions should be made for periodic updating
of the terrorism and sabotage analyses to address: (1) advances in the technology of terrorism
and counter-terrorism; (2) changes in population density near storage facilities and shipment
routes; and (3) changes in understanding and definition of the design basis events and design
basis threats.

5. The No Action Alternative Must Be Clearly Stated

In addressing the "No Action Alternative," the EIS must analyze the option of barring additional
production of this SNF; based on no additional licenses, no license extension and expiration of
existing licenses. Inclusion of this alternative must include a consideration of the environmental
and health consequences of the production of nuclear fuel since commercial production of
nuclear fuel would be phased out under this alternative, but not others. An EIS must address the
environmental impacts of the proposed action and connected actions, including cumulative
impacts. 10 C.F.R. § 51.71(d). It must also weigh the costs and benefits of a reasonable array of
alternatives for avoiding or mitigating the consequences of the proposed action. Id.

Conclusion

Nearly five years ago NRDC wrote NRC and requested the Proposed Waste Confidence &
Temporary Storage Rules be withdrawn until such time as they comply with AEA and NEPA.
NRC rejected those comments and now we are here today, in receipt of NRC's initial Waste
Confidence Scoping Notice. Again, we respectfully request NRC withdraw the Scoping Notice
and reissue it with the appropriately defined major federal action and presentation of alternatives.
Now is the time to finally commence work on an Environmental Impact Statement that fully
assesses the environmental impacts of the entire uranium fuel cycle, including health and
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environmental impacts and costs, and that examines a reasonable array of alternatives, including
the alternative of not producing any additional radioactive waste.

We appreciate the opportunity to comment. If you have any questions, please do not hesitate to
contact us.

Sincerely,

Geoffrey H. Fettus /s/ electronic signature
Geoffrey H. Fettus
Senior Attorney
Natural Resources Defense Council
1152 15" St. NW, Suite 300
Washington D.C., 20005
(202) 289-2371
gfettus Anrdc.org
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Before: SENTELLE, Chief Judge, TATEL and GRIFFITH,

Circuit Judges.

Opinion for the Court filed by Chief Judge SENTELLE.

SENTELLE, ChiefJudge: Four states, an Indian community,
and a number of environmental groups petition this Court for
review of a Nuclear Regulatory Commission ("NRC" or
"Commission") rulemaking regarding temporary storage and
permanent disposal of nuclear waste. We hold that the
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rulemaking at issue here constitutes a major federal action
necessitating either an environmental impact statement or a
finding of no significant environmental impact. We further hold
that the Commission's evaluation of the risks of spent nuclear
fuel is deficient in two ways: First, in concluding that permanent
storage will be available "when necessary," the Commission did
not calculate the environmental effects of failing to secure
permanent storage-a possibility that cannot be ignored.
Second, in determining that spent fuel can safely be stored on
site at nuclear plants for sixty years after the expiration of a
plant's license, the Commission failed to properly examine
future dangers and key consequences. For these reasons, we
grant the petitions for review, vacate the Commission's orders,
and remand for further proceedings.

I. Background

This is another in the growing line of cases involving the
federal government's failure to establish a permanent repository
for civilian nuclear waste. See, e.g., In re Aiken County, 645
F.3d 428, 430-31 (D.C. Cir. 2011) (recounting prior cases). We
address the Commission's recent rulemaking regarding the
prospects for permanent disposal of nuclear waste and the
environmental effects of temporarily storing such material on
site at nuclear plants until a permanent disposal facility is
available.

After four to six years of use in a reactor, nuclear fuel rods
can no longer efficiently produce energy and are considered
"spent nuclear fuel" ("SNF"). Blue Ribbon Commission on
America's Nuclear Future, Report to the Secretary of Energy
10-11 (2012). Fuel rods are thermally hot when removed from
reactors and emit great amounts of radiation-enough to be fatal
in minutes to someone in the immediate vicinity. Id. Therefore,
the rods are transferred to racks within deep, water-filled pools
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for cooling and to protect workers from radiation. After the fuel
has cooled, it may be transferred to dry storage, which consists
of large concrete and steel "casks." Most SNF, however, will
remain in spent-fuel pools until a permanent disposal solution is
available. Id. at 11.

Even though it is no longer useful for nuclear power, SNF
poses a dangerous, long-term health and environmental risk. It
will remain dangerous "for time spans seemingly beyond human
comprehension." Nuclear Energy Inst., Inc. v. Envtl. Prot.
Agency, 373 F.3d 1251, 1258 (D.C. Cir. 2004) (per curiam).
Determining how to dispose of the growing volume of SNF,
which may reach 150,000 metric tons by the year 2050, is a
serious problem. See Blue Ribbon Commission, supra, at 14.
Yet despite years of "blue ribbon" commissions, congressional
hearings, agency reports, and site investigations, the United
States has not yet developed a permanent solution. That failure,
declared the most recent "blue ribbon" panel, is the "central flaw
of the U.S. nuclear waste management program to date." Id. at
27. Experts agree that the ultimate solution will be a "geologic
repository," in which SNF is stored deep within the earth,
protected by a combination of natural and engineered barriers.
Id. at ix, 29. Twenty years of work on establishing such a
repository at Yucca Mountain was recently abandoned when the
Department of Energy decided to withdraw its license
application for the facility. Id. at 3. At this time, there is not
even a prospective site for a repository, let alone progress
toward the actual construction of one.

Due to the government's failure to establish a final resting
place for spent fuel, SNF is currently stored on site at nuclear
plants. This type of storage, optimistically labeled "temporary
storage," has been used for decades longer than originally
anticipated. The delay has required plants to expand storage
pools and to pack SNF more densely within them. The lack of
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progress on a permanent repository has caused considerable
uncertainty regarding the environmental effects of temporary
SNF storage and the reasonableness of continuing to license and
relicense nuclear reactors.

In this case, petitioners challenge a 2010 update to the
NRC's Waste Confidence Decision ("WCD"). The original
WCD came as the result of a 1979 decision by this court
remanding the Commission's decision to allow the expansion of
spent-fuel pools at two nuclear plants. Minnesota v. NRC, 602
F.2d 412 (D.C. Cir. 1979). In Minnesota, we directed the
Commission to consider "whether there is reasonable assurance
that an off-site storage solution [for spent fuel] will be available
by... the expiration of the plants' operating licenses, and if not,
whether there is reasonable assurance that the fuel can be stored
safely at the sites beyond those dates." Id. at 418. The WCD is
the Commission's determination of those risks and assurances.

The original WCD was published in 1984 and included five
"Waste Confidence Findings." Briefly, those findings declared
that: 1) safe disposal in a mined geologic repository is
technically feasible, 2) such a repository will be available by
2007-2009, 3) waste will be managed safely until the repository
is available, 4) SNF can be stored safely at nuclear plants for at
least thirty years beyond the licensed life of each plant, and 5)
safe, independent storage will be made available if needed.
Waste Confidence Decision, 49 Fed. Reg. 34,658, 34,659-60
(Aug. 31, 1984). The Commission updated the WCD in 1990 to
reflect new understandings about waste disposal and to predict
the availability of a repository by 2025. See Waste Confidence
Decision Review, 55 Fed. Reg. 38,474, 38,505 (Sept. 18, 1990).
The Commission reviewed the WCD again in 1999 without
altering it. See Waste Confidence Decision Review: Status, 64
Fed. Reg. 68,005, 68,006-07 (Dec. 6, 1999).
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In 2008, the Commission proposed revisions to the Waste
Confidence Findings, and, after considering public comments,
made revisions in 2010. Waste Confidence Decision Update, 75
Fed. Reg. 81,037 (Dec. 23, 2010). That decision, under review
in this case, reaffirmed three of the Waste Confidence Findings
and updated two. First, the Commission revised Finding 2,
which, as of 1990, expected that a permanent geologic
repository would be available in the first quarter of the twenty-
first century. As amended, Finding 2 now states that a suitable
repository will be available "when necessary," rather than by a
date certain. Id. at 81,038. In reaching that conclusion, the
Commission examined the political and technical obstacles to
permanent storage and determined that a permanent repository
will be ready by the time the safety of temporary on-site storage
can no longer be assured. Id.

Finding 4 originally held that SNF could be safely stored at
nuclear reactor sites without significant environmental effects
for at least thirty years beyond each plant's licensed life,
including the license-renewal period. Id. at 81,039. In revising
that finding, the Commission examined the potential
environmental effects from temporary storage, such as leakages
from the spent-fuel pools and fires caused by the SNF becoming
exposed to the air. Concluding that previous leaks had only a
negligible near-term health effect and that recent regulatory
enhancements will further reduce the risk of leaks, the
Commission determined that leaks do not pose the threat of a
significant environmental impact. Id. at 81,069-71. The
Commission also found that pool fires are sufficiently unlikely
as to pose no significant environmental threat. Id. at 81,070-71.
As amended, Finding 4 now holds that SNF can be safely stored
at plants for at least sixty years beyond the licensed life of a
plant, instead of thirty. Id. at 81,074. In addition, the
Commission noted in its final rule that it will be developing a
plan for longer-term storage and will conduct a full assessment
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of the environmental impact of storage beyond the sixty-year
post-license period. Id. at 81,040. Based on the revised WCD,
the Commission released a new Temporary Storage Rule
("TSR") enacting its conclusions and updating its regulations
accordingly. See Consideration of Environmental Impacts of
Temporary Storage of Spent Fuel after Cessation of Reactor
Operation, 75 Fed. Reg. 81,032 (Dec. 23, 2010); 10 C.F.R.
§ 51.23(a). Petitioners challenge the amended 10 C.F.R.
§ 51.23(a) based on both Finding 2 and Finding 4.

II. The Commission's Obligations Under NEPA

The National Environmental Policy Act of 1969 ("NEPA"),
42 U.S.C. § 4321 et seq., requires federal agencies such as the
Commission to examine and report on the environmental
consequences of their actions. NEPA is an "essentially
procedural" statute intended to ensure "fully informed and well-
considered" decisionmaking, but not necessarily the best
decision. Vermont Yankee Nuclear Power Corp. v. NRDC, 435
U.S. 519, 558 (1978). Under NEPA, each federal agency must
prepare an Environmental Impact Statement ("EIS") before
taking a "major Federal action[] significantly affecting the
quality of the human environment." 42 U.S.C. § 4332(2)(C).
An agency can avoid preparing an EIS, however, if it conducts
an Environmental Assessment ("EA") and makes a Finding of
No Significant Impact ("FONSI"). See Sierra Club v. Dep 't of
Transp., 753 F.2d 120, 127 (D.C. Cir. 1985); see also Theodore
Roosevelt Conservation Pship v. Salazar, 616 F.3d 497, 503-04
(D.C. Cir. 2010) (explaining NEPA procedures in detail). The
issuance or reissuance of a reactor license is a major federal
action affecting the quality of the human environment. See New
Yorkv. Nuclear Regulatory Comm 'n, 589 F.3d 551, 553 (2d Cir.
2009).
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The parties here dispute whether the WCD itself constitutes
a major federal action. To petitioners, the WCD is a major
federal action because it is a predicate to every decision to
license or relicense a nuclear plant, and the findings made in the
WCD are not challengeable at the time a plant seeks licensure.
The Commission contends that because the WCD does not
authorize the licensing of any nuclear reactor or storage facility,
and because a site-specific EIS will be conducted for each
facility at the time it seeks licensure, the WCD is not a major
federal action. To the Commission, the WCD is simply an
answer to this court's mandate in Minnesota to ensure that plants
are only licensed while the NRC has reasonable assurance that
permanent disposal of the resulting waste will be available. The
Commission also contends that the WCD constitutes an EA
supporting the revision of 10 C.F.R. § 51.23(a), and because the
EA found no significant environmental impact, an EIS is not
required.

We agree with petitioners that the WCD rulemaking is a
major federal action requiring either a FONSI or an EIS. The
Commission's contrary argument treating the WCD as separate
from the individual licensing decisions it enables fails under
controlling precedent.

We have long held that NEPA requires that "environmental
issues be considered at every important stage in the decision
making process concerning a particular action." Calvert Cliffs'
Coordinating Comm., Inc. v. Atomic Energy Comm'n, 449 F.2d
1109, 1118 (D.C. Cir. 1971). The WCD makes generic findings
that have a preclusive effect in all future licensing decisions-it
is a pre-determined "stage" of each licensing decision. NEPA
established the Council on Environmental Quality ("CEQ")
"with authority to issue regulations interpreting it." Dep't of
Transp. v. Public Citizen, 541 U.S. 752, 757.(2004). The CEQ
has defined major federal actions to include actions with
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"[i]ndirect effects, which are caused by the action and are later
in time or farther removed in distance, but are still reasonably
foreseeable." 40 C.F.R. §§ 1508.8,1508.18; Public Citizen, 541
U.S. at 763; see also Andrus v. Sierra Club, 442 U.S. 347, 358
(1979) (holding that the CEQ's NEPA interpretations are
entitled to substantial deference); accord CTIA- Wireless Ass 'n
v. FCC, 466 F.3d 105, 115 (D.C. Cir. 2006). It is not only
reasonably forseeable but eminently clear that the WCD will be
used to enable licensing decisions based on its findings. The
Commission and the intervenors contend that the site-specific
factors that differ from plant to plant can be challenged at the
time of a specific plant's licensing, but the WCD nonetheless
renders uncontestable general conclusions about the
environmental effects of plant licensure that will apply in every
licensing decision. See 10 C.F.R. § 51.23(b).

Petitioners' argument continues by suggesting that the
WCD lacks an EIS and must be reversed on that basis. Not
necessarily. No EIS is required if the agency conducts an EA
and issues a FONSI sufficiently explaining why the proposed
action will not have a significant environmental impact. Public
Citizen, 541 U.S. at 757-58. Though we give considerable
deference to an agency's decision regarding whether to prepare
an EIS, the agency must 1) "accurately identif[y] the relevant
environmental concern," 2) take a "hard lookat the problem in
preparing its EA," 3) make a "convincing case for its finding of
no significant impact," and 4) show that even if a significant
impact will occur, "changes or safeguards in the project
sufficiently reduce the impact to a minimum." Taxpayers of
Michigan Against Casinos v. Norton, 433 F.3d 852, 861 (D.C.
Cir. 2006) (internal quotation omitted). An agency's decision
not to prepare an EIS must be set aside if it is "arbitrary,
capricious, an abuse of discretion, or otherwise not in
accordance with law." Public Citizen, 541 U.S. at 763 (quoting
5 U.S.C. § 706(2)(A)).

Page 9 of 21
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IIl. Availability of a Permanent Repository

With these NEPA obligations in mind, we turn to the
Commission's conclusion that a permanent repository for SNF
will be available "when necessary." In so concluding, the
Commission examined the historical difficulty-now measured
in decades rather than years-in establishing a permanent
facility. See, e.g., Waste Confidence Decision Update, 75 Fed.
Reg. at 81,049. Though a number of commenters suggested that
the social and political barriers to building a geologic repository
are too great to conclude that a facility could be built in any
reasonable timeframe, the Commission believes that the lessons
learned from the Yucca Mountain program and the Blue Ribbon
Commission on America's Nuclear Future will ensure that,
through "open and transparent" decisionmaking, a consensus
would be reached. Id. Further, the Commission noted that the
Nuclear Waste Policy Act mandates a repository program,
demonstrating the continued commitment and obligation of the
federal government to pursue one. The scientific and
experiential knowledge of the past decades, the Commission
explained, would enable the government to create a suitable
repository by the time one is needed. Id.

A.

Petitioners argue that the Commission's conclusion
regarding permanent storage violates NEPA in two ways: First,
it fails to fully account for the significant societal and political
barriers that may delay or prevent the opening of a repository.,
Second, the Commission's conclusion that a permanent
repository will be available "when necessary" fails to define the
term "necessary" in any meaningful way and does not address
the effects of a failure to establish a repository in time.
Petitioners further contest the Commission's claim that the
WCD constitutes an EA for permanent disposal, let alone the
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EIS they contend is required here.

The Commission responds by contending that it "candidly
acknowledged" the societal and political challenges, and crafted
the WCD to account for those risks. Overcoming political
obstacles is not the responsibility of the Commission, it
contends, and the NRC's conclusion that institutional obstacles
will not prevent a repository from being built is entitled to
substantial deference. The Commission contends that the
selection of a precise date for Finding 2 is not required by NEPA
or any other laws governing the NRC, and the Commission used
the "when necessary" formulation as far back as 1977. See
NRDC v. Nuclear Regulatory Comm'n, 582 F.2d 166, 170, 175
(2d Cir. 1978).

As for examining the environmental effects of failing to
establish a repository, the Commission contends that the WCD
is an EA supporting the revision of 10 C.F.R. § 51.23(a). No
EIS is necessary regarding permanent disposal because, the
Commission argues, the WCD is not a major federal action, and
conducting an EIS for this issue would be the sort of "abstract
exercise" the Supreme Court declined to require in Baltimore
Gas and Electric Company v. NRDC, 462 U.S. 87, 100 (1983).
Further, the Commission's existing "Table S-3" already
considers the environmental effects of the nuclear fuel cycle
generally and found no significant impacts. Therefore, the
Commission believes, no EIS is required.

B.

The Commission's "when necessary" finding is already
imperiled by our conclusion that the WCD is a major federal
action. We hold that the WCD must be vacated as to its revision
to Finding 2 because the WCD fails to properly analyze the
environmental effects of its permanent disposal conclusion.
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While we share petitioners' considerable skepticism as to
whether a permanent facility can be built given the societal and
political barriers to selecting a site, we need not resolve whether
the Commission adequately considered those barriers.
Likewise, we need not decide whether, as the Commission
contends, an agency's interpretation of the political landscape
surrounding its field of expertise merits deference. Instead, we
hold the WCD is defective on far simpler grounds: As we have
determined, the WCD is a major federal action because it is used
to allow the licensing of nuclear plants. See supra Part HI.
Therefore, the WCD requires an EIS or, alternatively, an EA
that concludes with a finding of no significant impact. The
Commission did not supply a suitable FONSI here because it did
not examine the environmental effects of failing to establish a
repository.

Even taking the Commission's word that the WCD
constitutes an EA for the permanent storage conclusion, see
Waste Confidence Decision Update, 75 Fed. Reg. at 81,042, the
EA is insufficient because a finding that "reasonable assurance
exists that sufficient mined geologic repository capacity will be
available when necessary," id. at 81,041, does not describe a
probability of failure so low as to dismiss the potential
consequences of such a failure. Under NEPA, an agency must
look at both the probabilities of potentially harmful events and
the consequences if those events come to pass. See, e.g.,
Carolina Envtl. Study Grp. v. U.S., 510 F.2d 796, 799 (D.C. Cir.
1975). An agency may find no significant impact if the
probability is so low as to be "remote and speculative," or if the
combination of probability and harm is sufficiently minimal.
See, e.g., City of New York v. Dep't of Transp., 715 F.2d 732,
738 (2d Cir. 1983) ("The concept of overall risk incorporates the
significance of possible adverse consequences discounted by the
improbability of their occurrence."). Here, a "reasonable
assurance" that permanent storage will be available is a far cry
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from finding the likelihood of nonavailability to be "remote and
speculative." The Commission failed to examine the
environmental consequences of failing to establish a repository
when one is needed.

The Commission argues that its "Table S-3" already
accounts for the environmental effects of the nuclear fuel cycle
and finds no significant impact. Not so. Table S-3, like the
Commission itself, presumes the existence of a geologic
repository. Therefore, it cannot explain the environmental
effects of a failure to secure a permanent facility. The
Commission also complains that conducting a full analysis
regarding permanent storage would be an "abstract exercise."
Perhaps the Commission thinks so because it perceives the
required analysis to be of the effects of the permanent repository
itself. But we are focused on the effects of a failure to secure
permanent storage. The Commission apparently has no long-
term plan other than hoping for a geologic repository. If the
government continues to fail in its quest to establish one, then
SNF will seemingly be stored on site at nuclear plants on a
permanent basis. The Commission can and must assess the
potential environmental effects of such a failure.

IV. Temporary On-Site Storage of SNF

In concluding that SNF can safely be stored in on-site
storage pools for a period of sixty years after the end of a plant's
life, instead of thirty, the Commission conducted what it
purports to be an EA, which found that extending the time for
storage would have no significant environmental impact. See
Waste Confidence Decision Update, 75 Fed. Reg. at 81,074.
This analysis was conducted in generic fashion by looking to
environmental risks across the board at nuclear plants, rather
than by conducting a site-by-site analysis of each specific
nuclear plant. Two key risks the Commission examined in its
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EA were the risk of environmental harm due to pool leakage and
the risk of a fire resulting from the fuel rods becoming exposed
to air. See id. at 81,069-71. We conclude that the
Commission's EA and resulting FONSI are not supported by
substantial evidence on the record because the Commission
failed to properly examine the risk of leaks in a forward-looking
fashion and failed to examine the potential consequences of pool
fires.

A.

Petitioners challenge the finding of no significant impact on
two bases: First, petitioners argue that a generic analysis is
simply inappropriate and that the Commission was required to
look at each plant individually. A site-by-site analysis is
necessary, petitioners argue, because the risks of leaks and fires
are affected by site-specific factors such as pool configuration,
leak detection systems, the nature of SNF stored in the pool, and
the location of the pool within the plant. Overall, petitioners
argue that NEPA requires the Commission to fully analyze the
environmental effects of on-site storage, and a generic analysis
cannot fulfill that statutory mandate.

Second, petitioners argue that even if generic analysis is
appropriate, the Commission's generic EA in this case was
insufficient. They maintain that the Commission did not
adequately account for leaks from on-site pools because the
Commission only looked at past leaks to see if they caused
environmental damage, rather than examining the risks of future
leaks. Also, as petitioners point out, the Commission's own
studies have shown that previous leaks "did, or potentially
could, impact ground-water resources relative to established
EPA drinking water standards." NRC, Liquid Radioactive
Release Lessons Learned Task Force Final Report 13 (2006).
Petitioners also argue that the Commission's analysis of the
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effects of pool fires was deficient because the Commission
declined to examine, the consequences of pool fires due to the
low probability of such an occurrence. In petitioners' view, the
Commission could only avoid examining the consequences of
pool fires in a full EIS if it found the risk so low as to be
"remote and speculative"--a finding the Commission did not
make. Finally, Petitioners contend that the Commission
completely failed to look at non-health environmental factors
such as effects on the Prairie Island Indian Community's
homeland, which is located near one of the plants governed by
the rule.

The Commission responds by stating that its examination of
past leaks properly demonstrated that the potential for
environmental harm from leakage is negligible. The
Commission argues that the effects of past leaks have been
shown to be quite minimal, and the Commission's leakage task
force has recommended twenty-six specific measures to
minimize the risk even further. Also, the NRC exercises
oversight over the pools and will ensure that they do not become
unsafe over the sixty-year period. With regard to fires, the
Commission contends that it engaged in an "exhaustive
consideration" of the risk and found that such an event is
extremely unlikely. In the Commission's view, a site-by-site
analysis of pool-fire risk is unnecessary because the
Commission relied on studies which accounted for all of the
variations cited by petitioners and essentially looked at the most
dangerous combinations of site-specific factors. Even looking
to a worst-case scenario, the Commission says, the risk of fires
was still extremely low.

Responding to petitioners' argument that the Commission
failed to determine that the risk of fires was "remote and
speculative," the Commission suggests that it did not dismiss the
risk out of hand as "remote and speculative" but rather examined
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it thoroughly and found it to be so low that the consequences
could not possibly overcome the low probability. Therefore, the
Commission did not need to conduct a full EIS for pool fires.
Finally, the Commission argues that petitioners did not raise the
issue of non-health impacts during the rulemaking, and thus they
cannot raise that issue on petition now.

B.

Both the Supreme Court and this court have endorsed the
Commission's longstanding practice of considering
environmental issues through general rulemaking in appropriate
circumstances. See, e.g., Baltimore Gas, 462 U.S. at 100 ("The
generic method chosen by the agency is clearly an appropriate
method of conducting the hard look required by NEPA."); see
also Minnesota, 602 F.2d at 416-17. Though Baltimore Gas
dealt with the nuclear fuel cycle itself, which is generally
focused on things that occur outside of individual plants, we see
no reason that a comprehensive general analysis would be
insufficient to examine on-site risks that are essentially common
to all plants. This is particularly true given the Commission's
use of conservative bounding assumptions and the opportunity
for concerned parties to raise site-specific differences at the time
of a specific site's licensing. Nonetheless, whether the analysis
is generic or site-by-site, it must be thorough and
comprehensive. Even though the Commission's application of
its technical expertise demands the "most deferential" treatment
by the courts, Baltimore Gas, 462 U.S. at 103, we conclude that
the Commission has failed to conduct a thorough enough
analysis here to merit our deference.

1.

The Commission admits in the WCD Update that there have
been "several incidents of groundwater contamination
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originating from leaking reactor spent fuel pools and associated
structures." 75 Fed. Reg. at 81,070. The Commission brushes
away that concern by stating that the past leaks had only a
negligible near-term health impact. Id. at 81,071. Even setting
aside the fact that near-term health effects are not the only type
of environmental impacts, the harm from past leaks-without
more-tells us very little about the potential for future leaks or
the harm such leaks might portend. The WCD Update seeks to
extend the period of time for which pools are considered safe for
storage; therefore, a proper analysis of the risks would
necessarily look forward to examine the effects of the additional
time in storage, as well as examining past leaks in a manner that
would allow the Commission to rule out the possibility that
those leaks were only harmless because of site-specific factors
or even sheer luck. The WCD Update has no analysis of those
possibilities other than to say that past leaks had "negligible"
near-term health effects. Id. A study of the impact of thirty
additional years of SNF storage must actually concern itself with
the extra years of storage.

The Commission also notes that a taskforce has made
recommendations for improvements to spent-fuel pools, which
the NRC "has addressed, or is in the process of addressing." Id.
But those improvements are thus far untested, and we have no
way of deferring to the Commission's conclusion that they will
ensure the absence of environmental harm. Finally, the
Commission refers to its monitoring and regulatory compliance
program as a buffer against pool degradation. Id. That
argument is even less availing because it amounts to a
conclusion that leaks will not occur because the NRC is "on
duty." With full credit to the Commission's considerable
enforcement and inspection efforts, merely pointing to the
compliance program is in no way sufficient to support a
scientific finding that spent-fuel pools will not cause a
significant environment impact during the extended storage
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period. This is particularly true when the period of time covered
by the Commission's predictions may extend to nearly a century
for some facilities.

Despite giving our "most deferential" treatment to the
Commission's application of its technical and scientific
expertise, we cannot reconcile a finding that past leaks have
been harmless with a conclusion that future leaks at all sites will
be harmless as well. The Commission's task here was to
determine whether the pools could be considered safe for an
additional thirty years in the future. That past leaks have not
been harmful with respect to groundwater does not speak to
whether and how future leaks might occur, and what the effects
of those leaks might be. The Commission's analysis of leaks,
therefore, was insufficient.

2.

Even though the Commission engaged in a more substantial
analysis of fires than it did of leaks, that analysis is plagued by
a failure to examine the consequences of pool fires in addition
to the probabilities. Petitioners, citing Limerick Ecology Action,
Inc. v. Nuclear Regulatory Commission, 869 F.2d 719, 739 (3d
Cir. 1989), argue that the Commission could only avoid
conducting an EIS if it found the risk of fires to be "remote and
speculative." The Commission, citing Carolina Environmental
Study Group v. United States, 510 F.2d at 799, argues that it did
not need to examine the consequences of fires because it-found
the risk of fires to be very low.

We disagree with both parties. As should be clear by this
point in our opinion, an agency conducting an EA generally
must examine both the probability of a given harm occurring
and the consequences of that harm if it does occur. Only if the
harm in question is so "remote and speculative" as to reduce the

Page 18 of 21
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effective probability of its occurrence to zero may the agency
dispense with the consequences portion of the analysis. See
Limerick Ecology Action, Inc., 869 F.2d at 739. But, contra
petitioners, the finding that the probability of a given harm is
nonzero does not, by itself, mandate an EIS: after the agency
examines the consequences of the harm in proportion to the
likelihood of its occurrence, the overall expected harm could
still be insignificant and thus could support a FONSI. See
Carolina Envtl. Study Grp., 510 F.2d at 799 ("Recognition of
the minimal probability of such an event is not equatable with
nonrecognition of its consequences."). Here, however, the
Commission did not undertake to examine the consequences of
pool fires at all. Depending on the weighing of the probability
and the consequences, an EIS may or may not be required, and
such a determination would merit considerable deference. Cf,
City of New York, 715 F.2d at 751-52 (deferring to an agency's
weighing of a "catastrophic" harm against an "infinitesimal
probability"). But unless the risk is "remote and speculative,"
the Commission must put the weights on both sides of the scale
before it can make a determination.

3.

As for petitioners' remaining argument that the Commission
did not consider non-health environmental effects, we agree
with the Commission that petitioners did not properly raise those
issues in the rulemaking. Petitioners essentially present two
non-health impacts: decrease in property values and risk of harm
to the Prairie Island Indian Community's homeland. The Tribe
did mention its small size and close proximity to the Prairie
Island Nuclear Generating Plant, but it did not assert specifically
how it might be harmed by either the rulemaking itself or the
licensing the rulemaking enables. With regard to property
values, petitioners point to a study considering the economic
impact of the Indian Point plant. But that study actually
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assumes a diminution in values caused by current plant
operation and simply extends it mathematically-it in no way
asserts whether or how any harm to property values might occur
nor how that harm is related to a change in the physical
environment. Petitioners' failure to raise these objections to the
agency waives them. See Public Citizen, 541 U.S. at 764. We
note, as did the Supreme Court in Public Citizen, that primary
responsibility for compliance with NEPA lies with the
Commission, not petitioners; nonetheless, the non-health effects
alluded to here are not "so obvious that there is no need for a
commentator to point them out." Id. Given, however, that we
are invalidating the Commission's conclusions as a whole,
petitioners will have the opportunity to properly raise and clarify
these concerns on remand.

Overall, we cannot defer to the Commission's conclusions
regarding temporary storage because the Commission did not
conduct a sufficient analysis of the environmental risks. In so
holding, we do not require, as petitioners would prefer, that the
Commission examine each site individually. However, a
generic analysis must be forward looking and have enough
breadth to support the Commission's conclusions. Furthermore,
as NEPA requires, the Commission must conduct a true EA
regarding the extension of temporary storage. Such an analysis
must, unless it finds the probability of a given risk to be
effectively zero, account for the consequences of each risk. On
remand, the Commission will have the opportunity to conduct
exactly such an analysis.

V. Conclusion

We recognize that the Commission is in a difficult position
given the political problems concerning the storage of spent
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nuclear fuel. Nonetheless, the Commission's obligations under
NEPA require a more thorough analysis than provided for in the
WCD Update. We note that the Commission is currently
conducting an EIS regarding the environmental impacts of SNF
storage beyond the sixty-year post-license period at issue in this
case, and some or all of the problems here may be addressed in
such a rulemaking. In any event, we grant the petitions for
review, vacate the WCD Update and TSR, and remand for
further proceedings consistent with this opinion.
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So ordered.
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1P ROCE E D I NG S

2 THE CLERK: Case number 11-1045, et al., State of

3 New York, et al., Petitioners v. Nuclear Regulatory

4 Commission, et al. Ms. Wagner for State and Prairie Island

5 Indian Community Petitioners; Mr. Fettus for Environmental

6 Groups Petitioners; Mr. Rader for Respondents NRC, et al.; Mr.

7 Repka for Intervenor NEI.

8 JUDGE SENTELLE: Good morning, Counsel.

9 ORAL ARGUMENT OF MONICA WAGNER, ESQ.

10 ON BEHALF OF THE STATES AND PRAIRIE

11 ISLAND INDIAN COMMUNITY. PETITIONERS

12 MS. WAGNER: Good morning, Your Honor. Good

13 morning, Your Honors, and may it please the Court, I'm Monica

14 Wagner from the New York Attorney General's Office arguing

15 this morning on behalf of the Petitioner and Intervenor States

16 and the Prairie Island Indian Community.

17 Your Honors, the finding of no significant impact in the

18 NRC's Temporary Storage Rule should be invalidated because NRC

19 itself has found that leaks from the spent fuel pools have the

20 potential to impact human health. NRC relied on its lessons

21 learned task force report to find that post-operation leaks

22 will not have a significant impact because the leaks that have

23 occurred so far have had only a negligible impact on public

24 health, but that report did not stop there, Your Honors, and

25 I'm reading from page 738 of the Joint Appendix, after finding
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that negligible impact from the leak so far the report went on

to say however, several of the reviewed abnormal release of

that scenarios did or potentially could impact ground water

sources relative to established EPA drinking water standards.

That was a finding, a recognition of a potential impact, and

as a result --

JUDGE GRIFFITH: And so is your argument that that

should have triggered an environmental impact statement?

MS. WAGNER: Exactly, Your Honor. That's exactly

right. And, Your Honor, indeed based on that exact same

lessons learned report, NRC has proposed to reverse its

findings regarding leaks during the period of operation. As I

think the Court is aware, those impacts are addressed in the

generic environmental impact statement that NRC issued in 1996

before it issued its lessons learned report on leaks.

Originally that generic environmental impact statement found

that the impacts of leaks were small and could be assessed

generically. But based on the lessons learned report, NRC has

proposed to revise that generic EIS to find that leaks

potentially have a small to moderate impact, and need to be

assessed in a site specific environmental EIS, the site

specific environmental EIS that's done when a plant applies to

re-license. So, we have, Your Honors

JUDGE GRIFFITH: And why wouldn't that be sufficient

to take care of this concern? There is going to be an EIS on
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1 each one that's going to be renewed, right?

2 MS. WAGNER: But only during the period of the, only

3 during the operation period. What's happened here, Your

4 Honors, the temporary storage rule is addressing impacts after

5 the period --

6 JUDGE GRIFFITH: Right. Okay.

7 MS. WAGNER: -- of the operations for quite a long

8 period of time, as NEPA requires NRC to do, that spent fuel

9 that's generated as a result of a re-licensing will have

10 environmental impacts, and NRC needs to assess them --

11 JUDGE GRIFFITH: Now, I'm going to view this as a

12 question better directed at your opposing counsel, but I'll

13 ask you, I couldn't find anywhere in the record where the NRC

14 explains why it is that an EIS would be necessary for the

15 renewal but not for the extension of temporary storage period.

16 Are you aware of where that, why there would be that

17 distinction?

18 MS. WAGNER: Your Honor, I --

19 JUDGE GRIFFITH: Or am I just making your argument

20 for you?

21 MS. WAGNER: Thank you, Your Honor.

22 JUDGE GRIFFITH: Yes. Yes.

23 MS. WAGNER: Your Honor --

24 JUDGE SENTELLE: Now, when the judge is making your,

25 arguing your case don't interrupt his train of thought.
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1 JUDGE GRIFFITH: No, I'm really looking for help

2 whether there was something in the record that I just couldn't

3 find.

4 MS. WAGNER: Your Honor, I think the way to think

5 about it, though, is that as a result of a re-licensing

6 there's going to be 20 more years of spent nuclear fuel that

7 will have environmental --

8 JUDGE GRIFFITH: Right.

9 MS. WAGNER: -- impacts. And what actually doesn't

10 make sense here, I think, is for NRC to have sliced up the

11 environmental reviews in the way it does to say we're going to

12 look at the environmental impacts of spent fuel during the 20-

13 year operation period, and then take a second look at the

14 environmental impacts of spent fuel during the 60 years after,

15 that doesn't make any sense. I mean, in terms of spent fuel

16 it's going to stay on site now for it looks like possibly 80

17 years, and what would make more sense is to look at the

18 environmental impacts of the for the entire period. In other

19 words --

20 JUDGE GRIFFITH: Well, I mean, at least there's a

21 common sense distinction between an operational plant and one

22 that is not, right? So, couldn't that be one explanation that

23 you need an EIS during the terms of the operation of the

24 plant, but maybe you don't need that for when the plant is

25 going to be shuttered.
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MS. WAGNER: Not in terms of the spent fuel. That's

certainly correct as to the operation --

JUDGE GRIFFITH: Well, why is that? Why is that?

MS. WAGNER: Because the spent fuel is going to stay

there and present many of the same risks. In other words, the

day the plant ceases operation all of the fuel in its reactors

is going to go into a spent fuel pool and remain there for

some period of time. Under the temporary storage rule, NRC

has said --

JUDGE GRIFFITH: And you're saying there's no

greater risk from the spent fuel at that point then there is

when the plant is operational? It's all the same?

MS. WAGNER: Actually, Your Honor, I'd say at least

at that point when the plant ceases operation and all the very

hot spent fuel from operations is in the pool there's probably

actually a greater risk than there was.

JUDGE GRIFFITH: Why is that? Help me understand.

MS. WAGNER: You know, because the problem with

spent fuel is that when it comes out of the reactor it's very

hot and very radioactive, and the reason, the whole reason it

goes into a pool is in order to cool it down --

JUDGE GRIFFITH: Right, for fires.

MS. WAGNER: -- and then allow --

JUDGE GRIFFITH: Right.

MS. WAGNER: -- the radioactivity to start to decay.
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1 So--

2 JUDGE SENTELLE: So --

3 JUDGE TATEL: But doesn't, don't they get cooler

4 over time?

5 JUDGE GRIFFITH: Yes.

6 MS. WAGNER: That's correct, Your Honor, it does get

7 cooler over time. Yes, go ahead.

8 JUDGE TATEL: So, further out they're less

9 dangerous --

10 JUDGE GRIFFITH: Right.

11 JUDGE TATEL: -- aren't they?

12 MS. WAGNER: Well, Your Honor, NRC hasn't made that

13 assessment, and it's exactly the kind of assessment --

14 JUDGE TATEL: I see.

15 MS. WAGNER: -- that needs to be made in an EIS.

16 JUDGE TATEL: Let me ask you a question about the

17 generic, your argument that this can't be done generically.

18 The Agency's response is that they said when they made this

19 judgment that they didn't need to do it site by site, that

20 that judgment includes their understanding that there are site

21 differences, and they use conservative assumptions as a

22 result, they use conservative numbers, which they say took

23 account of the varying risk, and that that's why they'd didn't

24 need to do it site specific --

25 MS. WAGNER: But Your --
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JUDGE TATEL: -- what's wrong with that as a just --

MS. WAGNER: A couple of things. First off, Your

Honor, as to leaks, NRC is saying that it's now going to do

site specific analysis of leaks for the period of operation,

and it hasn't explained, it hasn't --

JUDGE TATEL: Okay. But assume that I, assume that

for some reason I, although I don't yet, understand the

difference between the re-licensing period and the post-

licensing period, what about my question that about the reason

they gave for doing this generically is that look, we're aware

that these places are different, but we use very conservative

numbers, and so we accounted for the risk that way, which is a

perfectly legitimate I think scientific way to account for

varying risk, isn't it?

MS. WAGNER: It is, Your Honor.

JUDGE TATEL: Yes.

MS. WAGNER: But as to leaks, NRC found that they

could have a potential impact, and it didn't do any kind of

probabilistic analysis as to leaks. It simply said that leaks

could impact ground water sources

JUDGE GRIFFITH: But did --

JUDGE TATEL: Well, maybe that's what's wrong.

Aren't there two issues here? Isn't issue one that -- you're

challenging, I think you're challenging two things. Issue one

is they should have done this site by site, right? And issue
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two is even if they were to do it generically they should have

issued, they should have done an EIS, right?

MS. WAGNER: That's correct, Your Honor.

JUDGE TATEL: Okay. I'm only talking about the

first issue. I haven't asked you any questions about the

second issue.

JUDGE SENTELLE: Yet.

JUDGE TATEL: So, my question about the first issue

since your first argument is is that they shouldn't do this

generically, their answer is well, we accounted for varying

site conditions through conservative numbers. Now, if they're

right about that they still might, you still might be right

that even a generic approach to this requires an EIS, but I'm

only asking about the first question. What's the matter with

their argument?

MS. WAGNER: Your Honor, I don't believe that they

did a full conservative bounding analysis as to leaks.

JUDGE TATEL: What about fires?

MS. WAGNER: I believe they did it as to fires, and

I would agree with you, Your Honor, that as to fires, I mean,

we don't contest that conservative bounding analysis, so as to

fires that means that we don't have a claim that those should

be addressed on a site specific basis based on the current

body of evidence.

JUDGE SENTELLE: Though you would not abandon the
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1 fires with reference to the second issue, that is to say that

2 they still should have been a component of an EIS and not

3 simply an EA.

4 MS. WAGNER: Exactly, Your Honor. Exactly, Your

5 Honor.

6 JUDGE TATEL: Okay. So, your answer to my question

7 about the leaks is that they just didn't do what they say in

8 their brief they did.

9 MS. WAGNER: Your Honor, what they did on leaks, and

10 it's very clear in this lessons learned report is that they

11 assessed the 14 leaks that have occurred so far, I believe I

12 have the right number, six of which were from spent fuel

13 pools, they found that they hadn't had any significant impacts

14 on human health, and what they said is the biggest leaks

15 luckily didn't leave the sites, they remained on site, and so

16 they didn't have any possibility of getting into public water

17 supplies. The smaller leaks, including the leaks from Indian

18 Point, of particular interest to New York, Connecticut, and

19 New Jersey, the smaller leaks that migrated off site had only

20 a negligible impact, I mean, some of the leaks from Indian

21 Point got all the way down to the Hudson. So, in any event,

22 Your Honor, basically what they said is that we have these two

23 different scenarios, but they went on to say but there's a

24 potential there, so if there's a leak that's large enough and

25 migrates off site by getting into ground water, it's, you-
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1 know, kind of a hydro-geological question, if that happens

2 then there's the potential for a significant impact on human

3 health, which obviously is of a, you know, huge concern to New

4 York State where we have 17 million people living in the

5 immediate vicinity.

6 JUDGE GRIFFITH: So, just so I get your point,

7 you're saying because they identified that there was yet a

8 potential, there was a potential problem from leaks that that

9 shows that they didn't in fact come up with a worst case

10 scenario to control for the danger of leaks? I'm afraid I

11 don't understand your point.

12 MS. WAGNER: I don't believe that they did come up

13 with a worse case scenario, but importantly, Your Honor, they

14 said the potential is there. So, even putting aside the site

15 specific issue, their --

16 JUDGE GRIFFITH: Okay.

17 MS. WAGNER: -- recognition of a potential is

18 certainly enough to justify an EIS on leaks, and once there's

19 one significant impact shown by the record then the temporary

20 storage rule should be invalidated and they should proceed to

21 issue an environmental impact statement.

22 JUDGE SENTELLE: EIS for the entire major project.

23 JUDGE GRIFFITH: Got you.

24 MS. WAGNER: Pardon, Your Honor?

25 JUDGE SENTELLE: And EIS for the entire federal
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MS. WAGNER: Exactly, that's the way it works if

there's one significant impact. I wanted to, Judge Tatel, I

wanted to get back to --

13

JUU~~LA. bmnlm.Julujml We~ re~ actul-l.y ouUL of your LIme,

but we've talked you out of it, and I'll give you two more

minutes if --

MS. WAGNER: Thank you, Your Honor. I wanted to get

back to one question I think that Judge Tatel answered about,

or asked me, he questioned that doesn't the, don't the spent

nuclear fuel rods cool down over time? That's correct, Your

Honor, but at the same time we have aging pools, I mean, these

pools were constructed for a 40-year license period, and now

we're talking about using them for up to 120 years, 40 years

licensing, 20 year re-licensing, another 60 --

JUDGE SENTELLE: Sixty years.

MS. WAGNER: -- years, so that's quite a long period

of time, and NRC hasn't done any risk analysis to show that

leaks, that the risk of leaks will diminish during that

period. Your Honor, if I just might make one --

JUDGE SENTELLE: Very quickly, you've got about 29

seconds.

MS. WAGNER: Okay. Your Honor, I also just wanted

to point out that NEPA covers all environmental impacts in --

the environmental assessment didn't even discuss any non-
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1 health impacts, including the cultural impacts raised by the

2 Prairie Island Indian Community, so it should be invalidated

3 for that reason.

4 JUDGE SENTELLE: I've run you out of time. I'm not

5 sure cultural impacts are a necessary component of

6 environmental impact statements, but --

7 MS. WAGNER: Your Honor, I believe they are under

8 the--

9 JUDGE SENTELLE: Okay.

10 MS. WAGNER: -- CEQ regulations.

11 JUDGE SENTELLE: Thank you, Counsel.

12 MS. WAGNER: Thank you.

13 JUDGE SENTELLE: We'll hear from Mr. Fettus for the

14 other Petitioners, the Environmental Petitioners.

15 ORAL ARGUMENT OF GEOFFREY H. FETTUS, ESQ.

16 ON BEHALF OF THE ENVIRONMENTAL GROUPS PETITIONERS

17 MR. FETTUS: Good morning, and may it please the

18 Court --

19 JUDGE SENTELLE: Good morning, Counsel.

20 MR. FETTUS: -- my name is Geoffrey Fettus and I'm

21 representing the Environmental Petitioners here today. New

22 York just spoke to you about nuclear fuel storage, I'm here to

23 talk to you about disposal.

24 The Agency admits, Your Honors, that the Waste Confidence

25 Decision is a rule-making, and it also concedes that NEPA
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applies to this rule-making. The Waste Confidence Decision,

however, with respect to spent nuclear fuel disposal has none

of the indicia of a NEPA analysis, it doesn't discuss

environmental impacts or alternatives --

JUDGE TATEL: How would you -- just could you start

by explaining how they would do that? They don't know where

the disposal site is, right? Or even --

MR. FETTUS: Correct, Your Honor.

JUDGE TATEL: -- what kind of disposal, so how would

you do an EIS on -- do you want them to do it on a

hypothetical one, or on all --

MR. FETTUS: No, we don't --

JUDGE TATEL: -- the plausible, what exactly do you

want them to do?

MR. FETTUS: We want them to do an EIS --

JUDGE TATEL: Yes.

MR. FETTUS: -- and by the way, going back to the

case law that commences with Vermont Yankee and came to a head

with BG&E in 1983, they can decide how they want to do this

generic environmental analysis, but they have to do and take

into account the impacts of spent nuclear fuel from the

beginning, from the licensing decision all the way through.

So, the first thing they have to do is discuss the potential

environmental impacts at least in the most minimal NEPA

analysis, NEA, and then an associated FONSI, which they
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1 haven't done.

2 JUDGE TATEL: Well, the potential --

3 JUDGE GRIFFITH: A~what?

4 JUDGE TATEL: -- environmental impacts of what?

5 MR. FETTUS: Well, the environmental impacts begin,

6 Your Honor, with first, geologic media leak, we know this for

7 a fact now.

8 JUDGE GRIFFITH: It seems to me what you're really

9 attacking is the decision Congress made to have a permanent

10 storage facility. That seems to me what you're uncomfortable

11 with. Again, to follow up, Judge Tatel, what are they

12 supposed to be analyzing --

13 MR. FETTUS: There's supposed to be --

14 JUDGE GRIFFITH: -- if there's no site out there.

15 Just it seems to me you're quarreling with them analyzing the

16 concept that there needs to be a permanent storage facility,

17 is that what you're after?

18 MR. FETTUS: No, Your Honor, that's --

19 JUDGE GRIFFITH: Okay.

20 MR. FETTUS: -- actually part of what we're after

21 in --

22 JUDGE GRIFFITH: Right.

23 MR. FETTUS: -- the sense that we think that the EIS

24 that the NRC is setting up to do, we don't know how it will go

25 forward, and if it will have the scoping that we think it
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needs, by the way, which includes disposal, this multi-hundred

year long EIS for long-term storage that's starting to get at

it, but that doesn't nearly get at what they need to take

account now, which is the impact of spent nuclear fuel, the

uncertainties, the costs, and also the potential likelihood

that they may never reach a disposal.

JUDGE TATEL: That's what I was going to ask you.

So, is it the potential environmental impact of an ultimate

decision that permanent disposal is not possible, that is that

the on site might become permanent?

MR. FETTUS: That is certainly part of what we think

needs to be considered as part of the analysis they need to

do, and this is --

JUDGE GRIFFITH: But is that --

JUDGE TATEL: But what else could they possibly --

see, I understand your I think the right word is frustration

about this, I get it, I saw it in the briefs, too. I mean,

the Agency is basically saying look, we don't know where it's

going to be, right?

MR. FETTUS: Right.

JUDGE TATEL: We don't know what its contours will

be, but trust us, it's going to be there when we need it,

right?

MR. FETTUS: Right.

JUDGE SENTELLE: Yes.
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1 JUDGE TATEL: Okay. And don't worry, we'll --

2 JUDGE SENTELLE: Trust our predictive judgment that

3 there will be a solution reached.

4 JUDGE TATEL: Yes. We will overcome all these

5 political problems, and when the nation needs it it will be

6 there, just cool it, right? I got your concern about that.

7 But since Baltimore Gas and Electric says, you know, this kind

8 of long range judgment about the possible availability of a

9 site is something we need to defer to other than what you just

10 said, which is considering the environmental impact of what

11 might happen if there is no ever a permanent site, I still

12 don't see what they can do.

13 MR. FETTUS: Your Honor, BG&E allowed NRC the

14 discretion --

15 JUDGE TATEL: Yes.

16 MR. FETTUS: -- in how it conducts its environmental

17 analysis. And we agree that this can never be more than a

18 prediction whether or not the Waste Conference Decision will

19 actually be borne out. But this decision right now makes

20 binding determinations on factual issues, it says that there

21 will be safe disposal of spent nuclear fuel, that it's

22 feasible, and that it will be available --

23 JUDGE TATEL: You mean for the licensing, for the

24 re-licensing decisions.

25 MR. FETTUS: Well, for re-licensing, or actually for
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1 the queue of new reactors that are lining up.

2 JUDGE TATEL: Well, so isn't the consequence of your

3 argument that they in fact can't re-license anything because

4 as they say we don't know -- in other words, if NRC has to do

5 an environmental assessment of eventual permanent disposal,

6 and at this point it doesn't know where or when that will

7 happen, isn't the consequence of that that they can't re-

8 license?

9 MR. FETTUS: Not necessarily, Your Honor.

10 JUDGE TATEL: No?

11 MR. FETTUS: I mean, they'd have to do the analysis,

12 and weigh the alternatives, and weigh the uncertainties, and

13 to the extent they can under their own rules for EIS in 10

14 C.F.R. part 51, make sure that those analyses are as

15 quantitative as possible --

16 JUDGE TATEL: But analysis of what?

17 MR. FETTUS: An analysis of

18 JUDGE TATEL: I still don't understand.

19 MR. FETTUS: -- those uncertainties. If long-

20 term --

21 JUDGE TATEL: Other than the uncertainty of -- I got

22 one uncertainty.

23 MR. FETTUS: The analysis --

24 JUDGE TATEL: One is that there might not be

25 permanent disposal. What other uncertainty is there?
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MR. FETTUS: Geologic media leak, the impact --

JUDGE TATEL: Wait a minute --

MR. FETTUS: -- of those geologic --

JUDGE TATEL: -- but suppose it's not in the

geological, suppose they find some other. Oh, I see. But

multi-consequences -- I see your point --

MR. FETTUS: That's --

JUDGE TATEL: But how do they know, how can they

assess geological, the risk of geological leak without knowing

where the site is? Isn't the risk of leak, geological leaks

vary depending on whether say it's in Yucca Mountain, or under

New Mexico?

MR. FETTUS: Correct, Your Honor.

JUDGE TATEL: Yes.

MR. FETTUS: But the 30 years of accumulated

knowledge we do have, BG&E was not enshrined, and in the sense

that we have 30 years of accumulated knowledge on spent

nuclear fuel disposal --

JUDGE TATEL: Yes.

MR. FETTUS: -- that can go into that kind of

generic analysis of uncertainties, alternative --

JUDGE TATEL: I see.

MR. FETTUS: -- costs that then can inform

whether --
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1 JUDGE TATEL: I see.

2 MR. FETTUS: -- or not, and by the way, Your Honor,

3 we expect this to be a generic EIS, we don't expect the

4 disposal issue --

5 JUDGE TATEL: Well, it couldn't possibly be anything

6 else. But now --

7 MR. FETTUS: Right.

8 JUDGE TATEL: -- I think I understand your point,

9 but you led me astray before because I asked you whether, you

10 know, what they're supposed to do is do an EIS sort of on all

11 the plausible alternatives, that's what you're looking for,

12 right? You're looking for -- let me just state it because I'm

13 not, I want you to tell me if it's right. Your view is that

14 look, we know there's been a lot of research on this over the

15 years, huge amount, right?

16 MR. FETTUS: Correct.

17 JUDGE TATEL: We know that it's going to be a

18 geological site of some kind, correct?

19 MR. FETTUS: Correct.

20 JUDGE TATEL: Okay. And so your point is that

21 limits the options, true, there's a lot variation in there,

22 right?

23 MR. FETTUS: Correct.

24 JUDGE TATEL: But they can look at those options and

25 say, you know, considering the options, the risks, the
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1 environmental impact are as follows, and I take it the

2 riskiest one would be, or the most troublesome one would be

3 the riskiest option, right?

4 MR. FETTUS: Well, the most troublesome one would

5 essentially be long-term storage turning into de facto

6 disposal because of we've simply gone beyond the time in

7 which --

8 JUDGE TATEL: Yes.

9 MR. FETTUS: -- there's any reasonable sense that

10 a --

11 JUDGE TATEL: Right.

12 MR. FETTUS: -- repository could ever be developed.

13 We don't know how that's going to play out, but we're really

14 hinging on the Vermont Yankee finding that these issues have

15 to at least be considered as part of the licensing process,

16 and right now the spent nuclear fuel disposal issue has

17 functionally been removed from the licensing process and not a

18 whit of this accumulated experience --

19 JUDGE TATEL: Yes.

20 MR. FETTUS: -- will actually inform the licensing

21 and re-licensing queue that we have coming forward. I mean,

22 basically, Your Honors, the Agency's talking about a nuclear

23 renaissance, the Agency's considering a number of new

24 applications, and certainly many more re-licensing. Despite

25 that 30 years not one whit of this experience is going to



NRDC Attachme t 2

PLU 23

1 inform that environmental analysis, and we think the Court

2 should remand the Waste Confidence Decision for further

3 proceedings that are consistent with NEPA. And there, Your

4 Honor, at bare minimum they at least need to do an

5 environmental assessment for spent nuclear fuel disposal, and

6 if they think there's no significant impact and they could

7 back that up then they need to do a FONSI from that, but thus

8 far we haven't seen it.

9 JUDGE TATEL: They need to do what?

10 JUDGE SENTELLE: Finding --

11 MR. FETTUS: A finding of no significant impact.

12 I'm sorry, Your Honor.

13 JUDGE SENTELLE: Well, you were kind enough to have

14 the glossary in your brief that we require, unlike the

15 Government who either didn't read our rules or didn't care

16 about it, one or the other.

17 MR. FETTUS: Okay. Well --

18 JUDGE TATEL: So, it's possible under your theory

19 then that, and we'll ask Counsel for the NRC about this, so I

20 take it it's possible that the Agency -- what you want is a,

21 you want them to look at the, since geological disposal is the

22 option everybody's focusing on, and they've conceded that

23 that's what it is, right?

24 MR. FETTUS: Correct.

25 JUDGE TATEL: So, you want an environmental impact
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1 assessment on that now considering all of its possibilities?

2 MR. FETTUS: The cost, the uncertainties, the

3 likelihoods --

4 JUDGE GRIFFITH: Why can't that be taken care of at

5 the time they make the final decision?

6 MR. FETTUS: Because one, that runs counter to

7 Vermont Yankee that still stands today that we need to look at

8 the impacts of spent nuclear fuel from the time it's produced

9 and for several million years out, and we need to do it at the

10 time of licensing, Your Honor.

11 JUDGE TATEL: I thought your point was is that this

12 decision is binding at the re-licensing stage.

13 MR. FETTUS: That was my next sentence, Your Honor.

14 JUDGE TATEL: Sorry.

15 MR. FETTUS: That it's binding factual

16 determinations --

17 JUDGE TATEL: Right.

18 MR. FETTUS: -- now that if we don't challenge it

19 now --

20 JUDGE TATEL: Right.

21 MR. FETTUS: -- we will never be able to challenge

22 it in any licensing proceeding.

23 JUDGE TATEL: Well --

24 JUDGE SENTELLE: Okay. Thank you, Counsel, none of

25 my colleagues have further questions --
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1 JUDGE TATEL: Well, do you just suppose --

2 JUDGE SENTELLE: Okay. One of my colleagues does

3 have further questions.

4 JUDGE TATEL: I hadn't thought about this, but

5 suppose -- I'm just thinking out loud here, I mean, suppose we

6 were to say we understand that problem, and at this stage

7 NRC's determination's okay, but that it can't preclude a

8 discussion of the issue at the re-licensing stage, suppose we

9 were to say that?

10 MR. FETTUS: That would be complicated in terms of

11 its remedy. The only remedy we see, Your Honor, is remanding

12 them back for an EIS that does consider these issues. Right

13 now the Waste Confidence Decision and these binding

14 determinations bar any Intervenor from bringing this matter

15 up--

16 JUDGE TATEL: No. I see.

17 MR. FETTUS: -- in a licensing.

18 JUDGE TATEL: I see. Can you give me a sense of the

19 timing? Do you know when these re-licensing, we're talking

20 about re-licensing existing power plants and licensing new

21 ones, right?

22 MR. FETTUS: Correct.

23 JUDGE TATEL: Do you have any sense of the timing

24 of --

25 MR. FETTUS: Right now.
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1 JUDGE TATEL: Right now what?

2 MR. FETTUS: Right now. New licenses --

3 JUDGE TATEL: There's re-licensing --

4 MR. FETTUS: -- have been --

5 JUDGE TATEL: -- proceedings going on now?

6 MR. FETTUS: Correct, there are re-licensing

7 processes that are in --

8 JUDGE TATEL: I see.

9 MR. FETTUS: -- that are ongoing right now --

10 JUDGE TATEL: I see. Yes.

11 MR. FETTUS: -- where some of the clients that I'm

12 representing have intervened.

13 JUDGE TATEL: I see. Okay.

14 JUDGE SENTELLE: Thank you, Counsel, unless my

15 colleagues have further questions --

16 MR. FETTUS: Thank you.

17 JUDGE SENTELLE: -- we will hear from the

18 Respondent.

19 ORAL ARGUMENT OF ROBERT M. RADER, ESQ.

20 ON BEHALF OF THE RESPONDENTS NRC, ET AL.

21 MR. RADER: May it please the Court, my name is

22 Robert Rader, I represent the Nuclear Regulatory Commission.

23 With me at Counsel's table today is John F. Cordes, Jr., our

24 Solicitor.

25 Let me turn first to Ms. Wagner's comments about leaks.
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1 First and foremost with regard to leaks, we did do site

2 specific analysis, we collected data from every site at which

3 there had been unmonitored releases from the spent fuel pool,

4 those leaks were analyzed and in fact we did perform, as Judge

5 Tatel said, a bounding analysis, we used DOS calculations

6 using public drinking water standards from EPA, we made

7 bounding calculations which are discussed in the Joint

8 Appendix at page 281, 282, all of the data is there and shows

9 that as the NRC said in the environmental assessment there

10 will be no significant impact to public health or safety.

11 Indeed --

12 JUDGE TATEL: Well, no, you're going to issue number

13 two, what about the generic question?

14. MR. RADER: The generic question, as I say, we did a

15 site specific analysis, we made a generic conclusion, but the

16 generic conclusion that there is no overall significant impact

17 to human health and safety derives from the site specific

18 analysis of the actual water samples that were collected from

19 those sites. And as --

20 JUDGE TATEL: The water samples?

21 MR. RADER: Yes, Your Honor. We sampled water, when

22 the water released underground we do hydrologic sampling --

23 JUDGE TATEL: To see how dangerous the water is?

24 MR. RADER: To see how far it's migrated, and if in

25 fact --
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JUDGE TATEL: Yes, but what about the, did you

assess the site specific causes of a potential leak?

MR. RADER: Yes, we have, and if --

JUDGE TATEL: Like earthquakes?

MR. RADER: Yes, we did, and as --

JUDGE TATEL: So, then why are you, why is the

Agency saying this is a generic finding? Why aren't you just

saying --

JUDGE SENTELLE: Yes.

JUDGE TATEL: -- the states are wrong, we --

MR. RADER: Because it didn't occur at every plant.

JUDGE TATEL: Because what?

MR. RADER: It didn't occur at every plant.

JUDGE TATEL: Okay. So, then it isn't site

right?

MR. RADER: It was a --

JUDGE GRIFFITH: What didn't occur at every plant?

specific,

I'm sorry.

JUDGE TATEL: Yes.

MR. RADER: There were not leaks from spent --

JUDGE GRIFFITH: I see.

MR. RADER: -- fuels. We have --

JUDGE GRIFFITH: But everywhere where there was a

leak --

JUDGE TATEL: No, you're missing my point.



NRDCAttachme t2

PLU 29

1 JUDGE SENTELLE: That doesn't seem like --

2 JUDGE TATEL: Right.

3 JUDGE SENTELLE: -- it's sequiturial (phonetic sp.)

4 to the question we're approaching here.

5 JUDGE TATEL: Right.

6 JUDGE SENTELLE: Why did you not do site specific

7 EAs or EIS and your answer is well, these things didn't occur

8 at every one of the plants. That --

9 MR. RADER: Well, we know that it didn't --

10 JUDGE SENTELLE: I can't get from point A to point B

11 very --

12 MR. RADER: Your Honor, we have a fleet of 104

13 reactors, at that fleet we have, the licensees have detected

14 spent fuel pool leaks only at a handful of those facilities.

15 There are no leakage problems --

16 JUDGE TATEL: I have an answer --

17 MR. RADER: -- at the other facilities.

18 JUDGE SENTELLE: That still doesn't seem to be to

19 follow from the line of questioning that we're pursuing.

20 JUDGE TATEL: Yes.

21 JUDGE SENTELLE: We're trying to find out why you

22 didn't do environmental assessments for each of these that

23 would be under licensor decision as opposed to a generic.

24 JUDGE TATEL: Right.

25 JUDGE SENTELLE: It doesn't seem to me to be an
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1 answer to that question to say that well, things were

2 different at some plants than they were at others. That seems

3 if anything to cut in the opposite direction.

4 MR. RADER: With regard -- we are focusing now on

5 the rule which we promulgated in 51.23 which says there will

6 be no significant environmental impacts associated with --

7 JUDGE TATEL: Okay.

8 MR. RADER: -- the storage of spent fuel at that

9 reactors --

10 JUDGE TATEL: Yes, we understand that that's what

11 we're talking about. But what we're getting at is this,

12 you're talking about, we're all asking you about the

13 antecedent question, namely generic versus site specific. You

14 keep responding by saying you tested the water where plants

15 leaked. I got that. That's site specific, you've concluded

16 none of those were dangerous, but what I haven't heard is what

17 about the potential causes of leaks, earthquakes, the

18 different locations of the pools, all of the other factors

19 that could affect whether a leak occurs. And clearly you

20 wouldn't say well, we're not going to look at all the sites

21 where there weren't leaks because the water that leaked from

22 the sites where there were leaks were safe. That's not

23 responsive.

24 MR. RADER: The task force which the NRC --

25 JUDGE TATEL: Yes.
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1 MR. RADER: -- directed to consider this

2 consideration, this factor did look at the causes of the

3 leaks, and recommend --

4 JUDGE TATEL: Site specific? Site by site?

5 MR. RADER: They looked -- well, obviously, Your

6 Honor, they can only look at the causes of leaks where the

7 leaks occurred.

8 JUDGE SENTELLE: You can look at potential --

9 JUDGE TATEL: But your -- yes.

10 JUDGE SENTELLE: -- and if you found --

11 JUDGE TATEL: It's risks.

12 JUDGE SENTELLE: -- certain --

13 JUDGE TATEL: Right.

14 JUDGE SENTELLE: -- phenomenon that --

15 MR. RADER: Right.

16 JUDGE SENTELLE: -- a company leaks --

17 MR. RADER: Exactly.

18 JUDGE SENTELLE: -- you could examine each of the

19 ones that didn't have leaks --

20 JUDGE TATEL: Yes.

21 JUDGE SENTELLE: -- to see if --

22 MR. RADER: And that's --

23 JUDGE SENTELLE: -- that phenomenon occurs there.

24 MR. RADER: -- that's what I'm trying to say, the

25 report did provide generic conclusions, generic fixes, generic
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1 resolutions for all plants. It didn't just limit itself to

2 the plants at issue, it said here's what all of the licensees

3 need to do to prevent, to detect, to mitigate --

4 JUDGE TATEL: You know --

5 MR. RADER: -- any leaks that occur.

6 JUDGE TATEL: -- you're using all your time telling

7 us what we know. What our question is what's the

8 justification for doing the generic approach? It can't be

9 that the water from the 18 plants where there were leaks

10 wasn't harmful. That doesn't get you there. I mean, suppose

11 the leaks, suppose they were all in places where there weren't

12 any serious earthquake threats. Suppose there hasn't yet been

13 a leak at a power plant near, at a nuclear power plant that's

14 near the San Andreas Fault --

15 JUDGE SENTELLE: Or a high water table, or --

16 JUDGE TATEL: Yes. We just don't, I don't see where

17 since there are -- since the Agency concedes there are site

18 specific, causes because in fact the Agency is going to do site

19 specific environmental impact statements for this issue when

20 it does re-licensing, so it's conceded that point, I don't see

21 having made that concession how it cannot do a site specific

22 for leaks here. That's what I don't understand.

23 MR. RADER: Your Honor, that does occur, but it

24 occurs in the --

25 JUDGE TATEL: What occurs?
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MR. RADER: Your Honor, during the licensing process

for each facility the NRC puts these facilities through

rigorous design criteria, review --

JUDGE TATEL: Right.

MR. RADER: -- and we determine that the spent fuel

pools are safe.

JUDGE TATEL: Okay. So --

MR. RADER: We license when

JUDGE TATEL: -- the Agency does that --

MR. RADER: Yes.

JUDGE TATEL: -- my question is, and that's for the

20 years of re-licensing, correct?

MR. RADER: It's for the 40 years of initial

licensing --

JUDGE TATEL: Okay.

MR. RADER: -- followed by --

JUDGE TATEL: Yes.

MR. RADER: -- whatever --

JUDGE TATEL: Okay.

MR. RADER: -- issues come up in the 20 years of re-

licensing.

JUDGE TATEL: But for the 60 years following those

periods after the plants close down the Agency doesn't do

that.

MR. RADER: The Agency has done that in regards to
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the issues that were raised before us, and the issues that we

developed in the generic environmental impact statement --

JUDGE TATEL: For leaks?

MR. RADER: -- that addresses -- including the

leaks, that address the specific question of whether there

will be significant environmental impacts associated with the

storage of fuel after 60 years, after the licensed reactor

life.

JUDGE TATEL: Okay.

MR. RADER: And we looked at all of these issues.

JUDGE TATEL: All right. Then I'm, then let me try

to ask you the question this way, when we get around to

writing our opinion if we say the Agency's explanation for

having done a generic impact analysis here is that it looked

at the water samples from every leak that occurred and found

that those leaks did not cause any harm to human health,

right?

MR. RADER: That is correct as far as --

JUDGE TATEL: And that's the reason --

MR. RADER: Yes.

JUDGE TATEL: -- NRC gives for doing a generic one

here. So, if we wrote that in the opinion we wouldn't be

leaving anything out?

MR. RADER: What you would leave out is that we have

monitored carefully and no other leaks have been detected
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1 at --

2 JUDGE TATEL: Good.

3 MR. RADER: -- other plants.

4 JUDGE TATEL: All right. Fine. That's it. Okay.

5 So, if that's the argument then I just need to know what your

6 argument is.

7 MR. RADER: Okay.

8 JUDGE TATEL: That's fine. Great. Do we have time

9 for the other issue?

10 JUDGE SENTELLE: We got time. We'll take time if

11 you need to.

12 JUDGE TATEL: Do you want to talk about the other

13 issue?

14 MR. RADER: Yes, let's move on.

15 JUDGE TATEL: Yes.

16 MR. RADER: The problem with NRC's concerns about

17 the creation of an EIS is that if you look at how this issue

18 developed historically it's really pounding a square peg in a

19 round hole. The way this disposal issue came up years ago, as

20 the Court is well aware, is this Court's decision in Minnesota

21 v. NRC where this Court required the NRC to develop

22 information on the issue of whether or not spent fuel could be

23 safely disposed of after the reactor's :Life, and as such it

24 was always a safety issue. It's been developed in our rule-

25 making as a safety issue. The environmental issues associated
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1 with fuel disposal are covered in our Table S-3, and are a

2 part of every licensing decision which result, Baltimore Gas &

3 Electric upheld. So, we do consider --

4 JUDGE TATEL: I'm sorry, your brief says that the

5 decision did not rely on that table.

6 MR. RADER: It did not rely upon Table S-3, but Mr.

7 Fettus is saying that we need an analysis of the fuel cycle,

8 the end of the fuel cycle and fuel disposal in reactor

9 licensing. And what I'm saying is we already do that, but not

10 by means of this Waste Confidence Finding, we do it separately

11 under Table S-3 --

12 JUDGE TATEL: I see.

13 MR. RADER: -- which complies --

14 JUDGE SENTELLE: The Petitioners' position is that

15 you need an EIS that reflects that, is that not true?

16 MR. RADER: They do say that, Your Honor, but the

17 problem with that position is we have not proposed any major

18 federal action that would significantly affect the

19 environment.

20 JUDGE SENTELLE: Well, that's part of what we're

21 here to decide, isn't it, as to whether this constitutes a

22 major federal action. I mean, you can--

23 MR. RADER: Well, you will have to decide that, but

24 in fact, there has been no repository proposed. The only one

25 that was proposed was Yucca Mountain. There was an EIS
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prepared for Yucca Mountain, and there will be an EIS, as Your

Honor pointed out, there will be an EIS prepared for whatever

repository is eventually proposed either by Congress, by

legislation as they did with the Nuclear Waste Policy --

JUDGE SENTELLE: Now, hold that thought while we're

on it, and I know we're taking this away from'where we were,

but you have the statement in your brief that, I'm going to

find this exactly correctly, this legislative framework and

the President's statements in establishing the Blue Ribbon

Commission aptly support NRC's political finding, predictive

finding that a political consensus will be eventually reached

to designate a repository site, such as the HL (phonetic sp.)

may be permanent disposal capacity will be available when

necessary. A, we don't owe any deference to your political

predictions. B, that isn't just a non-sequitur, it seems to

me to be completely at odds with itself. You've just related

the history of how the law, the Congressional resolutions had

required the construction of the Yucca Mountain site, and then

you tell me that we should reason from the fact that the

President killed the Yucca Mountain site and put in some other

Commission that therefore there's going to be a solution. If

anything it sounds like this is one more time that the

frustration of the Petitioners reflected reality.

MR. RADER: I think many of us are frustrated, Your

Honor, but the fact remains that the Nuclear Waste Policy Act
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contains a mandate, it says that the Federal Government shall

be responsible for the spent fuel produced by reactors.

JUDGE SENTELLE: And they've done such a great job

of complying with that mandate that we should reason that it's

going to happen?

MR. RADER: Your Honor, we understand --

JUDGE TATEL: But you see --

MR. RADER: -- that it will take time for this

political --

JUDGE TATEL: Yes, but --

MR. RADER: -- gridlock to become unlocked.

JUDGE TATEL: -- there are other statutes at work

here, and one of them is NEPA, and NRDC's argument is that

when the Agency makes a licensing or re-licensing decision

that is a decision that required environmental assessment --

JUDGE SENTELLE: Right.

JUDGE TATEL: -- and we all agree with that.

MR. RADER: Yes.

JUDGE TATEL: And it's at that point that the

Agency's authorizing the production of more nuclear waste.

JUDGE SENTELLE: Right.

JUDGE TATEL: And it's at that point where, having

done that where you need an environmental assessment of that.

And it seems unbelievably circular to us, maybe circular is

the wrong word, to say well, we don't need to do that now
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because we don't yet know where it's going, and therefore it's

premature to do the environmental assessment. It just doesn't

make sense under NEPA.

MR. RADER: Judge Tatel, we fully concur with you --

JUDGE TATEL: Oh, well then --

MR. RADER: -- that the environmental impacts --

JUDGE TATEL: Yes.

MR. RADER: -- of operating a nuclear power

reactor --

back end

JUDGE TATEL: Yes.

MR. RADER: -- and producing waste not just at the

but through the entire fuel cycle --

JUDGE TATEL: Right.

MR. RADER: -- the milling of uranium, the mining

of --

JUDGE TATEL: Right.

MR. RADER: -- uranium --

JUDGE TATEL: Right.

MR. RADER: -- the extraction of the uranium --

JUDGE TATEL: Right.

MR. RADER: -- the enrichment of the uranium --

JUDGE SENTELLE: We get that now --

MR. RADER: -- all of that --

JUDGE SENTELLE: -- move to the question, please.

MR. RADER: -- all of that has to be analyzed --
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1 JUDGE TATEL: Yes.

2 MR. RADER: -- and it is.

3 JUDGE TATEL: Where?

4 MR. RADER: It's --

5 JUDGE TATEL: Where's the --

6 MR. RADER: -- analyzed, it's compiled, those

7 figures are complied in what we call Table S-3 --

8 JUDGE TATEL: Okay. Now, you're --

9 JUDGE SENTELLE: Now you're back to S-3.

10 JUDGE TATEL: Now, this is interesting to me,

11 because --

12 MR. RADER: But we --

13 JUDGE TATEL: -- maybe I -- you need to help me

14 understand this. I thought -- so, you're saying look, when

15 they get around to licensing a particular plant, or re-

16 licensing one, it's S-3 that resolves the question of

17 environmental impact of long-term storage, right?

18 MR. RADER: No, for --

19 JUDGE TATEL: Permanent storage.

20 MR. RADER: -- the environmental impacts associated

21 with operating with that, operating that reactor which

22 includes --

23 JUDGE TATEL: Yes.

24 MR. RADER: -- ultimately --

25 JUDGE TATEL: Long-term storage.
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1 MR. RADER: -- the impacts from disposal.

2 JUDGE TATEL: Okay, then --

3 MR. RADER: But the impacts of operating the

4 disposal facility itself, and constructing that facility will

5 only be analyzed when the facility is actually proposed --

6 JUDGE SENTELLE: But this lawsuit is not about the

7 ultimate disposal site. It's about --

8 MR. RADER: I'm sorry, sir?

9 JUDGE SENTELLE: This case is not about the ultimate

10 disposal site, it's about what's being done with the

11 nuclear --

12 MR. RADER: And that's exactly our point.

13 JUDGE SENTELLE: -- spent nuclear fuel in the

14 meantime.

15 MR. RADER: Exactly, Your Honor, that's our point.

16 That --

17 JUDGE TATEL: So --

18 MR. RADER: -- until a site is actually proposed, as

19 Judge Griffith was saying, it'.s hypothetical.

20 JUDGE SENTELLE: Then you don't need an EIS for the

21 Yucca Mountain equivalent now, but you do still have the

22 question of whether you need an EIS for the rule-making that

23 permits the continued "temporary" storage of the fuel in the

24 meantime.

25 MR. RADER: We do have an environmental assessment
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1 for that.

2 JUDGE TATEL: For what?

3 JUDGE SENTELLE: The generic.

4 MR. RADER: For a generic environmental assessment

5 for the storage of spent fuel up to 60 years after a licensed

6 reactor like we had, we do have that.

7 JUDGE TATEL: Okay. But we're talking about the

8 next issue, the NRDC --

9 MR. RADER: Right.

10 JUDGE TATEL: -- issue here. Well, what's your

11 response to NRDC's argument that look, we understand you can't

12 a site specific EIS for a permanent disposal site because you

13 don't have one, but the country's been thinking about this for

14 30 years, there's a huge amount of research that's on it,

15 there's a pretty big consensus about what it's going to look

16 like, it's going to be geological disposal, correct? We all

17 know that.

18 MR. RADER: Yes, Your Honor.

19 JUDGE TATEL: The problem is where, right? And what

20 are the particular details? Now, what NRDC is saying if the

21 Agency is going to license the creation of more waste that it

22 should assess the environmental impact of that long-term

23 disposal possibility, right now, before.

24 MR. RADER: I understand, Your Honor. And --

25 JUDGE TATEL: And why isn't that right?
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1 MR. RADER: -- the answer is that --

2 JUDGE TATEL: Why isn't that right?

3 MR. RADER: -- what triggers the environmental

4 impact statement required under NEPA is the proposal of a

5 major federal action.

6 JUDGE SENTELLE: Yes.

7 MR. RADER: That has not occurred yet.

8 JUDGE TATEL: But --

9 JUDGE SENTELLE: That brings us back to you say it

10 has not occurred yet. Now, you don't seem to understand that

11 possibly we're going to be deciding what has occurred here or

12 not.

13 MR. RADER: I --

14 JUDGE SENTELLE: Don't just tell me it hasn't

15 occurred --

16 JUDGE TATEL: But isn't --

17 JUDGE SENTELLE: -- tell us why it hasn't occurred.

18 I mean, the rule-making --

19 MR. RADER: It hasn't occurred because --

20 JUDGE SENTELLE: -- that sees the permit, the

21 continued temporary storage of the spent nuclear fuel why

22 wasn't that a major federal --

23 MR. RADER: Well, with regard to Yucca Mountain,

24 Your Honor, it did occur, and there was an EIS prepared for

25 Yucca Mountain.

26 JUDGE SENTELLE: Forget Yucca Mountain for the
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1 moment.

2 MR. RADER: That's start --

3 JUDGE SENTELLE: Answer my question.

4 MR. RADER: Right.

5 JUDGE SENTELLE: Why isn't this rule-making

6 constituting a major federal action?

7 MR. RADER: Because there are no environmental

8 impacts associated with a safety finding that reasonable

9 assurance exists that a means of disposal will be found and

10 available when necessary. That finding itself is a safety

11 finding emanating from this Court's decision in --

12 JUDGE TATEL: Okay.

13 MR. RADER: -- Minnesota v. NRC. It's a safety

14 finding, it does not trigger NEPA any more than any other

15 reactor safety finding triggers NEPA.

16 JUDGE TATEL: Okay.

17 MR. RADER: The NRC makes a number of safety

18 findings in licensing every reactor, this is just one more of

19 them. You can look at regulations in 50.57(c), and you'll see

20 all the requisite safety findings for licensing or renewing a

21 license of a power reactor, this is just one more, it's part

22 of it, Your Honor, it's one more ingredient that goes into the

23 licensing of a reactor. But in and of itself it does not

24 propose a major federal action triggering NEPA.

25 JUDGE SENTELLE: Can those questions be revisited at
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1 licensing of each of the entities? Can those safety questions

2 be revisited at each of the licensings?

3 MR. RADER: No, because we've decided them

4 generically.

5 JUDGE TATEL: Well, see, that's --

6 JUDGE SENTELLE: You decided them generically, so

7 then if they can't be revisited at licensing why doesn't this

8 constitute a major federal action requiring an EIS?

9 MR. RADER: Because the --

10 JUDGE SENTELLE: Or at least an EA?

11 MR. RADER: Because the major federal action that

12 has occurred is the licensing of the nuclear power plant, and

13 that does have an EIS. But Baltimore Gas & Electric --

14 JUDGE TATEL: Yes, but you're saying that EIS will

15 not include the environmental impact of permanent long-term

16 storage.

17 MR. RADER: But it does, Your Honor, that's what I'm

18 saying.

19 JUDGE TATEL: You just told Judge Sentelle it

20 wouldn't --

21 MR. RADER: No, it doesn't --

22 JUDGE TATEL: -- because it's resolved by this

23 question.

24 MR. RADER: No, there are two different EISs, we

25 really must be clear on this.
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1 JUDGE TATEL: Okay.

2 MR. RADER: There's an' EIS for each reactor, and the

3 EIS for the reactor includes what Baltimore Gas & Electric

4 proved as Table S-3. That table compiles all of the

5 environmental impacts associated with the entire uranium fuel

6 cycle, including disposal, so disposal is there. There is a

7 separate EIS associated with a major federal action that

8 occurs when the NRC years from now will accept another

9 application for the actual repository. And in regard to that

10 repository --

11 JUDGE GRIFFITH: In the first of the EISs that --

12 MR. RADER: -- it is a major federal action.

13 JUDGE GRIFFITH: -- you're talking about how does it

14 account for disposal? I mean, it clearly can't account for

15 the site specific repository that will some day be accounted

16 for, so how does it account for disposal?

17 MR. RADER: It accounts for the disposal in terms of

18 what the Baltimore Gas & Electric proved up to be zero release

19 concept. We had determined that the releases from the

20 repository, one building constructed, because of our knowledge

21 of science and engineering that the releases to the

22 environment will be so close to zero they could be deemed

23 zero. And Baltimore Gas & Electric approved that. So, in the

24 Table S-3 with regard to the buried waste the releases are

25 deemed to be approximately zero and therefore negligible.
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JUDGE GRIFFITH: How can that determination be made

before the NRC has decided upon the final repository?.

MR. RADER: For the reasons Your Honors have already

mentioned. We know the basis of the repository, we know it's

going to be deep geologic repository, we know the science and

technology involved in building it, and we are reasonably able

to predict as we did in the Baltimore Gas & Electric case the

releases from that repository will be negligible or near zero.

That's already been approved. We don't have to revisit that.

JUDGE TATEL: I just have a fact question.

MR. RADER: Yes, Your Honor.

JUDGE'TATEL: Can you explain to me the relationship

between the WCD before us today and Table 3-C -- I mean S-3,

whatever it is.

MR. RADER: Yes, Your Honor. It is somewhat

complicated.

JUDGE TATEL: Well, that's why I asked the question.

MR. RADER: It is. I appreciate Your Honor's

question. Table S-3 --

JUDGE TATEL: Yes.

MR. RADER: -- is a compilation of all of the

environmental costs expressed in terms of releases to the

environment of radioactive materials throughout the course of

the uranium fuel cycle, in mining uranium --

JUDGE TATEL: Including permanent disposal.
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1 MR. RADER: Including permanent disposal.

2 JUDGE TATEL: Don't keep going through the list for

3 us, we got it.

4 MR. RADER: I'm sorry?

5 JUDGE TATEL: I said don't keep going through the

6 list, we got it.

7 MR. RADER: Okay.

8 JUDGE SENTELLE: Yes.

9 JUDGE TATEL: We understand the cycle, the end of

10 the cycle is that there's a permanent disposal --

11 MR. RADER: Right.

12 JUDGE TATEL: -- that's what we're interested in.

13 MR. RADER: Table S-3 includes all of that, Your

14 Honor.

15 JUDGE TATEL: Okay. Now what?

16 MR. RADER: That is an input to each licensing

17 decision of a nuclear power reactor.

18 JUDGE TATEL: Got you. So, when the first, where

19 there's a licensing decision in the future, or a re-licensing,

20 that Table resolves, that Table, it's on that Table that the

21 Agency rests its conclusion that at least for the last stage

22 of the cycle, namely permanent disposal, right?

23 MR. RADER: Yes.

24 JUDGE TATEL: There's no significant environmental

25 impact.
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1 MR. RADER: Exactly.

2 JUDGE TATEL: Okay. Now, what's the relationship

3 between that and the WCD?

4 MR. RADER: None, because the Waste Confidence

5 findings are not trying to estimate the cost to the

6 environment of operating the reactor.

7 JUDGE TATEL: Then what affect -- what I meant

8 was -- I'm sorry, I asked the question the wrong way. What

9 would be the affect of the WDC at the re-licensing decision?

10 MR. RADER: In re-licensing decisions we do not

11 reconsider the environmental impacts of disposal, we've

12 already done that in licensing --

13 JUDGE SENTELLE: Yes.

14 MR. RADER: -- the plant.

15 JUDGE SENTELLE: Okay.

16 JUDGE TATEL: You've already done it where?

17 MR. RADER: In licensing the plant. We don't go

18 through that again --

19 JUDGE TATEL: No.

20 MR. RADER: -- in re-licensing. We've already

21 considered the entire fuel cycle for the license --

22 JUDGE TATEL: Okay. Well, then what about, start

23 with licensing, then. Suppose there's a -- are there new

24 licensing decisions coming --

25 MR. RADER: There are. And --
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JUDGE TATEL: Okay. So, now tell me what's the role

of this WCD there?

MR. RADER: The role there is that the finding force

supplies the requisite finding that there will be adequate

disposal capacity available when necessary for that plant.

JUDGE TATEL: Isn't that the same as this Table?

The Table --

MR. RADER: Table S-3 --

JUDGE TATEL: Yes.

MR. RADER: -- says, Table S-3, Your Honor, says

that the environmental impacts of disposal will be negligible

for that, for the uranium attributable to that reactor because

releases from the repository will not affect the environment.

JUDGE TATEL: I see. So --

MR. RADER: And that's specific to --

JUDGE TATEL: -- the difference is --

MR. RADER: -- that reactor.

JUDGE TATEL: So, the WCD says there will be a

depository of some kind, right?

MR. RADER: Yes.

JUDGE TATEL: And the Table says and whatever it is

it will have minimal environmental impact.

MR. RADER: Exactly.

JUDGE TATEL: That's the two things. So --

MR. RADER: Right.
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1 JUDGE TATEL: -- NRDC's argument is that at that

2 licensing stage, okay, the, true, the Table says there will be

3 no significant environmental impact, but they're questioning

4 the WCD's judgment that at the right time when we need it

5 there will be a disposal site with minimal environmental

6 impact, and they're saying that they will not be able to

7 challenge at the licensing decision. In other words, they're

8 saying if that decision is wrong, and if that predictive

9 judgment is wrong then the Agency will be licensing the

10 production of nuclear waste for which there is no reasonably

11 likely permanent site, and it will not have thought about the

12 possibility that on site storage is in fact permanent, that's

13 their argument.

14 MR. RADER: Exactly.

15 JUDGE TATEL: What's the matter with that?

16 MR. RADER: The answer to that argument is that

17 requires a judgment on whether or not the record sufficiently

18 supports the NRC's predictive judgment that the requisite

19 repository capacity will in fact be available when needed, and

20 that's just a straight forward record administrative law

21 issue, that's not a question of creating a NEPA record.

22 JUDGE SENTELLE: I'm not sure --

23 JUDGE TATEL: Yes, but how is an administrative

24 agency --

25 JUDGE SENTELLE: -- how straiqht forward that is.
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1 JUDGE TATEL: -- know how to do that?

2 MR. RADER: Well --

3 JUDGE SENTELLE: How do we know, or what does the

4 record reflect --

5 JUDGE TATEL: Right.

6 JUDGE SENTELLE: -- as to how we're going to know

7 what that adequate solution is, when it is needed, why there's

8 any confidence that it's going to be available other than a

9 political predictive judgment to which we do not owe any

10 deference.

11 MR. RADER: Let me break that down. It's a good

12 question, I'll break that down for you.

13 JUDGE SENTELLE: I thought it was pretty good. Yes.

14 MR. RADER: The first reactor, we have determined

15 that there's reasonable assurance that the spent fuel can be

16 stored safely temporarily for up to 60 years. The first

17 reactor to reach -- after license life.

18 JUDGE SENTELLE: Yes.

19 MR. RADER: The first reactor to reach that point is

20 the Dresden Unit 1 reactor, and that's in our rule-making

21 record, you can find that.

22 JUDGE TATEL: Where is that?

23 MR. RADER: The Dresden, it's the Dresden Reactor is

24 a reactor in the United States, it was :Licensed in --

25 JUDGE TATEL: No, I was just asking you where it is,
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1 that's all.

2 MR. RADER: Your Honor, it's in the midwest, I'm not

3 certain.

4 JUDGE TATEL: Okay.

5 MR. RADER: But in any event its license has already

6 expired, and that 60 years for that reactor will run in 2059,

7 so Dresden is the first reactor that will hit the 60-year

8 mark. So, we have a window from now until that reactor at a

9 minimum for this gridlock to be resolved. And the NRC has

10 found that in the meantime we have confidence that the spent

11 fuel can be safely stored without significant environmental

12 impacts up to that point.

13 JUDGE TATEL: Well, of course, they're challenging

14 that, too.

15 JUDGE SENTELLE: Yes.

16 MR. RADER: They are.

17 JUDGE TATEL: Yes. I mean --

18 MR. RADER: They are.

19 JUDGE TATEL: -- assuming you're right, let's assume

20 for a minute you're right, let's assume we were to rule that

21 the generic approach was fine, okay, and that you're okay on

22 that, and that there was no environmental impact statement

23 needed, they still are saying that the rests on an assumption

24 that there will be a geological site available when it's

25 needed, isn't it?
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MR. RADER: That's correct. But here again, this is

a question of reviewing our record to determine whether or not

the NRC had a reasonable basis to determine that a site will

be found, will be characterized, and will be available --

JUDGE TATEL: I see.

MR. RADER: -- when needed.

JUDGE TATEL: You know, you say you share the same

frustration that the NRDC does about the inability to get a

resolution of this issue, right?

MR. RADER: Yes, Your Honor.

JUDGE TATEL: You know, there's a very simple way to

get it done, and that is a ruling by this Court that the

Agency in fact needs to do, that the Agency can't license or

re-license without this ultimate decision being made, that you

can't produce nuclear waste under NEPA without knowing the

long-term environmental consequences of it, which includes

where it's going to go.

MR. RADER: I would --

JUDGE TATEL: That'll resolve the political

disputes, won't it?.

MR. RADER: Yes. I know this is indeed frustrating

for all of us.

JUDGE TATEL: No, wouldn't that solve everybody's

problem?

MR. RADER: Well, Your Honor, I would point to --
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1 JUDGE TATEL: I guarantee there would be a lot of

2 pressure on Congress to get this thing fixed quick, right?

3 MR. RADER: But I don't think that would be

4 appropriate to use the political process to solve essentially

5 an--

6 JUDGE TATEL: I wasn't suggesting that, I was just

7 suggesting if the decision you've made, the Agency's made is

8 arbitrary and capricious because it hasn't accounted for the

9 long-term, that decision, a perfectly lawful decision by this

10 Court --

11 MR. RADER: Well, we have --

12 JUDGE TATEL: -- and I'm not saying that's what we

13 would do, I have no idea.

14 MR. RADER: We have accounted --

15 JUDGE TATEL: But that would certainly call

16 everybody's attention to the problem, right?

17 MR. RADER: I think we are aware. I think the

18 entire nuclear community and Congress and the President are

19 well aware of the problem, the question is the political

20 fracture in solving the problem. But I would like to point

21 out --

22 JUDGE TATEL: Yes.

23 MR. RADER: -- that other countries have solved this

24 problem. I mean, we recently sent you the report of the Blue

25 Ribbon Commission, and what they said was we need a consensus
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1 building inclusive process to development agreement of where

2 the site's going to be.

3 JUDGE SENTELLE: That's wonderful.

4 MR. RADER: But this is --

5 JUDGE SENTELLE: What such good news to learn that

6 we do need that. That --

7 MR. RADER: Sometimes you have to dot the Is, Your

8 Honor.

9 JUDGE SENTELLE: I'm shocked there's gambling going

10 on here.

11 MR. RADER: Exactly. But, Your Honor, that has been

12 successful in Finland and Sweden, and that's what we cited in

13 our rule-making. This can be done, and we have as I --

14 JUDGE SENTELLE: I don't know that there's ever been

15 any doubt that it could be done, from the very beginning

16 there's been pretty much consensus that probably this could be

17 done.

18 MR. RADER: Yes, Your Honor.

19 JUDGE SENTELLE: Maybe not how exactly, but the

20 current rule-making doesn't tell us where, when, how, or even

21 really the criteria about which we'll know that this supposed

22 safe solution is going to exist out there in the future when

23 it's needed, but you don't know when it's going to be needed,

24 and we don't know what it's going to be.

25 MR. RADER: Well, remember, Your Honor, the way this

I
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1 issue was originally formulated back by this Court in

2 Minnesota v. NRC, no one has ever required a target date,

3 there's no court decision, no statute, no regulation that

4 requires the NRC to establish a target date for the

5 facility --

6 JUDGE SENTELLE: That NEPA requires an environment

7 assessment, an environmental impact statement. That's always

8 been the case. Don't tell me that because there's not a

9 specific requirement in your Act that you don't have to do

10 something. Why doesn't an adequate assessment of the impact

11 on the environment include some information as to what that

12 solution is going to be, when it's going to be, and how it's

13 going to be done? Or at least an admission that we don't

14 know? I mean, environmental impact statements do not require

15 that you fix everything, they just require that you tell us

16 about it.

17 MR. RADER: Right.

18 JUDGE GRIFFITH: And all you've said is that you're

19 confident that it'll get done sometime in the next 60 years,

20 right?

21 JUDGE SENTELLE: Yes.

22 JUDGE GRIFFITH: That's what you've told us today.

23 MR. RADER: I'm confident that it will --

24 JUDGE GRIFFITH: And your basis for that confidence

25 is a natural optimism about it?
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MR. RADER: No, the basis, the confidence, Your

Honor, is first of all, finding one, which is that the

creation of such a repository is technically feasible.

JUDGE GRIFFITH: Yes, they're -- well, there are

plenty out there.

MR. RADER: We have the science and engineering to

do it.

JUDGE TATEL: Nobody's questioning that.

JUDGE GRIFFITH: Yes.

JUDGE TATEL: We've got that.

MR. RADER: We have the example of other countries

consensus can be reached. We have the mandate --

JUDGE TATEL: You mean the -- excuse me.

MR. RADER: Yes, Your Honor.

JUDGE TATEL: We're going to make a political

political

judgment --

JUDGE GRIFFITH: Based --

JUDGE TATEL: -- based on Finland?

JUDGE GRIFFITH: Right.

JUDGE TATEL: I mean, Finland's got a perfectly good

government, but it's a little different from ours.

MR. RADER: No, the NRC has made a decision based on

the success of other countries, but that's only --

JUDGE GRIFFITH: The first thing you have to find

another country --
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JUDGE TATEL: That's a technical --

JUDGE GRIFFITH: -- that has a federal system.

JUDGE TATEL: That's a technical judgment. I don't

think --

MR. RADER: It is a technical judgment.

JUDGE TATEL: I don't see NRDC arguing, the States

or NRDC arguing that this isn't technically feasible.

MR. RADER: The --

JUDGE TATEL: Am I wrong? They're not making that

argument, are they?

MR. RADER: You're correct.

JUDGE TATEL: Yes.

MR. RADER: You're absolutely --

JUDGE TATEL: Okay, so --

MR. RADER: -- correct.

JUDGE TATEL: Right. And we couldn't second guess

that judgment anyway. That's the last kind of a judgment

you'd get --

MR. RADER: Right.

JUDGE TATEL: -- a court to second guess.

MR. RADER: But the fundamental point remains that

the only thing that triggers NEPA, and the requirement of EIS

is the proposal of major federal action. That happened with

Yucca Mountain, with that facility, we did get an EIS.

JUDGE SENTELLE: That has nothing to do with whether
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1 this is a federal, a major federal action or not.

2 MR. RADER: I'm sorry, Your Honor?

3 JUDGE SENTELLE: We know it happened with Yucca

4 Mountain, that's not our issue. Our issue is whether it's

5 happened here. Forget Yucca Mountain. Tell us why this is or

6 is not a major federal action.

7 MR. RADER: Because the mere finding of sufficient,

8 that sufficient repository capacity will be available when

9 needed does not in and of itself propose any major federal --

10 JUDGE TATEL: Yes, but --

11 JUDGE SENTELLE: But you tell us that that can't be

12 revisited in --

13 JUDGE TATEL: Right.

14 JUDGE SENTELLE: -- re-licensing. Did I

15 misunderstand you on that?

16 MR. RADER: The safety finding itself cannot, but

17 there will certainly be a licensing --

18 JUDGE SENTELLE: So, this is a preclusive finding.

19 So, if it's a preclusive finding for the re-licensure then why

20 is that not a major federal action?

21 MR. RADER: Because the re-licensing has nothing to

22 do with the licensing of a repository. The licensing of a

23 repository will occur years from now will have its own EIS.

24 JUDGE TATEL: No, you're missing the point.

25 JUDGE SENTELLE: That's, you're taking us back to a
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1 different question again.

2 JUDGE TATEL: Right.

3 JUDGE SENTELLE: If this is where the spent nuclear

4 fuel is going to be the fact that it's not called a

5 repository, it's instead called a temporary storage, does not

6 answer the question as to whether this is a major federal

7 action.

8 MR. RADER: Well, that's true, but as for the

9 temporary storage, Your Honor, we did an environmental

10 assessment. Now, New York has argued there should have been

11 an EIS, and the Court does have to decide that question,

12 whether or not the environmental assessment was sufficient, or

13 whether an EIS should have been prepared, but that is a

14 different question from the issue of whether or not an EIS is

15 somehow triggered by the mere finding that sufficient capacity

16 will exist when needed.

17 JUDGE SENTELLE: If that's a part of the reason why

18 you're saying there's not a major environmental impact, not an

19 environmental impact, why an EA is sufficient and not an EIS,

20. then I don't understand the somehow that you stuck into your

21 prior sentence. Their argument is that it's triggered by it,

22 it isn't somehow triggered by it, it's triggered by it.

23 MR. RADER: Well, because the temporary storage rule

24 does not propose any long-term disposal, it's completely apart

25 from that.
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JUDGE SENTELLE: It could be 60 years on that one

plant, it could be longer than that.

MR. RADER: Your Honor, spent fuel pools are very

robust structures in design and construction, we know how they

operate.

JUDGE SENTELLE: Wonderful.

MR. RADER: They don't --

JUDGE SENTELLE: And it's sunny outside, but that

doesn't speak to the question of whether the storage of

nuclear fuels for 60 years is something that requires an

environmental impact statement. Now, that statement may say

what you just said once it's produced, but it doesn't answer

the question of whether it needs to be produced.

MR. RADER: Well, the assessment that we prepared it

has exhaustive detail, it essentially conforms to the EIS

requirements except in terms of its labeling. But in effect

if Your Honor, of course, will review the record, and I think

you'll be satisfied by your review that we did in fact conduct

an exhaustive review of all of the safety and environmental

issues associated with the storage over a period of 60 years.

Bear in mind, as the Court has already recognized, after the

plants have been shut down the impacts will be significantly

reduced. All we're talking about the impacts of passively

storing spent fuel for 60 years where it's been for the last

40 or 60 years. Plants are licensed for 60 years. We've
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licensed the plant for an initial 40 years, we license it in

many cases for an additional 20 years, that's 60 years of

operating experience to understand how a spent fuel pool

works. It doesn't take a great leap of logic to say if we

understand that that the effects over the 60 years operating

are not severe and produce no significant environmental

impacts then over 60 years when it's not in operation there

will be no significant environmental impacts. We've looked at

all of the comments that have been submitted, it's an

exhaustive record, and I'm satisfied that when the Court

reviews it you'll find that we did a job suitable for an

environmental assessment.

JUDGE SENTELLE: You know, we have to pass on cases

from a lot of different Agencies, not just yours, and you're

probably not familiar with a case called Bechtel v. Federal

Communications Commission, but in that we roughly stated, and

this is not a direct quote, this is a headnote, but that where

the Agency is making a judgment based upon a predictive

judgment the expectation is that there is a correlative duty

to evaluate the policies over time to ascertain whether they

work. You made predictive judgments, now you're making

another predictive judgment, why shouldn't you have to make a

new environmental assessment as to whether the first

predictive judgment was correct by this time? You know it

would seem to be fairly, maybe costly, but it should be fairly
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1 possible for the Agency to have done an environmental impact

2 statement knowing that you should have been able to predict

3 that that would be a controversial decision. I know you

4 didn't make that decision, but the people did are not here,

5 and you represent them, so why is it not correct that they

6 could just have gone ahead and done an EIS and saved

7 themselves a lot of litigation?

8 MR. RADER: Your Honor, the Agency recognizes the

9 extraordinary public interest in this issue, and for that

10 reason has agreed to prepare an EIS for the longer term

11 storage that is now possibly contemplated. And we are in fact

12 in the process of scoping an EIS which will be prepared over

13 the next several years, and is slated for availability in

14 2019. So, it will cover the longer term, and will be in the

15 form of an EIS. We recognize the Court --

16 JUDGE TATEL: Is that in the record in this case?

17 MR. RADER: I'm sorry, Your Honor?

18 JUDGE TATEL: Is that in the record of this case?

19 MR. RADER: Yes, it is.

20 JUDGE TATEL: Where is it?

21 MR. RADER: The rule-making record and the Water

22 Confidence Decision refers to the creation of the long-term

23 EIS, and it's also covered in our statement of facts.

24 JUDGE SENTELLE: That --

25 JUDGE TATEL: Okay.
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JUDGE SENTELLE: -- means that we could find it

somewhere in these four volumes.

MR. RADER: It means you --

JUDGE SENTELLE: Do you have a more exact location

for this?

MR. RADER: Yes, Your Honor, it's in our statement

of the facts in our brief, starting around page 13, I believe,

if Counsel will help me, but it's, there is a two or three

page discussion at long-term EIS, beginning at page 14.

JUDGE SENTELLE: Fourteen.

MR. RADER: Yes, Your Honor.

JUDGE SENTELLE: And that gives citations to the

J.A. at --

MR. RADER: Yes, it's discussed in the Waste

Confidence Decision itself.

JUDGE SENTELLE: Okay. J.A. 251 is cited.

MR. RADER: Yes, Your Honor.

JUDGE SENTELLE: Okay. Well, the Court has talked

you long

you beat

past your allotted time --

MR. RADER: I appreciate the Court's indulgence.

JUDGE SENTELLE: -- so unless my colleagues have --

JUDGE TATEL: I'm done.

JUDGE SENTELLE: -- further questions we will let

a retreat, and we'll hear from the Intervenor.

MR. RADER: Thank you, Your Honor.
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1 ORAL ARGUMENT OF DAVID A. REPKA, ESQ.

2 ON BEHALF OF THE INTERVENOR NEI

3 MR. REPKA: May it please the Court, my name is

4 David Repka and I'm Counsel for the Nuclear Energy Institute.

5 The NRC's Waste Confidence Decision and Temporary Storage

6 Rule addresses a very specific, very carefully defined issue

7 that resulted from the Minnesota v. NRC case in 1979 before

8 this Court. The NRC has used the rule for almost 30 years to

9 address that issue, has updated the rule when new information

10 has caused the NRC to re-look at the issue of the time periods

11 involved, or the technologies that is involved, and it's

12 avoided the recurring litigation of this issue in individual

13 proceedings. The NRC has made two decisions, as Judge Tatel,

14 I think you've recognized, one, to conclude that the

15 environmental impacts of storage during this period beyond the

16 operating license life of the plant until removed for disposal

17 by the Federal Government, they've made the determination that

18 that can be made generically; and number two, they've made the

19 determination based upon bounding analysis that there's no

20 significant environmental impact. Both of those

21 determinations are well within the technical expertise of the

22 Agency. The basis for those conclusions are amply documented

23 in the rule-making itself, and the, certainly the

24 determinations are in an area where the Agency is entitled to

25 I think the highest degree of deference.
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1 JUDGE SENTELLE: Some of the determinations are, but

2 you wouldn't contend that their predictive analysis of

3 political behavior was within Agency, is entitled to defense,

4 would you?

5 MR. REPKA: I think that they do have expertise in

6 that area, and I don't think that that issue is fundamental to

7 the issue that's addressed in the Waste Confidence Decision,

8 which is the impact of storage during the defined period. The

9 institutional and political barriers certainly exist --

10 JUDGE SENTELLE: How can you define the period, or

11 predict the need without -- or how can they predict that

12 something will be available at the time they need without

13 making it a political assessment?

14 MR. REPKA: Well, I think they have made the

15 assessment, and there's nothing that precludes them from going

16 back and updating this rule in the future if the needs require

17 it. But I think fundamentally they're relying on a number of

18 factors, not only their review from repository programs around

19 the world, but also the Nuclear Waste Policy Act itself. And

20 we can all express frustration about the status of --

21 JUDGE SENTELLE: Now, you're coming to the Act

22 itself, the National Environmental Protection Act would be the

23 one I would come to, and I probably should have asked the

24 attorney for the government, but we asked him enough things,

25 how are we going to structure or cabin a precedent about this



NRDC Attachme t 2

PLU 68

1 generic environmental assessment without creating precedent

2 that is going to affect environmental impact statements for

3 the whole range of government agencies in ways that might be

4 very difficult for us to see. We're accustomed to seeing many

5 EISs, and many EAs come into this Court from all branches of,

6 all areas of the Federal Government, and I don't recall ever

7 seeing one this generic before. Aren't we opening a, maybe

8 not a Pandora's Box, but somebody's box if we approve this

9 kind of broadly generic environmental impact statement?

10 MR. REPKA: Well, A, this is not an environmental

11 impact statement, it's --

12 JUDGE SENTELLE: Well, this kind of EA.

13 MR. REPKA: -- it's an EA.

14 JUDGE SENTELLE: Even more dangerous.

15 JUDGE TATEL: Exactly.

16 MR. REPKA: And the --

17 JUDGE SENTELLE: Yes.

18 JUDGE TATEL: Right.

19 MR. REPKA: -- conclusion, the conclusion is within

20 the expertise of the Agency, the Courts have certainly

21 approved generic determinations based upon EAs --

22 JUDGE TATEL: Sure. But the question we're --

23 MR. REPKA: -- frequently in the past.

24 JUDGE TATEL: -- here is, I mean, no question about

25 it, generic EAs are okay, but the question is whether it's
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1 appropriate here.

2 MR. REPKA: Yes.

3 JUDGE SENTELLE: Yes, what would we be creating --

4 JUDGE TATEL: Right.

5 JUDGE SENTELLE: -- with this breadth of --

6 JUDGE TATEL: Right. And our --

7 JUDGE SENTELLE: -- generic

8 JUDGE TATEL: Sorry.

9 JUDGE SENTELLE: -- a precedent that would --

10 JUDGE TATEL: Right.

11 JUDGE SENTELLE: -- halt all kinds of areas of the

12 Federal Government, or all kinds of critics of the Federal

13 Government.

14 MR. REPKA: Which is an argument that was

15 specifically made in the NRDC v. NRC case back in 1978 that

16 NRDC petitioned for a halt to further reactor licensing based

17 upon the lack of reasonable assurance of a repository, and the

18 Court specifically rejected that at that time.

19 JUDGE TATEL: Well, no, we were asking about the

20 generic issue and whether that's appropriate, and, you know,

21 under our Sierra Club decision we take a lot harder look at a

22 decision not to do an environmental impact statement than the

23 ultimate review of the impact statement if they do it. And so

24 the question we're both, the Chief Judge and I are getting at

25 here is -- well, I'll just ask you, what's -- you've told us
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we have to defer to the Agency's judgment about this, what is

the Agency's judgment about this?

MR. REPKA: The Agency's --

JUDGE TATEL: What is the Agency's explanation, what

do you think is their, and I want you to look to give me a

reason from the record, what is the best argument from the

record that justifies their decision to do this generically

given that the Agency has already said that for the licensing

and re-licensing decisions it will go site by site.

MR. REPKA: That, again, we're focused on the

impacts of storage during this defined period, and the basis

for their conclusion and the bounding nature is the fact that

A, there's already established regulatory compliance, so Judge

Tatel, you mentioned seismic earlier, all of these structures,

whether it's a spent fuel storage pool, or a dry cast storage

facility will be seismically qualified, that's a given.

JUDGE TATEL: Okay. Then why is it going to

consider it when it does re-licensing?

MR. REPKA: It is, those issues are considered in

the context of initial licensing, they would be considered --

JUDGE TATEL: I said re-licensing.

MR. REPKA: Certainly the compliance with

regulations are addressed in the context of re-licensing.

JUDGE TATEL: But -- no, you're missing my point.

The Agency has said it will consider it site by site for the
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1 re-licensing, it will look specifically at the leakage issue

2 for these pools at that particular site, whereas it isn't

3 doing it now, it's doing it generically.

4 MR. REPKA: The NRC has proposed a rule, and it's a

5 proposed rule only, in which they would look at leakage as a

6 category two issue for re-licensing, but I don't think that

7 equates to a finding that leakage will cause a significant

8 environmental impact, that relates to leakage from the entire

9 facility, not just spent --

10 JUDGE TATEL: The question --

11 MR. REPKA: -- fuel storage.

12 JUDGE TATEL: Yes. Right.

13 MR. REPKA: And they are doing an EIS for license

14 renewal covering all the issues germane to license renewal, so

15 they're looking at that rule in the context, they're saying

16 well, as long as we're looking, we're preparing an EIS

17 supplement, we'll look at any case by case variations in that

18 context, again, as a proposed rule, and I think it's, again,

19 important that that relates to the operational aspects of the

20 plant as well as the storage. So, it is really not equate-

21 able completely to what we're dealing with here today, which

22 is extended storage through this period post licensing. And

23 again, I think the basis for the generic conclusion is that

24 the plants have been licensed, they have been shown to be in

25 compliance, the monitoring programs based upon all the
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operating experience are in place, those will continue in this

renewal period. The rule-making record that Counsel for the

NRC referenced at the Joint Appendix 281 to 82 specifically

addresses the leakage issues and talks about the bounding

analysis they've prepared, so I think there's a --

JUDGE SENTELLE: I know this is not, you're not

literally a party, and therefore this may not literally be a

standing question, but how are your client hurt if we require

the NRC to prepare an EIS?

MR. REPKA: I think what happens is then that issue

becomes an issue in every single future licensing case, and

the injury, which is when we're talking about spent fuel

storage to the industry becomes piling injury on top of injury

is that that has to be re-litigated case by case, it's a

recurring issue, it really is a generic issue because we're

talking about hypothetical --

JUDGE SENTELLE: Okay.

MR. REPKA: -- storage in the future, and I think

that's a substantial uncertainty, and when we're talking about

nuclear power plants, new plants, re-licensing, you know, the

one thing we do know about power planners and project

developers is they have uncertainty in the projects, and I

think that's the largest injury for the future --

JUDGE SENTELLE: Okay.

MR. REPKA: -- of the industry.
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1 JUDGE SENTELLE: Unless my colleagues --

2 JUDGE TATEL: No.

3 JUDGE SENTELLE: -- have further questions, thank

4 you, Counsel. And we will hear rebuttal.

5 MR. REPKA: Appreciate it.

6 JUDGE SENTELLE: I don't know who -- did anybody

7 have any time left?

8 THE CLERK: Neither Petitioner had any time

9 remaining.

10 JUDGE SENTELLE: Okay. We'll give you two minutes

11 apiece for rebuttal.

12 ORAL ARGUMENT OF MONICA WAGNER, ESQ.

13 ON BEHALF OF THE STATES AND PRAIRIE

14 ISLAND INDIAN COMMUNITY PETITIONERS

15 MS. WAGNER: Thank you, Your Honor. Your Honor,

16 Counsel for NRC mentioned the long-term EIS that's going to be

17 done, that just points up the totally inconsistent treatment

18 of these periods of time. There's an EIS, a generic EIS for

19 the 20 years we're re-licensing, then there's an EA resulting

20 in a finding of no specific impact for the 60 years after

21 operation, and now they intend to do an EIS for the end of

22 that 60-year period, this makes no sense.

23 JUDGE TATEL: What's your response to the argument

24 you just heard, which is that the difference between -- and my

25 question is about the generic question, the difference between
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1 this and the re-licensing is that when you're doing a re-

2 licensing they're obviously looking at the whole plant --

3 MS. WAGNER: Your Honor, they --

4 JUDGE TATEL: -- and that's why that's different

5 from this generic. Here they're just looking at the pools.

6 MS. WAGNER: Your Honor, of the 14 leaks six of

7 those were from spent fuel pools, and NRC hasn't done any kind

8 of risk analysis to say that the risk dropped so sharply of

9 leaks from spent fuel pools that we don't have to look at

10 spent fuel pools. In addition, NRC said that it had found

11 that the impacts were significantly reduced during the 60

12 years, it hasn't found that, it's not in the record. We know

13 that the fuel will cool down during that period, but we also

14 know these pools will age a lot, and they haven't looked at,

15 they haven't done a risk analysis as to what is going to

16 happen in these pools during those 60 years, and that's one of

17 the things that should be done in an environmental impact

18 statement.

19 Your Honor, site specificity, we've had two leaks from

20 the pools at Indian Point, the leaks had migrated off site,

21 we've been lucky, there hasn't been any, it hasn't impacted

22 public drinking water, but we're now in a proceeding to re-

23 license Indian Point, and New York State cannot raise these

24 leaks in that proceeding because we're barred by doing so by

25 the Temporary Storage Rule. We'd like to have a discussion in
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1 those proceedings about what mitigation measures can be taken

2 to ensure that these pools last for another 80 years.

3 JUDGE SENTELLE: Unless my colleagues have further

4 questions --

5 JUDGE TATEL: No.

6 MS. WAGNER: Thank you, Your Honor.

7 JUDGE SENTELLE: -- your rebuttal time would be up.

8 We'll hear from the other Petitioner.

9 ORAL ARGUMENT OF GEOFFREY H. FETTUS, ESQ.

10 ON BEHALF OF THE ENVIRONMENTAL GROUPS PETITIONERS

11 MR. FETTUS: Thank you, Your Honors. I think you

12 heard the NRC's version of us of heads they win and tails we

13 lose. The NRC told you that the Waste Confidence Decision and

14 their finding that it's not a major federal action, it has no

15 relation to Table S-3, and it does not trigger NEPA, that's

16 wrong, it's a rule-making that they even acknowledge, but it

17 also makes binding factual determinations on spent nuclear

18 fuel disposal as is well established now on every single NRC

19 licensing. And there is not a whit of discussion of a NEPA

20 analysis, either in an EA form or in an EIS form, in the Waste

21 Confidence Decision that's binding going forward. And the

22 fact that disposal and how it will come about is unknown or

23 uncertain is the precise reason NEPA exists, uncertainties

24 heighten the need for NEPA, they don't excuse it.

25 JUDGE SENTELLE: Thank you, Counsel.
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1 MR. FETTUS: And if the Court has anything further.

2 JUDGE SENTELLE: Unless my colleagues have further

3 questions this case will be submitted. We'll take a brief

4 recess.

5 (Recess.)
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Allison M. Macfarlane, Chair
Kristine L. Svinicki
George Apostolakis
William D. Magwood IV
William C. Ostendorff
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

SUBJECT: Notice ofIntent to Prepare Waste Confidence EIS

Dear Commissioners:

On behalf of twenty five organizations and individuals who seek a meaningful opportunity to
participate in the environmental review process the NRC has initiated in response to the U.S.
Court of Appeals' decision in State of New York v. NRC, 681 F.3d 471 (D.C. Cir. 2012)', we
write to request you withdraw the "Request for comments on the notice of intent to prepare and
(sic) environmental impact statement and notice of public meetings" ("'Notice"), published in the
Federal Register on October 25, 2012 (77 Fed. Reg. 65,137). The Notice should be withdrawn
because it fails to satisfy two of the most basic requirements of U.S. Nuclear Regulatory
Commission ("NRC") regulations for notices of intent to publish an environmental impact
statement ("EIS"). As a result, the notice fails to give the public sufficient information on which
to develop comments on the appropriate scope of the EIS proposed by the NRC.

According to the Notice, the purpose of the proposed EIS is to respond to the U.S. Court of
Appeals' decision in State of New York. To that end, the Notice briefly describes the types of
environmental impacts that it proposes to evaluate. The Notice fails, however, to provide two
pieces of information required by NRC regulation 10 CFR § 51.27(a)(2) for a Notice of Intent to
prepare an EIS: (a) a "description of the proposed action" and (b) "to the extent sufficient
information is available, possible alternatives." Instead, the NRC asserts that the scoping process
will be used, among other things, to "[d]efine the proposed action that is to be the subject of the
EIS." 77 Fed. Reg. at 65,138. Under section 51.27(a)(2), however, it is the NRC's
responsibility in the first instance to identify the proposed action in the scoping notice.
Otherwise, commenters on the scoping notice will have no basis for commenting on the scope of
alternatives to the proposed action or the impacts of the proposed action that must be considered.

These organizations and individuals are: Beyond Nuclear, Blue Ridge Environmental Defense League,
Center for a Sustainable Coast, Citizens Allied for Safe Energy, the Ecology Party of Florida, Friends of
the Coast, Friends of the Earth, Georgia Women's Action for New Directions, Hudson River Sloop
Clearwater, Institute for Energy and Environmental Research, Dan Kipnis, Missouri Coalition for the
Environment, Natural Resources Defense Council, National Parks Conservation Association, NC Waste
Reduction and Awareness Network, Nevada Nuclear Waste Task Force, New England Coalition,
Northwest Environmental Advocates, Nuclear Information and Resource Service, Mark Oncavage,
Physicians for Social Responsibility, Riverkeeper, the SEED Coalition, San Luis Obispo Mothers for
Peace, and Southern Alliance for Clean Energy.
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In the Notice, the NRC gives no hint of what is the agency action that creates the risk of spent
fuel storage environmental impacts, and thus requires commenters to guess at the action.
Moreover, what little factual information is presented in the Notice is likely to mislead
commenters into viewing the proposed action and its alternatives as some combination of
methods for storing spent fuel. Such a truncated scope of alternatives would be far too narrow to
satisfy NEPA because it would not address the original agency action that causes the production
of spent reactor fuel and its impacts: the licensing of nuclear reactors. Therefore the scoping
process would not lead to any analysis of the most obvious alternative for the avoidance or
mitigation of spent fuel storage impacts: the cessation of reactor licensing.

Without a clear description of the proposed action and its most obvious alternative, the Notice is
fatally deficient. The Notice therefore should be withdrawn and republished with a clear
description of the NRC action that leads to spent fuel storage impacts: licensing of nuclear
reactors. It should also identify the no-action alternative: the cessation of licensing and re-
licensing, which would halt further production of spent fuel.

If the NRC does not withdraw the scoping notice, we believe that to be consistent with the
requirements of Section 51.47(a)(2), the NRC must re-publish a second scoping notice after this
commenting period expires, identifying the proposed action and alternatives of which the NRC is
aware, and seeking further comment.

Thank you for considering our concerns and please do not hesitate to contact us if you have
additional questions.

Sincerely,

/s/ /s/
Geoffrey H. Fettus2  Mindy Goldstein 3

Natural Resources Defense Council, Inc. Turner Environmental Law Clinic
1152 1 5 th St. N.W., Suite 300 1301 Clifton Road
Washington, D.C. 20005 Atlanta, GA 30322
gfettus(o~nrdc.org magolds(Zemorv. edu

/s/

Diane Curran4

Harmon, Curran, Spielberg & Eisenberg, L.L.P.
1726 M Street N.W. Suite 600
Washington, D.C. 20036
dcurran(aharmoncurran.com

2 On behalf of Natural Resources Defense Council
3 On behalf of organizations and individuals listed in note 1.
4 On behalf of organizations and individuals listed in note 1.



NRDC Attachment 4

UNITED STATES
NUCLEAR REGULATORY COMMISSION

WASHINGTON, D.C. 20555-0001

December 5,2012

CHAIRMAN

Geoffrey H. Fettus
Natural Resources Defense Council, Inc.
1152 15th Street NW, Suite 300
Washington, D.C. 20005

Dear Mr. Fettus:

Thank you for your recent letter dated November 8, 2012, expressing concern about the
NRC's October 25, 2012, Federal Register Notice on the scoping process for an environmental
impact statement to consider updates to the Commission's Waste Confidence Rule. Based
upon our review of your letter, the Commission has determined that the Federal Register Notice
should not be withdrawn, and that the scoping process for this environmental impact statement
will continue until January 2, 2013.

Your letter identifies what you believe to be two deficiencies in the Federal Register
Notice to comply with the NRC's requirements in 10 CFR § 51.27(a)(2). First, you comment that
the Notice does not describe the proposed action. Second, you comment that the Notice does
not provide possible alternatives, "to the extent sufficient information is available."

The Notice solicits public comment on the scope of an environmental impact statement
that will analyze the generic environmental impacts of post-licensed life storage of spent fuel to
support an update to the Waste Confidence Rule. The update to the Waste Confidence Rule is
the federal action; the "no action" alternative is a decision not to prepare the rule and instead to
conduct a site-specific analysis of post-licensed life spent fuel storage for each NRC licensing
action that relies on Waste Confidence. As the Commission has stated, the Waste Confidence
rule is not a licensing action, it does not authorize the initial or continued operation of any
nuclear power plant, and it does not authorize storage of spent nuclear fuel. Thus, licensing of
specific reactors or storage facilities is not the purpose of this rulemaking, or the proposed
action. A separate NRC action is required before a reactor is licensed and before fuel can be
stored after the expiration of a reactor's license at a specific site. The environmental analysis
accompanying each of these actions to license or relicense a nuclear power plant would
examine site-specific "no action" alternatives.

Your suggestion of a "no action" alternative offers an additional scenario that the staff
could consider as part of the environmental impact statement. As discussed in the Notice and
at the November 14, 2012 public meetings, the staff is considering a number of"[p]ossible
scenarios to be analyzed in the E[nvironmental] I[mpact] S[tatement] includ[ing)temporary spent
fuel storage after cessation of reactor operation until a repository is made available in either the
middle of the century or at the end of the century, and storage of spent fuel if no repository is
made available by the end of the century." One purpose of the scoping process isto determine
whether the scope of the environmental impact statement adequately encompasses the
potential impacts that should be analyzed and considered in the rule. If there are other
scenarios that you believe should be considered, we will welcome your comments.



-2 -

We also note that you are correct that scoping notices prepared under § 51.27(a) are
required to contain the information identified in your letter, but the NRC staff, in preparing the
scoping notice for this environmental impact statement, did not base the notice on 10 CFR
51.27. The requirements in § 51 .27, regarding the content of scoping notices apply only to
scoping notices that are prepared under § 51.26, i.e., when an NRC staff director determines
that an environmental impact statement should be prepared. In this case, an NRC staff director
did not determine that an environmental impact statement should be prepared; instead, the
Commission exercised its discretionary authority under § 51.20(a)(2) to direct the staff to
prepare an environmental impact statement to support an update to the Waste Confidence
Rule. Nonetheless, the notice did describe that the action being proposed is an update of the
waste confidence rule, which provides sufficient information for commenters to suggest
alternatives.

Your letter further request that a second scoping notice be issued "consistent with the
requirements of 10 CFR 51.47(a)(2)" (sic), "identifying the proposed action and alternatives of
which the NRC is aware and seeking further comment." As noted above, 10 CFR 51.27 is not
applicable here. The NRC is committed to securing meaningful and interactive public input in
the scoping process. We believe that 70 days, which is comparable to scoping periods for
some other NRC actions, is sufficient time for the public to develop thoughtful comments on the
scope of this EIS. We are now in the midst of a 70-day public scoping period for this EIS, and
have conducted a number of public meetings and webinars. The staff is planning more public
meetings and webinars to collect public input, and the public will be asked to comment on the
draft EIS which will be published in the Fall of 2013.

In addition, since the staff analysis will focus primarily on the three deficiencies identified
in the D.C. Circuit's decision, the number of new issues identified during scoping lis not expected
to be extensive. Any comments submitted during this scoping period will be considered as the
NRC staff begins work on the environmental impact statement. In addition, to the extent
practical, the NRC staff will consider comments received after January 2, 2013. The NRC staff
will consider your November 8th letter as a comment on the scope of the environmental impact
statement.

Again, the Commission thanks you for your letter and your comments. As the
development of the environmental impact statement continues, there will be multiple
opportunities for public comment, including during this scoping period, and after the issuance of
a draft environmental impact statement and any proposed rule. The NRC staff is also planning
to hold a number of regional public meetings after the issuance of the draft environmental
impact statement. We look forward to working with you during this process as we make
progress toward the issuance of a final environmental impact statement and updated rule.

Sincerely,

Allison M. Macfarlane
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