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>NMA
KATIE SWEENEY
Genern! CounseV

January 7, 2013

The Honorable Allison M. Macfarlane
Chairman
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Dear Chairman Macfarlane:

Thank you for the invitation to brief the Nuclear Regulatory Commission (NRC) on
February 20, 2013 regarding issues of importance to the National Mining Association's
uranium recovery members. As we discussed last year, NMA believes that an annual
meeting on uranium recovery regulatory issues can provide an excellent forum to allow
Commission members to be thoroughly briefed by industry and other interested
stakeholders. The format of the briefing, however, is critical to ensure adequate
discussion of the most significant issues. Therefore, I am writing to comment on the
proposed format for this briefing, as well as to offer some suggestions on topics that
currently are at the forefront of the development of the domestic uranium recovery
industry. I hope that you will consider these suggestions when finalizing the schedule
for this briefing.

I am concerned that the format of this briefing will not allow the NMA to adequately
address relevant industry issues. By offering only 5-10 minutes for NMA to present its
views on specific issues, the Commission is relegating our discussion to mere "talking
points" rather than to a truly substantive discussion. Previously, in an August 2012
letter to the Commission, NMA suggested that the Commission use a format that allows
more time for interested stakeholders to present their views and for an expanded
dialogue between such stakeholders and Commission members so that all views and
their supporting facts may be considered and queried. Furthermore, NMA suggested
that all stakeholders' slides, written testimony, and any other detailed information be
shared in advance with the Commission, NRC staff and others speaking at the briefing.
Advance submissions on relevant regulatory issues also will be a good way to focus the
scope of discussion. By allowing stakeholders to submit issues in advance, the
Commission can direct such stakeholders to consult NRC Staff on which issues are of
particular importance to NRC from a legal and/or policy perspective and to direct
stakeholders to prepare and submit specific advance information that the Commission
deems most relevant to a productive briefing. Thus, NMA respectfully requests that the
Commission tailor a format for this briefing that reflects NMA's previous suggestion.
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In addition, NMA believes that the list of issues, ranging from legal/regulatory to policy-
related items, should include each of the following topics.

(1) First, as a general matter, the lack of NRC Staff agency resources available to
process uranium recovery license and license amendment or renewal applications has
resulted in considerable problems for the industry. Several license applicants have
experienced significant delays in licensing of their proposed projects and, the vast
majority of the time, are being told it is due to a lack of agency resources. At least two
license applicants that participated in the NRC's pre-submission audit process and who
submitted extremely high-quality applications already have experienced significant
delays in the licensing process starting with basic completeness review. While NRC's
primary mission does not relate to shareholder or investor perspectives, NMA believes
the Commission needs to assure that processing of license applications must be
accomplished efficiently and cost-effectively.

(2) Second, NRC's conduct of the National Historic Preservation Act's (NHPA)
Section 106 process has become a source of great concern within the uranium recovery
industry. Industry understands that the Section 106 process is mandatory for new
operating facilities and for some other licensing actions and has attempted to assist the
Agency in conducting this process. However, industry is deeply concerned with the lack
of a standardized process or protocol, perhaps a regional programmatic agreement, for
the Section 106 process and with the failure of NRC Staff to be more decisive in its role
as the "lead agency" in its licensing process. NMA believes an open discussion on this
issue will allow all interested stakeholders to better understand how the process can be
improved and can lead to more efficient licensing.

(3) Third, there are several process-related issues that require some detailed
discussion with the Commission. NRC billing practices have long been a difficult issue
for industry. For several years, industry has been dissatisfied with the level of detail
contained in NRC's billing invoices, especially when it relates to time and fees charged
by NRC-retained independent contractors. NRC invoices have been wholly lacking in
standard detail that every consultant, law or accounting firm in the private sector must
provide and NRC's hourly rates exceed those of many of these organizations in the
Western part of the country. Accordingly, NRC's invoices do not offer industry any
opportunity to gauge the reasonableness of fees incurred for different phases of the
licensing process which, in turn, makes a lessons learned approach for future licensing
actions virtually impossible to implement. NMA has met with and communicated in
writing with NRC's Chief Financial Officer (See Attached Letter) and has received no
reply to date. NMA would like to explore this issue in more depth with the Commission.

(4) The structure and focus of licensing reviews are also an issue that requires some
significant attention. Industry has found that environmental and safety reviews often
employ different licensing approaches and do not narrow their focus to "significant risks"
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of harm contrary to the Supreme Court caution in the so-called 1980 Benzene decision
(Industrial Union Department, AFL-CIO v. American Petroleum Institute) and the
Commission-approved risk-informed regulatory program. By allowing license reviews to
be focus on a larger range of "insignificant risks," additional delays are realized in the
licensing process. Moreover, environmental reviews which are essentially procedural in
nature take far too much time and cost far too much compared with the Commission's
primary responsibility for public health and safety reviews. This results in a waste of
agency and company resources that should not occur in the first place. Thus, this issue
is paramount to achieving the goal of cost-effective and efficient licensing.

(5) Several looming regulatory and policy issues need to be extensively discussed
during this briefing. Industry is concerned with the lack of progress on the finalization of
new and/or revised standard review plans (SRP) for in situ and conventional/heap leach
uranium recovery facilities. NRC Staff typically refer to the former as the "bible" for new
ISR license applications and license renewals. Yet, industry has been proceeding over
the last six years without an updated set of SRPs and have been forced to "read the
minds" of NRC Staff when it comes to changing or evolving safety and environmental
requirements. Indeed, the Commission needs to address the importance of such
documents specifically to its licensing board panels, which have little familiarity with the
technical aspects of these operations. Finalization of these SRPs should be a priority
as they will require extensive public comment prior to finalization.

(6) The Commission should also consider involving itself in the upcoming rulemaking
by the Environmental Protection Agency (EPA) regarding 40 CFR Part 61, Subpart W
radon emission standards for uranium mill tailings impoundments. The interpretation
and application of these standards by EPA to uranium recovery facilities appears to be
unnecessarily redundant and overly burdensome given the Commission's existing
regulations for such facilities. Precedent for Commission involvement in regulations
under Part 61 exists as the Commission participated in the rescission of 40 CFR Part
61, Subpart I and T in the 1980s which resulted in a reduction of duplicative,
overlapping regulation. Industry believes that the Commission would be well-served to
actively consider this opportunity to increase regulatory efficiency.

(7) Finally, the new final rule for revisions to 10 CFR Part 40.32(e) on pre-licensing
site construction is a source of immense confusion for industry. When a potential
revision to Part 40.32(e) was initially raised by an industry delegation, the ultimate goal
for this new rulemaking was to clarify the scope of pre-licensing site construction
activities that could be conducted without concern for denial of a requested license.
Unfortunately, the Statement of Considerations for the final rule as well as the rule itself
has further complicated this issue. NMA believes that the Commission decision in NFS
cited by both NMA and the Nuclear Energy Institute (NEI) in its comments on the
Proposed Rule has either been ignored or wholly misinterpreted, thus leaving industry in
a state of confusion. NMA would appreciate further discussion of this issue at the
February 20, 2013 briefing.
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Please do not hesitate to contact me to discuss these requests at (202) 463-2627.
Thank you very much for your time and consideration in this matter.

Sincerely,

Katie Sweeney
General -Counsel

National Mlining Association I f~ Avuue NV 1 5"0 1'4,2Q2igoI- 0;1 1 432W



Joosten, Sandy

From:
Sent:
To:
Subject:
Attachments:

Sweeney, Katie [KSweeney@nma.org]
Tuesday, January 08, 2013 8:49 AM
CHAIRMAN Resource
Uranium Recovery Briefing
Letter to Macfarlane on Briefing Format.pdf

Chairman Macfarlane,

Attached is a letter requesting a change in format for the Feb. 20 Uranium Recovery Briefing. Thanks for your
consideration of the request.

Katie Sweeney

General Counsel

National Mining Association

101 Constitution Avenue, Suite 500 East

Washington, DC 20001

ksweenev@nma.org

202/463-2627
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KATIE SWEENEY

August 3, 2012

Mr. James Dyer, Chief Financial Officer
U.S. Nuclear Regulatory Commission
One White Flint North
11555 Rockville Pike
Rockville, MD 20852-2738

Dear Mr. Dyer:

Recently, Christopher Pugsley and I met with you, Michael Weber, and Mark Satorius on behalf
of the National Mining Association (NMA) regarding a variety of uranium recovery industry
regulatory issues. One key issue discussed relates to the format and content of the Nuclear
Regulatory Commission's (NRC) invoices to uranium recovery licensees and license applicants.
This letter is directed specifically at our members' issues and concerns with such invoices.

Over the years, NMA members have expressed significant concerns regarding the lack of
adequate information on invoices received from NRC. After much discussion and a key meeting
in October 1994, NRC modified the format and content of its invoices in a manner that licensees
and license applicants considered to be an improvement. Unfortunately, over time, this
progress has eroded away and the current invoice format and content lacks sufficient detail and
explanation to provide licensees and license applicants with little more than a simple dollar
amount to be paid.

At our June 2012 meeting, you indicated that your office had sent inquiries to licensees seeking
feedback on invoice format and content with the most recent billing statement. NMA has been
unable to identify any uranium recovery member company that received such inquiry. You
noted at our meeting that an opportunity for comment and feedback was still available if a letter
was prepared and submitted by NMA to your office. Accordingly, by this letter, NMA hereby
provides the following comments:

(1) NRC invoices should identify the specific NRC Staff member(s) by name charging a
particular uranium recovery company for time spent on licensee/license applicant
matters;

(2) NRC invoices should provide an explanation of the nature and subject of the work
performed;

(3) NRC invoices should provide a numerical total of the time spent on a particular date on
such work;
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(4) NRC invoices should break down work done on specific reviews of licensing action into
subsets (e.g., time spent on the National Historic Preservation Act (NHPA) Section
106 Tribal Consultation process under the ambit of NRC Staff's environmental
review);

(5) NRC invoices should provide any relevant explanation of unusual or abnormally large
amounts of time/dollars spent on any project or subset thereof.

NMA members also respectfully request that NRC contractors prepare and submit their invoices
in the same format and with the same content as NRC invoices. NMA believes that adding such
a requirement to the basic government contracts awarded to these entities should be a simple
matter. While we recognize that this may need to be done via change order for projects under
current review, it should be relatively straightforward to impose such a requirement on project
reviews in the future.

The above-referenced invoicing practices are (and have been for decades) standard in the
private sector for consultants, accountants, attorneys, etc. Given that NRC's hourly rates for its
staff rival or exceed the rates for many of the service providers for NMA's members noted
above, it is unreasonable for NRC to provide less detail for its oversight and the work of its
contractors. Indeed, to the extent that NRC's contractors work with the private sector, they are
providing the requisite detail. Without this detail, it makes developing budgets (which include
estimates for regulatory review) difficult, if not impossible, for both licensees and license
applicants and NRC Staff. It also makes it virtually impossible for a licensee or license applicant
to dispute an invoice or part thereof as unreasonable which they can do with their consultants,
accountants, and attorneys.

NRC expects and requires detailed and thorough license or license amendment applications
which must pass initial acceptance review prior to detailed technical and environmental review.
Licensees/license applicants should be able to expect the same quality and detail from NRC in
its invoices which can range into the hundreds or thousands or millions of dollars. Indeed, given
the very large numbers NMA uranium recovery members are experiencing in their invoices,
anything significantly less than what is requested herein will be deemed unacceptable and likely
will require NMA seeking solutions with other entities including potentially the Office of
Management and Budget (OMB) and relevant Congressional delegations.

NMA's uranium recovery members appreciate your time and the opportunity to provide
comments on the current status of NRC's invoicing practices, and we would be happy to discuss
such matters with you in greater detail at your convenience. Thank you once again for your
time and attention in this matter and please do not hesitate to contact me at 202/463-2627 to
discuss these issues.

Sincerely,

Katie Sweeney
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