
 

 
403760169v1 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
Before the Commission 

 
In the Matter of    ) 
      ) 
NRC Investigation     )   
Case No. 2-2013-001    )   
      )  
(The Shaw Group Inc.)   )  
 

MOTION TO QUASH SUBPOENA DUCES TECUM 
 
I. Introduction 

Pursuant to 10 C.F.R. § 2.702(f), the Shaw Group Inc. (“Shaw”) hereby moves to quash 

the November 15, 2012 subpoena duces tecum (“Subpoena”) issued by the Nuclear Regulatory 

Commission (“NRC” or “Commission”) Office of Investigations (“OI”) in the above captioned 

matter.  The Subpoena requests production of “records . . . relating to the Shaw Modular 

Solutions [(“SMS”)] Employee Concerns Program (“ECP”) Investigative Report associated with 

NRC allegation NRO-2012-A-0006” (“ECP Report”).  Subpoena at 1.  OI made the request “in 

connection with . . . potential violations at the [SMS] fabrication and assembly facility in Lake 

Charles, Louisiana.”  Id.  For the reasons set forth herein, Shaw respectfully requests that the 

Commission quash the Subpoena.   

SMS employs an ECP at its Lake Charles facility as part of its commitment to establish 

and maintain a robust safety conscious work environment (“SCWE”).  The ECP provides SMS 

employees and contractors with a confidential avenue for reporting safety concerns.  The SMS 

ECP maintains its records in a highly secure manner in order to preserve trust and confidence in 

their program.  There is no greater threat to the ability of ECPs to effectively perform their 

function than a breach of confidentiality. 
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Shaw and SMS have resisted providing the ECP Report to the NRC (first the staff and 

now OI) in order to ensure that the ECP Report does not become an agency record subject to 

public disclosure under the Freedom of Information Act (“FOIA”). Public disclosure of the ECP 

Report – regardless of any redactions made to it – would severely undermine the integrity of 

SMS’s ECP and negatively impact SMS’s SCWE.  Instead, SMS has repeatedly offered to make 

a copy of the ECP Report, its exhibits and all related documents available to OI for review, at 

any time and at any convenient location.  Indeed, SMS has offered to make the report available 

to OI during the conduct of its interviews should it deem that necessary.  OI has refused these 

offers without explanation or suggestion of any alternative method to obtain access to the 

information in the ECP Report that does not risk harm to the SMS ECP.   

Counsel for SMS has also attempted to resolve this dispute with NRC Office of General 

Counsel attorneys representing OI in this matter. SMS counsel explained to the OGC attorneys 

the important legal, programmatic and policy reasons why SMS was resisting providing the 

requested documents to the NRC Staff and OI.  SMS counsel also recognized the NRC’s need to 

obtain the requested information and reiterated its offer to provide OI with the access to these 

documents as described above, suggesting that this compromise would result in an appropriate 

balance between the NRC’s need for the requested information and SMS’ need to preserve the 

credibility of its ECP.  NRC counsel rejected this proposal without explanation.  Indeed, NRC 

counsel refused to provide any basis for its rejection of the SMS proposal other than to state that 

it neither had to nor would it explain to SMS why its proposal did not meet the NRC’s 

informational needs.  SMS counsel offered that, if it understood why the NRC found its proposal 

lacking, it was willing to consider alternative compromises that would meet the NRC’s 

informational needs without threatening the credibility and effectiveness of the SMS ECP.  NRC 
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counsel refused this request as well and declared that discussions between SMS and the NRC 

were at an impasse and that SMS must either turn over the documents to the NRC or file a 

motion to quash the subpoena. 

  In light of the significant legal, programmatic and policy considerations supporting the 

protection of ECP documents from public disclosure, and the ability of OI to obtain access and 

use of the requested information by alternative means, the Subpoena should be quashed.  SMS’ 

offers of access to the ECP Report and related information remain open.    

SMS also requests that the Commission direct the NRC Staff to serve SMS with any 

response it may file to this motion so that SMS may reply as necessary to the Staff’s response.  

Important legal and policy issues are raised in the SMS motion, and it is important that the 

factual, policy and legal issues be fully developed in order for the Commission to make an 

informed decision. 

II. Background 

On October 19, 2012, the NRC Staff issued to SMS Request for Information (“RFI”) 

Allegation NRO 2012-A-0006, which requested a copy of the SMS ECP Report and the 

identities of twelve individuals discussed in the Report.  Those twelve individuals had admitted 

to the ECP Manager to sometimes entering the welder stencil ID on behalf of the individual 

whom they knew performed the welding on certain tasks performed at SMS.  Upon receipt of 

this request, SMS management called the NRC Staff to explain the reasons why it could not 

permit the ECP Report to become an agency record subject to FOIA, and instead proposed an 

alternative way in which it would provide the NRC Staff with access to the requested 

information.  By email dated November 6, 2012, the NRC modified the RFI by requesting that 
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SMS provide the identities of the twelve individuals and explain the reason why SMS did not 

want to provide a copy of the ECP Report to the NRC.  By letter dated November 7, 2012, the 

Senior Vice President of Quality for SMS provided the NRC with the names of the twelve 

individuals and an explanation of the legal and policy reasons why SMS could not provide a 

copy of the ECP Report to the NRC.  In that letter, SMS reiterated its offer to make a copy of the 

ECP Report and exhibits available to the NRC Staff for its review at a location and date 

convenient to the NRC.  SMS also offered to accommodate any further requests by the NRC 

Staff for subsequent review of the ECP Report and Exhibits.   

On November 15, 2012, Shaw’s General Counsel, located in Baton Rouge, Louisiana, 

received the Subpoena from OI commanding that Shaw produce a copy of the ECP Report.   

III. Argument 

Shaw does not contest the NRC’s need to have access to the information contained in the 

ECP Report, exhibits and related documents.  This case is about whether the NRC can and 

should compel the production of confidential ECP records from an NRC licensee’s contractor 

when other means are readily available, and indeed offered, to have access and use of the 

confidential documents that do not put the credibility of the contractor’s ECP at risk.  Significant 

legal and policy reasons support SMS’s position that the ECP Report should not become an 

agency record subject to public disclosure under FOIA.  Should the ECP Report and related 

records become a agency records subject to FOIA, and a determination made that these 

documents or portion thereof, be publicly disclosed, such disclosure would significantly 

undermine the ECP and damage the SCWE at the SMS facility.  For these reasons, Shaw and 

SMS strongly urge the Commission to consider the significant policy implications at issue here 

and quash the subpoena.    
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A. Confidentiality Is Paramount to ECPs 

SMS maintains a confidential ECP to support the SCWE at its fabrication facility in Lake 

Charles.  The ECP provides a “safe haven” for employees who wish to report a safety concern, 

but prefer a confidential, alternative path to raise their concern other than raising their concern to 

a supervisor in the regular course of business. 

Confidentiality is the cornerstone of the ECP program, and stakeholder confidence in 

ECP confidentiality is essential for an effective ECP program.  This applies both to concerned 

individuals who come to ECP with safety concerns, as well as to witnesses who cooperate in 

ECP’s investigation of these safety concerns.  Indeed, the NRC’s own inspection procedure 

concerning the resolution of employee concerns stresses the means by which an ECP program 

assures confidentiality.  Among other things, Inspection Procedure 40001 assesses (1) “how 

employees are assured that confidentiality will be preserved”; (2) whether “[r]ecords are 

maintained in an officially designated secure location accessible only to internal auditors, ECP 

staff, and authorized management”; and (3) “[h]ow individual confidentiality is maintained, 

including confidentiality of those entering or leaving the ECP office.”  NRC Inspection Manual, 

Inspection Procedure 40001, Resolution of Employee Concerns (June 3, 1997) at 3, 6, 8.   

The SMS ECP would be significantly undermined if employees were to learn that ECP 

records – even redacted records – were publicly disclosed.  The damage caused by such a 

confidentiality breach would be extensive.  As one of the Commission’s own adjudicatory boards 

aptly stated in a similar context,  

[c]lairvoyance is not needed to appreciate that word of the breach of 
confidentiality would spread and the likelihood of informants coming forward 
with safety related information in future cases be diminished. 
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Houston Lighting & Power Co. (South Texas Project, Units 1 and 2), ALAB-639, 13 N.R.C. 

469, 477 (1981), reconsideration of decision not to review sua sponte denied, CLI-81-28, 14 

N.R.C. 933 (1981).  The Appeal Board further noted that breach of the informants’ 

confidentiality would have “the practical effect of negating important Commission policy” of 

“encouraging employees to volunteer information.”  Id. (emphasis added).  The same analysis 

applies here.  The SCWE policy considerations here strongly support ensuring that the ECP 

Report does not become an agency record and thus cannot be publicly disclosed.  

It is also worth noting that in a recent adjudicatory proceeding, the NRC established 

extensive measures to protect ECP records from public disclosure, in light of the strong legal and 

policy considerations demanding confidential treatment for the records.  An NRC licensing 

board in the Yucca Mountain proceeding issued a Case Management Order on document 

discovery setting forth the process by which ECP records from the Department of Energy must 

be handled.1  Therein, the licensing board held that “[a]bsent compelling circumstances, there 

shall be no access to any unredacted ECP document” during the proceeding.  Case Management 

Order at 18 (emphasis added).  In addition, redacted versions of ECP documents were prohibited 

from being placed on the Licensing Support Network (“LSN”), a publicly accessible website for 

facilitating discovery in the proceeding.  Id.  Rather, the redacted ECP documents were to be 

kept by the LSN administrator.  Id.  Any party to the proceeding who wished to access a redacted 

ECP document for adjudicatory purposes was required to submit a request to the Department of 

Energy “stating its need for such information.”  Id. at 18-19.  Access to a redacted document was 

not automatic, id. at 19-20, and even if granted, the recipient would have been required to 

                                                 
1  Department of Energy (High-Level Waste Repository:  Pre-Application Matters), Docket No. PAPO-00, Revised 

Second Case Management Order (Pre-License Application Phase Document Discovery and Dispute Resolution) 
(July 6, 2007) (ADAMS Accession No. ML071900146) (“Case Management Order”).   
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execute a non-disclosure agreement, violation of which carried substantial penalty, including 

referral of the violation to the Department of Justice for criminal prosecution.  Id. at 19, 20 & 

Appendix J. 

Thus, as made abundantly clear in NRC adjudicatory precedent and other NRC guidance 

documents, ECP confidentiality is of paramount importance.   

B. Shaw and SMS Cannot Risk Public Disclosure Through FOIA 

Shaw and SMS recognize that, in the FOIA process, an opportunity to oppose public 

disclosure of the ECP Report would be provided, thus enabling them to make these same 

arguments in opposing any such disclosure.  However, the opportunity to oppose public 

disclosure provides no guarantee that the strong legal and policy considerations demanding 

confidential treatment for ECP records would prevail.  SMS cannot risk a determination that an 

ECP Report, or any portion thereof, will be released to the public.   

The facts and circumstances in NRC FOIA/PA Case No. 2009-0017A illustrate the high 

risk of public disclosure for ECP records.  In that case, an NRC licensee voluntarily provided to 

OI certain ECP records with assurances from OI that the records would not be made publicly 

available.  The records then became subject to a FOIA request.  Over the objections of the 

licensee (and, apparently, OI), by letter dated July 17, 2009, the NRC’s FOIA/Privacy Act 

Officer determined that the ECP records should be disclosed, notwithstanding the substantial 

confidentiality concerns implicated by such disclosure.  The FOIA/Privacy Act Officer thought it 

sufficient to address any confidentiality concerns by redacting individuals’ names and other 

pertinent information from the ECP records.  Overlooked was the harm to the ECP and SCWE 

that would result should licensee personnel learn that ECP records were in the public domain.  
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The licensee subsequently pressed its objections to public disclosure of the ECP records.  By 

letter dated November 16, 2009, the FOIA/Privacy Act Officer again rejected those objections, 

reiterating that it would “withhold[] the names and titles and other identifying information from 

the record” in order “to not provide information that could negatively impact” the licensee’s 

ECP.  Fortunately, disclosure of the ECP records was averted only after the NRC reconsidered 

its determination to disclose.  By e-mail dated December 2, 2009, an NRC FOIA/PA Specialist 

informed licensee counsel that the ECP records would be withheld in their entirety.  Although 

this was the desired result, no explanation was provided for the reconsideration.  Nor was there 

any acknowledgement by the FOIA/PA Office of the strong legal and policy considerations 

supporting nondisclosure of ECP records or that the same determination would be made in future 

cases.   

This case demonstrates that Shaw’s and SMS’s concern with the risk of public disclosure 

of the ECP Report is real.  The only apparent means to eliminate such risk is to prevent the ECP 

Report from becoming an agency record in the first place.   

C. The NRC Staff and OI Have Inexplicably Refused SMS’s Repeated Offers to 
Make the ECP Report Available for Review 

SMS has repeatedly offered to make the ECP Report, exhibits and related records 

available to NRC Staff and OI at a date and location convenient to them, and to make such 

documents available for subsequent review if needed.  The NRC Staff has rejected these offers 

without explanation.  Shaw and SMS do not understand why the NRC Staff would risk public 

disclosure of the ECP Report by making it an agency record subject to FOIA in light of the 

paramount importance placed on ECP confidentiality and SCWE where alternative means are 

available to the NRC for obtaining the information it seeks.   
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Indeed, in a case involving an NRC subpoena and the confidentiality of nuclear industry 

employees who raise safety concerns, a Federal court has recognized the importance of 

maintaining confidentiality for individuals who raise nuclear safety concerns as a basis for 

quashing an NRC subpoena where the NRC had failed in its burden to demonstrate the lack of 

alternative means of obtaining the information sought.  See U.S. v. Garde, 673 F. Supp. 604, 607 

(D.D.C. 1987), appeal dismissed as moot, 848 F.2d 1307, 1309, 1311 (D.C. Cir. 1988) (denying 

appellant’s motion to vacate the District Court’s decision in order to prevent appellant “from 

gaining any unfair advantage by its dismissal of the appeal”).  The Commission has since 

discussed the Garde ruling in at least two decisions, where those discussions support quashing 

the Subpoena.  In one decision, the Commission stated:    

The subpoena in Garde was directed at records and documents of an attorney 
employed by an organization whose primary purpose . . . was asserted to depend 
upon protecting the confidentiality and identity of individuals who filed 
complaints regarding safety in the nuclear industry.   

OIA Investigation, CLI-89-11, 30 N.R.C. 11, 16 (1989).  In the second decision, the Commission 

stated:  

In that case [Garde], the court held that the NRC must explore any possible 
alternative methods for obtaining the requested information from those 
individuals in order to protect their confidentiality . . . .”   

Richard E. Dow, CLI-91-09, 33 N.R.C. 473, 479 (1991) (emphasis added).  The Garde decision 

and the subsequent Commission discussions of that decision apply here.  As discussed in OIA 

Investigation, the primary purpose of the SMS ECP depends on maintaining employee 

confidentiality.  And, as in Dow, the NRC has failed in its burden to explore possible alternative 

methods for obtaining the requested information without compromising ECP confidentiality. 
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IV. Conclusion 

In summary, Shaw and SMS respectfully request that the Commission quash the 

Subpoena.  The ECP Report should not become an agency record potentially subject to public 

disclosure under FOIA.  The SMS ECP and SCWE would be severely undermined if the ECP 

Report became publicly available.  SMS has offered to make the ECP Report available to the 

NRC Staff and OI for review at its convenience and renews that offer here.  SMS is open to other 

options as well.   

      Respectfully submitted, 
       
      /Signed electronically by Daryl M. Shapiro/ 

__________________________ 
      Daryl M. Shapiro 
      Timothy J. V. Walsh 
      Pillsbury Winthrop Shaw Pittman LLP 
      2300 N Street, NW 
      Washington, DC  20037 
      Tel:  (202) 663-8000 
      Email: daryl.shapiro@pillsburylaw.com 
       timothy.walsh@pillsburylaw.com 
 
Dated: December 4, 2012   Counsel for Shaw and SMS
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
Before the Commission 

 
In the Matter of    ) 
      ) 
NRC Investigation     )   
Case No. 2-2013-001    )   
      )  
(The Shaw Group Inc.)   ) 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Motion to Quash Subpoena Duces Tecum, 

dated December 4, 2012, was provided to the Electronic Information Exchange for service on the 

individuals listed below, this 4th day of December, 2012. 

U.S. Nuclear Regulatory Commission 
Office of the Secretary of the Commission 
Mail Stop O-16C1 
Washington, DC 20555-0001 
E-mail: hearingdocket@nrc.gov   

U.S. Nuclear Regulatory Commission 
Office of the General Counsel 
Washington, DC 20555-0001 
E-mail:  ogcmailcenter@nrc.gov   

Mary Spencer, Esq. 
Patricia Jehle, Esq. 
U.S. Nuclear Regulatory Commission 
Office of the General Counsel 
Mail Stop O-15D21 
Washington, DC  20555-0001 
Email:  mary.spencer@nrc.gov 
             patricia.jehle@nrc.gov  
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