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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

 
In the Matter of:        ) 
          ) 
DETROIT EDISON CO.       )  Docket No. 52-033-COL 
          ) 
(Fermi Nuclear Power Plant, Unit 3)      )   
 

NRC STAFF ANSWER TO APPLICANT’S MOTION 
FOR RECONSIDERATION 

 
On November 19, 2012, the Detroit Edison Company (Detroit Edison or 

Applicant) filed a motion pursuant to 10 C.F.R. § 2.323(e) for reconsideration of those 

portions of the Licensing Board’s November 9, 2012, decision, LBP-12-23, related to 

Contention 8 in this proceeding.1  In LBP-12-23, the Board denied the Applicant’s motion 

for summary disposition of Contention 8, which relates to a species of snake (the 

eastern fox snake) listed as threatened under Michigan state law.2  The Applicant 

contends that the Board’s conclusion in LBP-12-23 is based on “a clear and material 

legal error that invalidates the decision on Contention 8.”  Motion for Reconsideration  

at 1.  For the reasons set forth herein, the NRC Staff agrees with the Applicant that the 

Board’s conclusion is based on an incorrect reliance in this proceeding on decisions 

applicable to Environmental Assessments (EAs) resulting in Findings of No Significant 

Impact (FONSIs), and it should therefore be reconsidered. 

                                                 
1 Applicant’s Motion for Reconsideration (Nov. 19, 2012) at 1 (Motion for 
Reconsideration). 
 
2 Licensing Board Memorandum and Order (Granting Motion for Summary Disposition of 
Contention 6; Denying Motions for Summary Disposition of Contentions 8 and 15; 
Denying Motion to Admit Contention 25; and resolving remaining issues regarding 
Contentions 20 and 21), LBP-12-23, __ NRC __ (slip op. at 29) (Nov. 9, 2012) (Order 
Denying Summary Disposition). 
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BACKGROUND 

 The Intervenors submitted Contention 8 as one of the contentions filed with their 

initial intervention petition at the outset of this proceeding.3  As first submitted, the 

contention asserted that “[a]lternatives must be examined and in the event that Fermi 3 

is pursued mitigative measures must be taken.”  Contentions at 89.  In support of the 

contention, the Intervenors cited in its entirety a scoping comment submitted by Lori 

Sargent, a nongame wildlife biologist at the Michigan Department of Natural Resources 

(MDNR), which discussed possible impacts to the eastern fox snake and stated that the 

MDNR “would like to see a plan for protection of this rare species with regard to this new 

reactor project.”  Id. at 89-90.  This scoping comment is included, along with other 

scoping comments submitted to the NRC pursuant to 10 C.F.R. §§ 51.26-28, in the 

Staff’s Draft Environmental Impact Statement (DEIS).4   

 The Licensing Board found Contention 8 admissible with respect to the eastern 

fox snake, stating that the Applicant’s environmental report (ER) “fails to adequately 

assess the project’s impacts on the eastern fox snake and to consider alternatives that 

would reduce or eliminate those impacts.”5  However, the Board’s opinion made clear 

that the contention was not admissible “to the extent it asks that [the Board] order the 

applicant to adopt additional mitigation measures for the protection of the eastern fox 

snake.”  Id.  The Board stated that neither the National Environmental Policy Act (NEPA) 

                                                 
3 See REFILED Petition of Beyond Nuclear et al. for Leave to Intervene in Combined 
Operating License Proceeding and Request for Adjudication Hearing (Apr. 21, 2009).  
This document includes the intervention petition itself, which includes the Intervenors’ 
standing argument, and a separately paginated section with the contentions.  The latter 
has previously been referred to as “Contentions” in this proceeding.  Contention 8 can 
be found in Contentions at 89.     
 
4 Draft Environmental Impact Statement for Combined License (COL) for Enrico Fermi 
Unit 3, NUREG-2105 (October 2011), Appendix D, “Scoping Comments and 
Responses,” at D-52 to D-53.  
 
5 Detroit Edison Co. (Fermi Nuclear Power Plant, Unit 3), LBP-09-16, 70 NRC 227, 286 
(2009). 
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nor NRC’s environmental regulations in 10 C.F.R. Part 51 “requires applicants to 

eliminate adverse environmental impacts.  Courts have consistently interpreted NEPA as 

a procedural statute that requires disclosure and analysis of environmental impacts, not 

one that imposes substantive obligations for the protection of natural resources.”  Id. at 

287.  In admitting Contention 8, the Board stated that it was “a dispute of material fact 

concerning the presence of the eastern fox snake at the site and the impact of Fermi 

Unit 3 construction activities on the population.”  Id.    

 The Applicant first moved for summary disposition of Contention 8 on November 

16, 2010, arguing that “Detroit Edison has resolved discrepancies in the ER regarding 

the presence of the Eastern Fox snake at the Fermi site, developed a mitigation plan for 

the snake, and submitted an addenda [sic] to the ER describing those plans.”6  The 

Applicant argued that, in the course of answering the NRC Staff’s Requests for 

Additional Information (RAIs), it had “provided updated information regarding the location 

of Eastern Fox snake sightings, revised the application to reduce the impacts of Fermi 

Unit 3 construction on snake habitat, and developed a site-specific mitigation plan to 

reduce impacts to Eastern Fox snakes.”  Id. at 5.  In particular, the Applicant noted that it 

had altered the site layout for the Fermi 3 project to reduce wetlands impacts by 120 

acres, thereby preserving much of the eastern fox snake habitat that would have been 

disrupted under the original plans.  Id. at 7-8. 

 The Board denied the Applicant’s First Summary Disposition Motion, stating that 

“the revised ER provides no information whatsoever about MDNRE’s7 views of 

                                                 
6 Applicant’s Motion for Summary Disposition of Contention 8 (Nov. 16, 2010) at 4 (First 
Summary Disposition Motion).   
 
7 The MDNR and the Michigan Department of Environmental Quality (MDEQ) were 
merged into a single agency called the Michigan Department of Natural Resources and 
the Environment (MDNRE) in 2009.  The merger was reversed in 2011, and the two 
agencies now function separately under their former names. 
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Applicant’s draft mitigation plan or revised site layout.”8  According to the Board, this 

indicated that there was still “an unresolved conflict between the opinion of MDNRE and 

that of DTE concerning the impact of Fermi Unit 3 construction activities on the eastern 

fox snake and the need for mitigation of those impacts.”  Id.   

The NRC Staff published the DEIS for this proceeding in October 2011.  The 

DEIS includes a citation to the Applicant’s draft Habitat and Species Conservation Plan 

for the eastern fox snake (Conservation Plan), which the Applicant submitted to the NRC 

as part of a large filing responding to Staff RAIs.9  The DEIS notes, however, that the 

MDNR had not reviewed the Conservation Plan at the time of DEIS publication.  DEIS  

at 4-35.  Based on information in the Applicant’s ER and RAI responses, and other 

references as cited in the DEIS, the NRC Staff concluded that construction impacts to 

terrestrial and wetlands ecology, including the eastern fox snake, would be SMALL.10  

Mitigation measures to be imposed by other agencies, including the MDNR, are cited in 

support of this conclusion.  DEIS at 4-44.  

On June 11, 2012, the Applicant again filed for summary disposition of 

Contention 8.11  In its Second Summary Disposition Motion, the Applicant stated that it 

had submitted its Conservation Plan related to construction impacts on the eastern fox 

                                                 
8 Detroit Edison Co. (Fermi Nuclear Power Plant, Unit 3), LBP-11-14, 73 NRC 591, 606 
(2011). 
 
9 DEIS at 4-35, citing Letter from Peter W. Smith, Director, Nuclear Development-
Licensing and Engineering, Detroit Edison Co., to NRC Document Control Desk, Detroit 
Edison Company Response to NRC Requests for Additional Information Letter No. 2 
Related to the Environmental Review (Feb. 15, 2010), Attachment 7, Enclosure 2 at 60-
70 (ADAMS Accession No. ML100541329). 
 
10 DEIS at 4-44.  The Staff’s designation of environmental impacts as SMALL, 
MODERATE, or LARGE is based on definitions presented in 10 C.F.R. Part 51, 
Appendix B, Table B-1.  When used as defined in this table, the words are written in 
capital letters to emphasize that the regulatory definitions, rather than the conventional 
English dictionary definitions, are intended. See also DEIS at 1-3 to 1-4.   
 
11 Applicant’s Motion for Summary Disposition of Contention 8 (June 11, 2012) (Second 
Summary Disposition Motion). 
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snake to the MDNR and received the MDNR’s approval of the plan.  Id. at 9-10.  For this 

reason, the Applicant argued that all issues related to Contention 8 were resolved, and 

that the Applicant was entitled to summary disposition in its favor.   

In its Order Denying Summary Disposition, the Board acknowledged that no 

disputes remain regarding the presence of the fox snake at the site, or regarding the fact 

that Detroit Edison has modified the site layout and developed a Conservation Plan.  

Order Denying Summary Disposition at 23.  The Board also agreed that the Intervenors’ 

criticism of MDNR’s review of the Conservation Plan was outside the scope of 

Contention 8 and outside NRC’s jurisdiction.  Id. at 21.  The Board characterized the 

remaining disputed issue as “whether the Staff’s reliance on the Conservation Plan is 

consistent with the [Council on Environmental Quality’s] Guidance.”  Id. at 23.    

DISCUSSION 

 The Board’s primary legal argument in its Order Denying Summary Disposition is 

that nothing in the record of the proceeding to date identifies “any present obligation to 

implement the Conservation Plan” or “any existing requirement that [the Applicant] 

implement its Conservation Plan or additional monitoring.”  Order Denying Summary 

Disposition at 28.  The Board asserts that NEPA requires mitigation measures relied 

upon in a DEIS to be enforceable, and that the current absence of an enforcement 

mechanism for the Conservation Plan raises “an issue material to determining whether 

the DEIS complies with NEPA.”  Id. at 29.  For the reasons described below, the Board 

employed an incorrect legal test in taking this position, and erroneously concluded that a 

dispute on the underlying issue remains and that summary disposition is not warranted. 

NRC regulations provide for motions for reconsideration when there are 

“compelling circumstances, such as the existence of clear and material error in a 

decision, which could not have reasonably been anticipated, that renders a decision 

invalid.”  10 C.F.R. § 2.323(e).  As explained below, such is the case here, and the 
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Board should therefore reconsider its previous ruling and grant the Applicant’s Second 

Summary Disposition Motion.   

 The Supreme Court addressed the basis for considering mitigation in an 

Environmental Impact Statement (EIS) in Robertson v. Methow Valley Citizens Council, 

490 U.S. 332 (1989), and reached a conclusion in direct opposition to the Board’s 

conclusion in its Order Denying Summary Disposition.  See Motion for Reconsideration 

at 4-5.  Methow Valley concerned an EIS prepared by the Forest Service that discussed 

measures to mitigate environmental impacts to the mule deer; in that case, as here, 

mitigation measures could not be implemented absent action by nonfederal government 

agencies.  Id. at 352.  As held by the Court,  

[s]ince it is those state and local government bodies that have jurisdiction 
over the area in which the adverse effects need be addressed and since 
they have the authority to mitigate them, it would be incongruous to 
conclude that the Forest Service has no power to act until the local 
agencies have reached a final conclusion on what mitigating measures 
they consider necessary.   

 
Id. at 352-53.  The Court further stated that “it would be inconsistent with NEPA’s 

procedural mechanisms—as opposed to substantive, results-based standards—to 

demand the presence of a fully developed plan that will mitigate harm before an agency 

can act.”  Id. at 353.  For these reasons the Applicant is correct when it states that under 

Methow Valley and related cases, “[a]n EIS need not present a mitigation plan that is 

legally enforceable, funded, or even in final form to comply with NEPA’s procedural 

requirements.”12  However, the Licensing Board’s conclusion contradicts this clear 

precedent, in part because several steps in the Board’s analysis rely on Federal 

decisions that are inapplicable to this proceeding.   

                                                 
12 Motion for Reconsideration at 4, citing Theodore Roosevelt Conservation Partnership 
v. Salazar, 616 F.3rd 497, 503 (D.C. Cir. 2010) and North Slope Borough v. Minerals 
Management Service, 343 Fed. Appx. 272, 275 (9th Cir. 2009). 
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First, the Board emphasizes that its ruling does not rely on the Council on 

Environmental Quality’s (CEQ’s) Guidance.  Order Denying Summary Disposition at 25.    

While the Board is entirely correct in not relying on CEQ Guidance in regard to the 

Second Summary Disposition Motion, the Board goes on to rely on Federal court rulings 

concerning when an agency may rely on mitigation to support a Finding of No Significant 

Impact (FONSI) based on an Environmental Assessment (EA) rather than conduct the 

more extensive environmental review required for an EIS.  Id.  According to the Board, 

the findings the Staff makes in an EIS are “sufficiently similar to a FONSI that the cases 

addressing that issue are also relevant,” and “[t]he CEQ Guidance recognizes the 

overlap between those two issues.”  Id.  According to the Board, Federal case law 

related to making a FONSI requires that “the proposed mitigation . . . must be more than 

a possibility in that it is imposed by statute or regulation or . . . so integrated into the 

initial proposal that it is impossible to define the proposal without mitigation,” and “there 

must be some assurance that the mitigation measures constitute an adequate buffer 

against the negative impacts from the authorized activity to render such impacts so 

minor as to not warrant an EIS.”  Id. (internal citations omitted).  

 As the Applicant states, the Board is incorrect in asserting that these legal tests 

related to “mitigated FONSIs”—which rely on mitigation to reduce impacts to a level that 

justifies a FONSI and eliminates the need to prepare an EIS—apply when an EIS has, in 

fact, been prepared.  Motion for Reconsideration at 6.  The Staff notes that the preamble 

to the CEQ Guidance, which the Board refers to in support of its argument that the two 

situations are analogous, makes a clear distinction between the two.13  As stated in the 

preamble, “[n]ot every EA or EIS will require the development of detailed mitigation 

                                                 
13 Council on Environmental Quality, Final Guidance for Federal Departments and 
Agencies on the Appropriate Use of Mitigation and Monitoring and Clarifying the 
Appropriate Use of Mitigated Findings of No Significant Impact, 76 Fed. Reg. 3843 (Jan. 
21, 2011). 
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plans.  Plans should be developed and implemented when mitigation described in an EA 

serves as the basis for the FONSI (that is, the effects might be significant but for the 

proposed mitigation).”  76 Fed. Reg. at 3844.  The preamble also states that “NEPA 

itself does not compel the selection of a mitigated approach,” but notes that additional 

considerations apply “where an agency chooses to base the use of a less extensive 

NEPA analysis on mitigation.”  Id. (emphasis added).  Because here the NRC has 

prepared an EIS, it clearly is not invoking mitigation as a justification for a “less 

extensive” NEPA analysis.  For these reasons, the Board’s application of the standard 

set by the “mitigated FONSI” decisions is incorrect.   

 Because the test imposed by the Board is incorrect, the second step in the 

Board’s reasoning—that the DEIS fails to identify the legal authority under which the 

MDNR would impose mitigation—is not in fact required by NEPA.14  The EIS is required 

only to reasonably identify the mitigation measures and “discuss the extent to which 

adverse effects can be avoided.”  Methow Valley, 490 U.S. at 352.  NEPA requires a 

discussion of environmental impacts and their severity to consider the degree to which 

the impacts can be remedied, but does not require the remedy to be put in place.  Id.    

                                                 
14 See Order Denying Summary Disposition at 26.  In any event, the DEIS does identify 
the relevant permit requirement and associated state statute, Michigan Compiled Laws 
(MCL) § 324.36501 et seq., along with all other relevant Federal, state, and local 
authorizations the Applicant must obtain for the Fermi 3 facility.  See DEIS, Appendix H, 
“Authorizations, Permits, and Certifications,” at H-6.  The Applicant discusses the 
various sections of the statute in its Motion for Reconsideration.  Motion for 
Reconsideration at 10-13. 
 
As the Applicant correctly asserts, no state permit is currently required because no 
activities that affect the snake are currently taking place.  Id. at 11.  However, there is no 
reason to suspect that the MDNR will decline to enforce state law in this case, especially 
given its demonstrated interest in the fox snake issue.  Notably, the permit application 
that the Applicant will be required to file before beginning activities that affect the fox 
snake will be filed with Lori Sargent, the same nongame wildlife biologist whose scoping 
comment was submitted as support for Contention 8, and the application calls for 
submission of a mitigation plan.  
 
See http://www.michigan.gov/dnr/0,4570,7-153-10370_12141_12168-30522--,00.html. 
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 Because the legal standards related to “mitigated FONSIs” are inapplicable, the 

Board’s statements regarding incorporation of the mitigation plans into the COL 

application under consideration by the NRC (presumably in the ER) are also incorrect.  

In Methow Valley, the Supreme Court made clear that mitigation plans considered in an 

EIS need not even be in their final form at the application stage, Methow Valley, 490 

U.S. at 353, which reinforces the conclusion that it is not necessary for measures in the 

EIS to be binding requirements or “so integrated into the initial proposal that it is 

impossible to define the proposal without mitigation” as in the “mitigated FONSI” 

standard on which the Board relies.  See Order Denying Summary Disposition at 25.  

Indeed, even if the Applicant’s Conservation Plan were incorporated into a future 

revision to the ER, it still would not meet the test the Board proposes because that alone 

would not make it an NRC requirement or otherwise enforceable.   

 In sum, as explained in the Motion for Reconsideration, the Board has applied an 

incorrect legal test to determine whether the Staff’s reliance on MDNR’s review and 

eventual enforcement of the Conservation Plan under state law satisfies NEPA.  In 

addition, the Board’s conclusion also contradicts its previous rulings, which state clearly 

that Contention 8 has never included any dispute regarding whether mitigation measures 

for the fox snake must actually be imposed for the EIS analysis to comply with NEPA.15  

In denying the Second Summary Disposition Motion, the Board appears to have 

concluded that the mitigation measures in the Conservation Plan must be imposed in 

practice and made enforceable before their potential benefit for the eastern fox snake 

may be considered in NRC’s environmental review.  For the reasons described in the 

Applicant’s Motion for Reconsideration and above, this is far beyond what Methow 

Valley requires.  See Motion for Reconsideration at 4-5, 13-14.  The Staff’s reliance on 

                                                 
15 LBP-09-16, 70 NRC at 286; LB-11-14, 73 NRC at 607.  See also Order Denying 
Summary Disposition at 13-14.   
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the mitigation measures proposed in the Applicant’s Conservation Plan therefore meets 

the relevant legal test and satisfies NEPA.  Because this error in the Order Denying 

Summary Disposition differs significantly for the Board’s prior rulings regarding this 

contention, it could not have been reasonably anticipated by the parties or addressed 

earlier in the proceeding, and the Applicant’s Motion for Reconsideration should be 

granted.   

CONCLUSION 

 In denying the Applicant’s Second Summary Disposition Motion, the Board relied 

on an incorrect legal test to determine whether the DEIS’s reliance on mitigation 

measures described in the Applicant’s Conservation Plan for the eastern fox snake 

satisfied NEPA.  Applying the correct legal standard from Methow Valley establishes that 

there is no material basis for the dispute as articulated by the Board.  Because this was 

clear error that could not reasonably be anticipated, the Board’s should reconsider its 

decision denying the Applicant’s Second Summary Disposition Motion. 

 

Respectfully Submitted,   

/Signed (electronically) by/ 
 

Marcia Carpentier 
Counsel for NRC Staff 
U.S. Nuclear Regulatory 
Commission 
Mail Stop O-15 D21 
Washington, DC 20555-0001 
(301) 415-4126 
Marcia.Carpentier@nrc.gov 
 

 
Dated at Rockville, Maryland 
this 29th day of November, 2012 



UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

 
In the Matter of     ) 

) 
)  

DETROIT EDISON CO.    )  Docket No. 52-033 
) 
) 

(Fermi Nuclear Power Plant, Unit 3)   ) 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that copies of the STAFF ANSWER TO APPLICANT’S MOTION FOR 
RECONSIDERATION, dated November 29, 2012, have been served upon the following persons 
by Electronic Information Exchange and electronic mail this 29th day of November, 2012: 
 

Ronald M. Spritzer, Chair   Office of Commission Appellate 
Administrative Judge    Adjudication 
Atomic Safety and Licensing Board Panel Mail Stop O-16C1 
Mail Stop: T-3F23    U.S. Nuclear Regulatory Commission 

 U.S. Nuclear Regulatory Commission Washington, DC 20555-0001   
Washington, DC 20555-0001   E-mail:OCAAmail@nrc.gov 
E-mail: Ronald.Spritzer@nrc.gov     
    

 
Anthony J. Baratta  Office of the Secretary 
Administrative Judge  ATTN: Docketing and Service 
Atomic Safety and Licensing Board Panel Mail Stop: O-16C1 
Mail Stop: T-3F23  U.S. Nuclear Regulatory Commission 
U.S. Nuclear Regulatory Commission Washington, DC 20555-0001 
Washington, DC 20555-0001   E-mail: HEARINGDOCKET@nrc.gov 
E-mail: Anthony.Baratta@nrc.gov 

 
         
Randall J. Charbeneau   Bruce R. Matters 
Administrative Judge    Detroit Edison Company 
Atomic Safety and Licensing Board Panel One Energy Plaza, 688 WCB 
Mail Stop: T-3F23    Detroit, Michigan 48226 
U.S. Nuclear Regulatory Commission E-mail: matersb@dteenergy.com 
Washington, DC 20555-0001 
E-mail: Randall.Charbeneau@nrc.gov 

 
 
 
 
 
 
 



2 
 

David Repka, Esq.    Terry J. Lodge, Esq. 
Tyson R. Smith, Esq.    Counsel for Petitioners 
Counsel for the Applicant   316 N. Michigan St., Ste. 520 
Winston & Strawn, LLP   Toldeo, OH 43604-5627 
1700 K Street, NW    E-mail: tjlodge50@yahoo.com 
Washington, DC 20006-3817 
E-mail: drepka@winston.com 

trsmith@winston.com 
 

       
Respectfully Submitted, 

 
 

       /Signed (electronically) by/ 
Marcia Carpentier 
Counsel for NRC Staff 
U.S. Nuclear Regulatory Commission 
Mail Stop O-15 D21 
Washington, DC 20555-0001 
(301) 415-4126 
Marcia.Carpentier@nrc.gov 

 
 
 
Dated at Rockville, Maryland 
This 29th day of November, 2012 
 


	Staff Answer to Applicant's Motion for Reconsideration.pdf
	Fermi COS

