
 
 
 

November 30, 2012 
 
MEMORANDUM TO:  Leslie S. Terry, Acting Chief 

Rulemaking Branch  
Division of Policy and Rulemaking 
Office of Nuclear Reactor Regulation 

 
FROM:    Scott C. Sloan, Project Manager /RA/ 
    Rulemaking Branch 

Division of Policy and Rulemaking 
Office of Nuclear Reactor Regulation 

     
SUBJECT:  SUMMARY OF CATEGORY 2 PUBLIC MEETING TO DISCUSS 

THE PART 26, SUBPART I (FATIGUE MANAGEMENT) 
PROPOSED RULEMAKING 

 
 
On October 18, 2012, the U.S. Nuclear Regulatory Commission (NRC) held a public meeting in 
Rockville, Maryland, to discuss preliminary proposed rule language regarding the applicability of 
Title 10 of the Code of Federal Regulations (10 CFR) Part 26, subpart I work hour controls to 
quality control/quality verification (QC/QV) personnel at nuclear power plants.  This preliminary 
proposed rule language was published in the Federal Register on September 10, 2012.   
 
The meeting was noticed on October 5, 2012.  The notice is available online in the NRC Library 
at http://www.nrc.gov/reading-rm/adams, where the public can access the text and image files of 
NRC’s public documents in the NRC’s Agencywide Documents Access and Management 
System (ADAMS).  The meeting notice can be found under Accession No. ML12278A093. 
 
The meeting was attended by 25 individuals, primarily representing NRC staff, members of the 
nuclear power reactor community, contractors, and union representatives.  An additional 18 
participated in the meeting through audio teleconferencing and webinar.  Enclosure 1 presents a 
summary of the meeting.  A complete list of participants is provided in Enclosure 2.  Enclosure 3 
contains the meeting agenda.   
 
 
Enclosures:  
1.  Meeting Summary 
2.  Meeting Attendance List 
3.  Agenda 
 
CONTACT:  Scott C. Sloan, NRR/DPR  Kamishan Martin, NRR/DRA 

         301-415-1619    301-415-3469 
                       Scott.Sloan@NRC.gov   Kamishan.Martin@NRC.gov  
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ENCLOSURE 1 

Summary of October 18, 2012, 
Public Meeting to Discuss the Part 26, Subpart I, 

(Fatigue Management) Proposed Rule 
 
On October 18, 2012, the U.S. Nuclear Regulatory Commission (NRC) held a public meeting in 
Rockville, Maryland, to discuss preliminary proposed rule language regarding the applicability of 
Title 10 of the Code of Federal Regulations (10 CFR) Part 26, subpart I work hour controls to 
quality control/quality verification (QC/QV) personnel at nuclear power plants.  This preliminary 
proposed rule language was published in the Federal Register on September 10, 2012.   
 
The meeting was noticed on October 5, 2012.  The notice is available online in the NRC Library 
at http://www.nrc.gov/reading-rm/adams, where the public can access the text and image files of 
NRC’s public documents in the NRC’s Agencywide Documents Access and Management 
System (ADAMS).  The meeting notice can be found under Accession No. ML12278A093. 
 

I. Opening Remarks and NRC Presentation  
 

The public meeting began with brief opening remarks followed by a presentation by the NRC 
staff detailing the preliminary proposed rule language and discussing the NRC staff’s rationale 
behind the rule language.  The NRC staff’s presentation is publicly available under ADAMS 
Accession No. ML12292A027.  The NRC staff asked the public meeting participants if the 
preliminary proposed rule language clearly identified the intended QC/QV activities, and the 
response led to significant discussion.   
 
Representatives from the nuclear power reactor industry commented that the preliminary 
proposed rule language expanded the scope of the rule beyond what they felt was reasonable.  
Of particular concern was the regulatory basis discussion of individuals that conduct 
non-destructive examination (NDE) activities.  The regulatory basis document was made 
publicly available along with the preliminary proposed rule language via the Federal Register 
notice on September 10, 2012 (ADAMS Accession No. ML101880300).  The industry 
representatives stated that applying work hour controls to individuals that conduct NDE activities 
would result in drastic increases in the total number of individuals covered under the work hour 
controls, including individuals in departments that have not traditionally had work hour controls 
apply to them (e.g. engineering).  The NRC staff stated that application of work hour controls to 
individuals that conduct quality inspections of plant maintenance is necessary to provide 
reasonable assurance of the protection of public health and safety.   
 
Throughout the discussion, it became apparent that the NRC staff and the industry 
representatives use the word “maintenance” differently.  The NRC staff explained that the term 
“maintenance,” as it is to be applied throughout Part 26, is defined in 10 CFR 26.5, but the NRC 
staff also acknowledged that this definition leaves room for interpretation.  The NRC staff 
explained that while developing the preliminary proposed rule language, the staff considered 
maintenance to be only those activities that change the operational condition of a structure, 
system, or component.  For example, a visual inspection of a structure, system, or component, 
would not be considered a maintenance activity.  Industry representatives explained that their 
definition of maintenance, which is standard throughout the industry and based on consensus 
standards, includes some activities that do not affect the operations condition of a structure, 
system, or component (e.g. visual inspections, liquid penetrant tests, ultrasonic tests).   
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As the NRC staff and the industry representatives began to understand the other’s respective 
interpretations of the preliminary proposed rule language and the regulatory basis, the NRC 
staff and the stakeholders agreed that the preliminary proposed rule language would apply work 
hour controls to the desired individuals.  However, industry representatives requested additional 
explanation in the proposed rule’s statements of consideration regarding the interpretation of the 
word “maintenance.”  In order to be better informed when developing the statements of 
consideration, the NRC staff requested that the industry representatives supply the NRC staff 
with a copy of the definition of “maintenance” as it is applied throughout the nuclear power 
reactor industry, and the industry representatives committed to providing that definition in short 
order.  
  

II. Nuclear Energy Institute (NEI) Presentation 
 
NEI distributed a three slide presentation, from which it explained its interpretation of the 
preliminary proposed rule language (as discussed above) and provided an update on the 
implementation of the alternative to the Minimum Days Off (MDO) requirements in 10 CFR 
26.205(d)(3).  The NEI presentation is publicly available under ADAMS Accession No. 
ML12311A049.   
 
NEI began their presentation by informing the NRC that First Energy, Duke Energy, 
Constellation, Dominion, Wolf Creek, Ft. Calhoun, and Cooper had completed the 
implementation of the alternative to the MDO requirements.  Additionally, NEI explained that 
Exelon, Entergy, Tennessee Valley Authority, PSEG, Southern Company, Palo Verde, San 
Onofre, NextEra, and Diablo Canyon are in the process of implementing the MDO alternative.  
Three stations have no intention to implement the MDO alternative.   
 
NEI reported that the implementation of the MDO alternative has been a positive improvement 
for those that have completed the transition.  NEI highlighted reduced complexity, the ability to 
reinstate shift manager meetings, improved quality of life, and simplicity for workers to know 
how much overtime they can work as the biggest benefits of the MDO alternative.  Industry 
representatives explained that a number of force-on-force exercises had been conducted since 
implementing the MDO alternative, and the results showed a positive improvement when 
compared to force-on-force exercises conducted using the MDO requirements. 
 
The NRC staff asked NEI to provide an update on outstanding issues from previous meetings.  
NEI provided an update on the following topics: 
 
A. Work Hour Exception for Force-on-Force Exercises 

 
In previous public meetings, NEI had explained that the work hour control exception for 
Force-on-Force (FOF) exercises remains a concern.  Specifically, NEI had stated that the 
exception needed to be expanded to apply to all FOF exercises required by the NRC – including 
those that are not observed by the NRC.   
 
During the October 18, 2012, public meeting, NEI explained that it had not accumulated enough 
data to determine whether the MDO alternative completely alleviated the industry’s concerns.  
NEI told the NRC staff that it would provide additional updates to this issue as more nuclear 
power plants implement the MDO alternative and complete FOF exercises. 
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B.  Changing the Definition of “Unit Outage” 
 
In previous public meetings, NEI had requested revising the definition in 10 CFR 26.5 from “unit 
outage” in § 26.5 and changing the term “unit outage” to “site outage.”  NEI had explained that 
there were two parts to this request: 1) all covered persons at multi-unit sites be allowed to 
operate under outage work hour controls rules, regardless of whether they are working on the 
operating unit or on the unit that is in an outage; 2) instead of an outage lasting “from breaker to 
breaker,” allow outage work hour control rules to take effect up to 7 days prior to disconnecting 
the unit from the grid until the unit has returned to 75 percent reactor power.  NEI had stated 
that although it was requesting that the entrance and exit points for outages change, it was not 
requesting that the NRC extend the current 60 day allowance for outage work hour controls. 
 
In the October 18, 2012, public meeting, NEI explained that the industry stakeholders no longer 
desire to change from “unit outage” to “site outage.”  No stakeholders disagreed with this 
statement.  However, NEI was not the petitioner that originally requested these changes.  The 
petitioner was Robert Meyer of the Professional Reactor Operators Society, and Mr. Meyer was 
not in attendance at the public meeting.  Therefore, the NRC is unaware of the petitioner’s 
position on NEI’s desire to no longer change the term “unit outage” to “site outage.”  Regarding 
the issue of when the outage begins and ends, NEI acknowledged that it had committed to 
provide the NRC staff with additional technical details and sufficient safety rationale for their 
requested changes.  NEI also stated that it would provide additional information as resources 
permitted. 
 
C.  Shift Turnover Concerns 
 
In previous public meetings, NEI had stated that recent NRC inspections have illustrated an 
unintended consequence stemming from the inconsistent duration of shift turnovers.  The 
industry’s stated position is that sometimes shift turnover will last 15 minutes, and sometimes it 
will last 45 minutes or more.  However, shift turnover averages to about 30 minutes, and 
variations from that duration will average out over time.  Therefore, industry representatives 
stated that they have had their workers enter their work time into the work hour tracking 
software as beginning 30 minutes after shift turnover begins, regardless of the actual start time.  
NRC inspectors have stated that licensees are not adequately tracking their time because the 
time in the work hour tracking software does not match the actual time the worker relieved the 
watch.  The industry stated that this difference in philosophy is compounded by the fact that the 
NRC’s response to a frequently asked question (FAQ) states that the NRC considers a watch 
turnover lasting more than 30 minutes to be excessive.  The industry had requested that the 
NRC change the definition of shift turnover to account for the variability in duration.  The NRC 
had acknowledged that having an adequate shift turnover positively impacts safety and the NRC 
should work to provide language that ensures the ability to conduct an adequate shift turnover. 
 
In the October 18, 2012, public meeting, NEI stated that the FAQ still needs work but agreed 
that no rule language changes are required.  NEI recommended dealing with this issue in the 
guidance documents that will accompany the proposed rule.  There was no disagreement from 
NRC staff or external stakeholders. 
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D. Incidental Duties 
 
In previous public meetings, NEI had restated its request to remove the word “unscheduled” 
from 10 CFR 26.205(b)(5), such that any work functions performed off-site for less than 30 
minutes in duration may be excluded from the calculation of an individual’s work hours.  The 
industry stated that the word “unscheduled” prevents personnel from asking on-shift personnel 
to contact them at home to provide an update of work status.  The NRC staff had stated that the 
word “unscheduled” was included in the original rule language for the sole purpose of 
preventing regular, short-term work activities from breaking up rest periods necessary for proper 
fatigue management.  The NRC staff had further stated that, while the agency does not want to 
prevent plant personnel from taking ownership of issues and ensuring continuity between shifts, 
it is critical to provide regular, non-interrupted rest periods, and removing the word 
“unscheduled” provides licensees an opportunity to regularly schedule short-duration work 
activities during employees’ off-duty periods. 
 
In the October 18, 2012, public meeting, NEI explained that it was no longer pursuing a change 
to the rule language to remove the word “unscheduled.”  However, NEI requested that guidance 
documents explain how this paragraph should be implemented, and it further requested that 
infrequent, irregular, short duration phone calls to check on plant status be allowed without 
counting toward work hours. 
 
E. Work Hour Exception for Plant Emergencies 
 
In previous public meetings, NEI had explained that the work hour exception for plant 
emergencies works well during the actual emergency.  However, once a licensee has declared 
that the emergency situation no longer exists and declares that the plant is no longer in an 
emergency condition (therefore ending the current work hour exception), additional personnel 
are still required to be on site to complete emergency deactivation activities.  NEI has requested 
that the work hour exception be extended so that the hours expended in deactivation activities 
are excluded from the calculation of those individuals’ work hours. 
 
In the October 18, 2012, public meeting, NEI explained that recent events have continued to 
illustrate that this exception needs to be extended.  NEI proposed adding a 4 hour window after 
the site has exited its emergency condition to allow for the relief and release of workers required 
to remain on site to complete follow-up activities.   
 
F. Work Hour Exception for Natural Events Other Than Hurricanes 
 
In previous public meetings, NEI had explained that the current enforcement guidance allowing 
licensees to sequester staff prior to the imminent arrival of hurricanes is working well.  However, 
the industry sees a benefit to extending the work hour exception to other natural events.  NEI 
stated that many other natural events (major winter storms, flooding, tornadoes, etc.) prevent 
plant personnel from safely accessing the plant site, and many licensees try to be proactive 
whenever possible and sequester staff on site to ensure a sufficient work force is available to 
safely continue plant operations.  Under the current work hour controls, licensee management 
must prepare work hour waivers for personnel being sequestered prior to, during, and after 
natural events other than hurricanes.  Industry representatives commented that this onerous 
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waiver requirement, which is permitted at licensee management discretion, distracts licensee 
management from what should be the priority of preparing the plant for hazardous weather. 
 
The NRC staff has consistently stated that the difficulty with extending this work hour exception 
is determining the criteria to use for entry to and exit from the exception.  Regarding hurricanes, 
the NRC relies on the independent judgment and forecasts of the National Oceanic and 
Atmospheric Administration to determine which facilities may be granted the current 
enforcement discretion.  Further, most licensees have emergency class entrance criteria related 
to high winds, which provides a codified work hour exception.  Additionally, once a hurricane 
passes a facility, work can immediately begin to restore employee access to the plant site.  
Other natural events do not share the same traits leading to long-term (i.e. days), reliable 
forecasts, and the end of the event is typically not as apparent as it is with a hurricane.   
 
In the October 18, 2012, public meeting, NEI commented that perhaps the best way to deal with 
this concern was to publish guidance that followed the general language that licensees include 
in exemption requests for similar activities.  The NRC staff commented that there is presently no 
rule language that allows an exception for weather-related emergencies.  Therefore, addressing 
this issue in guidance alone would not be sufficient.  Further, the NRC staff explained that each 
individual exemption request is unique, and that attempting to craft rule language based on 
exemption requests would probably be a fruitless effort.  The NRC staff proposed an approach 
to distinguish between natural events for which reliable warnings and preparations can be made 
(i.e., hurricanes, winter storms, etc.) and those natural events that occur with little to no warning 
(i.e. tornadoes, hurricanes, etc.).  NEI committed to providing written feedback on the idea. 
 

III. Response to NEI Presentation 
 
The NRC staff explained to external stakeholders that the rulemaking must proceed, and all 
stakeholder concerns would be considered in the development of the proposed rule.  However, 
the NRC staff also explained that the NRC cannot wait to receive specific feedback before 
crafting other portions of the proposed rule.  The NRC staff also stated that the NRC intends to 
release other portions of preliminary proposed rule language and host public meetings to 
discuss that rule language.  The NRC informed stakeholders that anyone should feel free to 
discuss their concerns during those public meetings, regardless of whether they have raised 
concerns in previous venues.  In addition, the NRC staff indicated that they do not intend on 
releasing another iteration of preliminary proposed rule language regarding the applicability of 
work hour controls to individuals conducting QC/QV activities.  Instead, the NRC staff will take 
the points from this public meeting to inform the statements of consideration and other guidance 
documents to be released with the proposed rule.  Stakeholders were encouraged to submit 
comments on the proposed rule should existing concerns remain or new concerns appear. 
 

IV.  Next Steps 
 
The NRC staff reminded stakeholders of the rulemaking and guidance development schedule 
that was agreed upon in a June 5, 2012, public teleconference.  The NRC staff informed NEI 
that the NRC expects to receive a draft of the industry guidance document, NEI 06-11, by 
December 2, 2012.  The NRC staff also proposed to host a public meeting on 
December 18, 2012, to discuss the draft guidance document.  The NRC staff reminded 
stakeholders that the NRC will use the submission to determine whether the NRC staff should 
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complete the draft guidance document in-house or continue to review drafts of NEI 06-11 for 
potential endorsement in the NRC guidance document.   
 
NEI stated that it would not be able to submit anything before the end of the year, but it would 
attempt to submit the latest draft revision of NEI 06-11 in early 2013.  This draft revision would 
incorporate existing FAQs, existing NRC exceptions to NEI 06-11, and the MDO alternative.  
The draft revision would not incorporate the preliminary proposed rule language regarding the 
application of work hour controls to individuals that conduct QC/QV activities.  NEI stated that 
industry would like to come together to determine the total number of new individuals that would 
be covered under work hour controls as a result of the preliminary proposed rule language 
before developing guidance.   
 
In addition, NEI stated that it intend to submit a letter to senior NRC leadership detailing 
activities that it believes should be suspended due to the cumulative effects of regulation (CER).  
NEI stated that the Part 26, Subpart I, rule would be included in that list, and it proposed 
suspending this rulemaking effort until after the implementation of the Tier 1 activities from the 
Fukushima Near-Term Task Force report (ADAMS Accession No. ML111861807).  The NRC 
staff responded by reminding all stakeholders that the Commission had directed this rulemaking 
effort and stated that the NRC intends to continue this rulemaking effort until the Commission 
directs the staff otherwise. 
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October 18, 2012, Public Meeting to Discuss the Part 26 Subpart I  
(Fatigue Management) Proposed Rule 

 
Attendance List 

 
NAME AFFILIATION 

Frank Mascitelli Exelon 
Tom Miller FENOC 
James Wheeler Dominion 
Jack Heyer IBEW 
Peter Defilippi Westinghouse Electric 
Kevin Kingsley Entergy 
Kathy Adams Duke Energy 
Mike Phillips Duke Energy 
Peter Crinigan Constellation 
Scott Bauer NEI 
Josh Perrel TVA 
Dave Mullen IBEW 
Eddie Humphries Duke Energy 
Jason Castro TVA 
Greg Hanlon First Energy 
Tara Inverso NRC 
Stephanie Morrow NRC 
Samson Lee NRC 
Will Smith NRC 
Earl Libby NRC 
Undine Shoop NRC 
Kamishan Martin NRC 
Leslie Terry NRC 
David Desaulniers NRC 
Scott Sloan NRC 
Howard Benowitz NRC 
Victoria Pancurak* Westinghouse Electric 
Mark Solomon* PPL Susquehanna 
Jason Heffron* Wolf Creek 
Janet Bryan* Pacific Northwest National Laboratory 
Brendan Kusisto* D.C. Cook 
Steve Martin* Xcel – PINGP 
Ken Robinson* Luminant 
Angela Dalton* Pacific Northwest National Laboratory 
Kim Kieler* South Texas Project 
Billy Snellgrove* Luminant 
Billie Rooks* Southern Nuclear 
Dennis Kirkpatrick* Cooper Nuclear Station 
Tim Walker* South Texas Project 
Pam Black* Wolf Creek 
Jim Barnette* Luminant 
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NAME AFFILIATION 
Benjamin Ford* Pacific Northwest National Laboratory 
Michael Craig* PPL 
Dwi Murrary* Exelon 

    *Participated via Webinar/Conference Call



 

ENCLOSURE 3 

 
AGENDA FOR THE OCTOBER 18, 2012, PUBLIC MEETING  

TO DISCUSS THE PART 26 SUBPART I (FATIGUE MANAGEMENT) PROPOSED RULE 
9:00 A.M. – 12:00 P.M. 

 
PURPOSE: To discuss the preliminary proposed rule language regarding the applicability of 

work hour controls to quality control/quality verification personnel at nuclear 
power plants.  This language is available for review at www.regulations.gov 
under Docket ID NRC-2009-0090. 

 
Time   Topic      Led By 
 
9:00 – 9:05  Opening Remarks and Introductions  NRC 
 
9:05 – 10:00  Overview and Discussion of   NRC 
   Preliminary Proposed Rule 
   Language 
 
10:00 – 10:30  Update on Implementation of   NEI 
   Minimum Days Off Alternative 
 
10:30 – 10:45  Break 
 
10:45 – 11:45  Follow-Up on Open Issues   NEI 
 
11:45 – 11:55  Public Participation     
 
11:55 – 12:00  Closing Remarks    NRC 

 


