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P R O C E E D I N G S1

9:02 a.m.2

JUDGE GIBSON:  Good morning.3

Please be seated.4

Good morning.  Welcome.5

We are here today for oral argument6

regarding the Independent Spent Fuel Storage7

Installation for the Prairie Island Nuclear Generating8

Plant, which is regulated by the United States9

Regulatory Commission under rules in Part 72 of Volume10

10 of the Code of Federal Regulations.11

We convene this oral argument because, on12

August 24, 2012, the Prairie Island Indian Community13

filed a petition to challenge Northern States Power14

Company's application to renew its license that allows15

it to operate an Independent Spent Fuel Storage16

Installation.17

The Prairie Island Indian Community18

submitted its petition in response to a June 25, 201219

Federal Register notice.  For those of you interested,20

it is posted at 77 Federal Register 37937.21

In its petition, the Prairie Island Indian22

Community requests an adjudicatory hearing on Northern23

States Power Company's application to renew its24

Independent Spent Fuel Storage Installation license.25
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Now, once this petition was filed, the1

Chief Administrative Judge of the Atomic Safety and2

Licensing Board Panel issued a notice on September 173

of this year designating this three-member Licensing4

Board to conduct this proceeding.  Here is what is at5

stake:6

If this Independent Spent Fuel Storage7

Installation license is renewed, it will authorize8

Northern States Power Company to continue to store for9

up to an additional 40 years nuclear waste generated10

at its Prairie Island Nuclear Generating Plant.11

Now, prior to the renewal of any12

Independent Spent Fuel Storage Installation license,13

the Nuclear Regulatory Commission staff, which is one14

of the participants in our proceeding today, has the15

important responsibility of completing a safety and16

environmental review of each application.  The safety17

and environmental reviews must consider all18

requirements under the National Environmental Policy19

Act, the Atomic Energy Act, and applicable regulations20

of the Nuclear Regulatory Commission.21

Both the Atomic Energy Act and the Nuclear22

Regulatory Commission regulations provide an23

opportunity for interested stakeholders, including24

individual members of the public, public interest25
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groups, and other organizations and governmental1

entities, including state and local governmental2

bodies and Native American Indian tribes, to seek a3

hearing to challenge the issuance of license4

applications.5

The essence of these hearings is to6

adjudicate health and safety, environmental, and7

common defense and security concerns that may be8

raised both in the application and in any review that9

the staff of the Nuclear Regulatory Commission finds10

when it is reviewing this application.11

With respect to the conduct of this12

adjudicatory proceeding, the three Administrative13

Judges on this Board were previously appointed to the14

Atomic Safety and Licensing Board Panel by the Nuclear15

Regulatory Commission and were drawn from that panel16

to serve on this three-member Board and to provide17

consideration of the contested matters that have been18

raised in the petition that the Prairie Island Indian19

Community has raised.20

It is important that everyone here realize21

that administrative judges do not work for nor do they22

work with the Nuclear Regulatory Commission staff on23

its review of Northern States' application for renewal24

of this Independent Spent Fuel Storage Installation25
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license.  Rather, this Board is charged with1

independently determining whether the contentions that2

the Prairie Island Indian Community has raised in its3

petition are appropriate for adjudication in this4

proceeding under the rules of the Nuclear Regulatory5

Commission.  That is what we will be doing, having6

oral argument about today.  If they are determined to7

be legitimate subjects of adjudication, then we could8

end up having an actual trial, an adjudicatory trial,9

over these contentions subsequently.10

The shorthand for our initial task is to11

decide if these contentions are admissible.  If we12

determine that one or more are admissible, then we13

will be adjudicating those substantive issues.14

Once we reach a decision on any of these15

matters, that decision is generally subject, first, to16

review by the Nuclear Regulatory Commission itself,17

which is our agency's supreme tribunal, and then by18

federal courts, including in appropriate instances the19

United States Supreme Court.20

In addition to the admissibility of the21

contentions that the Prairie Island Indian Community22

has proffered, this Board has an independent23

responsibility to assess and rule upon whether the24

Prairie Island Indian Community has standing to25
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participate in this proceeding.1

Now, by standing, we mean that the Prairie2

Island Indian Community must show that the Nuclear3

Regulatory Commission renewal of Northern States'4

Independent Spent Fuel Storage Installation license5

would threaten the Prairie Island Indian Community6

with some concrete injury.  However, neither Northern7

States Power Company nor the NRC staff disputes the8

standing of Prairie Island Indian Community.  As a9

result, our questions for you about standing will10

probably not be extensive today, although we will have11

some.12

Now, during the course of oral argument13

today and, if necessary, tomorrow, we will use some14

terms.  I want to make sure that everyone is clear15

what those terms mean.16

First of all, when we will use the term17

"Petitioner," we are referring to the Prairie Island18

Indian Community.  And so, we may use those19

interchangeably.20

Likewise, if we refer to the "Applicant,"21

we will be referring to Northern States Power Company.22

And again, we may use those interchangeably.23

And when we refer to "staff," "the staff,"24

"the NRC staff," we mean the staff of the Nuclear25
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Regulatory Commission, which, again, is a party here.1

Finally, if we use the term "ISFSI," we2

mean the Independent Spent Fuel Storage Installation3

-- as you can see, they are both about equally4

difficult to say -- that is governed by Part 72 of5

Volume 10 of the Code of Federal Regulations.6

Before we begin, I would like to introduce7

the staff and the judges who are here today.  To my8

immediate right is Judge Gary Arnold.  Judge Arnold is9

an engineer and a full-time member of the Atomic10

Safety and Licensing Board Panel.11

To my left is Judge Nicholas Trikouros,12

who also is an engineer, and is also a full-time13

member of the Panel.14

My name is Michael Gibson.  I am an15

attorney by training, and I am the Chairman of this16

Licensing Board.17

Also assisting us today is our law clerk,18

James Maltese, here sitting directly in front of me;19

our court reporter, over here to the right, who will20

be transcribing all of these proceedings.  And Matt21

Schmitt, would you wave your hand up there?  Matt will22

be handling all administrative matters.  If anyone has23

difficulty, please see him.  And we also have Prema24

Chandrathil who is holding her hand up there.  She is25
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our Public Relations person.  If there are any press1

concerns, she can address them.2

At this point, I would like to have3

counsel for the various participants identify4

themselves for the record.  Let's start with the5

Petitioner, Prairie Island Indian Community, and then6

move to counsel for the Applicant, and then, finally,7

with the NRC staff counsel.  When you introduce8

yourself, I would like for lead counsel to introduce9

yourself, state the name of your client, and introduce10

as well any counsel who may be participating with you11

in argument today.12

Petitioner?13

MR. MAHOWALD:  Thank you, Your Honor.14

My name is Philip Mahowald.  I am General15

Counsel for the Prairie Island Indian Community,16

representing the Petitioner Prairie Island Indian17

Community here today.18

Along with me at counsel table is Joseph19

Halloran from the Law Firm of Jacobson Buffalo20

Magnuson here in St. Paul.  Also at counsel table is21

John Greeves, who is a consultant working on behalf of22

the tribe in this proceeding, and he did submit a23

declaration in support of our petition to intervene.24

JUDGE GIBSON:  Thank you.25
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Applicant?1

MR. SILBERG:  Good morning, Your Honor.2

I am Jay Silberg from the Law Firm of3

Pillsbury Winthrop Shaw Pittman in Washington, D.C.4

We are counsel --5

JUDGE GIBSON:  Hold on just one second,6

please.7

It might be better, actually, to sit or8

you can come up here if you want, but the main thing9

is, if you speak into the microphone, we can hear you.10

If you stand up, unfortunately, the court reporter11

can't get what you are saying.12

MR. SILBERG:  Thank you.  We will be happy13

to sit, Your Honor.14

JUDGE GIBSON:  Okay.  Good.15

MR. SILBERG:  Starting from the beginning,16

I am Jay Silberg with the Law Firm of Pillsbury17

Winthrop Shaw Pittman in Washington, D.C.,18

representing the Applicant licensee, Northern States19

Power of Minnesota.20

With me at counsel table is my associate,21

Kim Harshaw, also of Pillsbury, and Pete Glass, who is22

an Assistant General Counsel of Xcel Energy, in-house23

lawyer for the Applicant.24

Also at counsel table is Brian Zelenak,25
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who is the Spent Nuclear Fuel Project Licensing person1

on the ISFSI.2

JUDGE GIBSON:  Thank you.3

I should note that this is an incredibly-4

wonderful courtroom.  You all would not have believed5

some of the places where we have had to hold oral6

argument.  This is about as nice as I have ever seen.7

It is really nicer than our facility back in8

Rockville, Maryland.9

But, obviously, it wasn't designed for an10

Atomic Safety and Licensing Board proceeding.  We11

normally have plaintiff and defendant in civil cases12

or in criminal cases you have the state and the13

defense or the federal government and the defense.14

Here we have just two tables, obviously set up for15

that.16

And so, we had to put two of the parties17

together, and you guys drew the short straw.  So, you18

all have to sit together.  The Petitioner gets to sit19

over there by themselves.  But, by virtue of that, I20

want everybody to understand that doesn't mean that21

they are in any way colluding with each other.  We22

just had to put somebody together.  So, we have made23

that decision.24

Now that we have completed our25
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introductions, I would like to make a few comments1

about --2

MR. SILBERG:  We haven't actually finished3

the introductions.  Staff hasn't --4

JUDGE GIBSON:  Oh, I'm sorry.  Please5

proceed, staff.6

MS. LEMONCELLI:  Good morning, Mr.7

Chairman, and thank you.  Good morning, members of the8

Board.9

JUDGE GIBSON:  Yes.10

MS. LEMONCELLI:  My name is Mauri11

Lemoncelli.  I am counsel for the NRC staff.12

With me at counsel table, just to my13

right, is Mr. Christopher Hair, my co-counsel, also14

representing the NRC staff.15

We have two members of the Environmental16

Project Review Team, Ms. Diana Diaz-Toro and Ms. Jean17

Trefethen, also sitting with us at counsel table.18

Thank you.19

JUDGE GIBSON:  Thank you.  I'm sorry, I20

didn't mean to give you short shrift there.21

Anyway, a few more minor little22

housekeepings before we proceed.  Back in the days23

when I was doing trial work, I always stood up and I24

was with the Justice Department, stood up, addressed25
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the Court.  Here it is a little different, and in1

Texas it is different, too, because in Texas State2

courts they actually have you sit at counsel table and3

ask the witness questions.  It seemed awfully weird to4

me, but that is the way they set things up.5

But here, we obviously have a wonderful6

lectern there.  We have an Elmo, or whatever they call7

it now, for documents.  I understand you brought some8

demonstratives you all want to use, blowups and9

whatnot.  That is fine, too.  We are interested in10

getting all the information to each other we possibly11

can.  We have got a nice screen here that will display12

it for everybody.  So, in that sense, we are in good13

shape.14

But, obviously, you just need to be sure15

you speak into the microphone, wherever you are.  Just16

be sure of that.  Because, otherwise, the court17

reporter can't get what you are saying, and then it18

compromises what we are doing.19

We are also going to proceed a little20

differently today than many of you may be familiar21

with in other oral arguments that other boards22

utilize.  Rather than having any kind of informal23

opening, we have some very specific questions we need24

to have answered.  And so, we are not going to allow25
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you a specific amount of time to speak and give1

rebuttal.  What we will do is we will just ask you the2

questions.3

I would just ask you to keep track of4

things.  If you feel like we missed the point, if you5

feel like there was something that needed to be6

addressed that we didn't cover, I would just ask you7

to keep a running tab of that.  And when we conclude,8

we will give each of you a closing statement, if you9

feel you need to make it, and you can address whatever10

we haven't done.  My experience to date has been that11

the need for closing is usually pretty short after a12

while because we do normally cover everything that13

needs to be covered.14

So, I hope you all are okay with that.  If15

you aren't, it is too bad because we are going to do16

that anyway.17

(Laughter.)18

Let me say, first of all, I think we have19

some questions about standing.  Judge Arnold has some20

questions about that.21

JUDGE ARNOLD:  I am going to run through22

my current understanding of a standing situation, and23

then ask the Indian Community to comment on it.  As I24

understand it, there are three ways to achieve25
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standing.  One is as an affected Indian tribe; two,1

from proximity, or, three, under the standing criteria2

of 10 CFR 2.309(d)(1).3

Now I looked at 10 CFR 72.3, which defines4

in the context of ISFSI, an affected Indian tribe5

means "Indian tribe, one, within whose reservation6

boundaries a monitored, retrievable storage facility7

is proposed to be located or, two, whose federally-8

defined possessory or usage rights to other lands9

outside of the reservation's boundaries arising out of10

congressionally-ratified treaties may be substantially11

and adversely affected by the locating of such a12

facility, provided that the Secretary of the Interior13

finds, upon the petition of the appropriate14

governmental officials of the tribe, that such effects15

are both substantial and adverse to the tribe."16

When I look at that specific definition,17

the ISFSI, to my understanding, is not located on the18

reservation; it is adjacent to the reservation.  And19

I haven't heard of anything coming out of the20

Secretary of the Interior.  So, I don't see that we21

can strictly grant standing based upon the Petitioners22

being an Indian tribe.23

The second possible criteria is proximity.24

I will admit that the ISFSI is very close, adjacent to25
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the Indian property.  But looking at CLI-05-11, 61 NRC1

309, at page 311, it says, "There is no presumption of2

standing based upon geographic proximity, absent a3

determination that the proposed action involves a4

significant source of radioactivity producing an5

obvious potential for offsite consequences."6

So, there is no automatic assumption of7

standing based upon proximity.  It has got to be8

demonstrated.9

The third standing criteria, 10 CFR10

2.309(d)(1), that gives a list of four things that11

have to be addressed.  I did not see those addressed12

in the petition.13

Now my natural thought is that, since the14

Commission had this licensing action noticed with an15

opportunity for a hearing, they must have considered16

that somewhere somebody has standing.  I can't17

conceive of it, of the Indian Community not having18

standing.  I am just trying to find out what is the19

cleanest way of granting that standing.20

So, do you have any comments on that?21

MR. MAHOWALD:  Thank you, Your Honor.22

With respect to the first basis for23

standing, under a strict reading of 10 CFR 72, you are24

absolutely correct, the ISFSI is not located within25
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the reservation boundaries.  It is, however, on the1

ancestral lands of the Mdewakanton Dakota, which is2

the tribe from which the Prairie Island Indian3

Community is a successor tribe of the Mdewakanton4

Dakota Community or the Mdewakanton Dakota Band of5

Indians.6

And so, again, it doesn't fit within that7

strict definition because it is not within the8

reservation boundaries itself, but it certainly would9

be affecting ancestral homelands and, also, lands10

immediately adjacent to the facility.  The nearest11

residences are 600 yards away.12

So, that kind of dovetails into the next13

measure of standing, which is the proximity plus the14

obvious potential for offsite harm.  Again, with15

respect to that, I submitted a declaration in support16

of our petition to intervene.  Exhibits A and B to17

that showed the tribe's lands, reservation, the18

federal trust lands in the immediate vicinity of the19

Prairie Island Nuclear Generating Plant and the ISFSI.20

And then, there was an aerial photo that21

showed actually one-half mile and one-mile radius22

circles, demonstrating how close the tribe is to the23

facility.  There are residences, the tribe's main24

government facility, the gaming enterprise, a25
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community center, an elder center, an education center1

are all within a one-mile radius of the ISFSI.2

In terms of the potential for offsite3

harm, again, 600 yards, we do believe that there is4

obvious potential for offsite harm.  And indeed, with5

respect to the environmental analysis, there is6

skyshine radiation calculation that is done for7

members of the Prairie Island Indian Community.  So,8

under normal operations, there would be an impact on9

the tribe.  And, of course, if there were ever any10

accidents or incidents or leaks, they would be at11

ground zero for any type of event like that.12

So, we certainly believe that the13

geographic proximity plus the obvious potential for14

offsite harm would probably be the cleanest way to15

establish standing, but we also do believe that the16

tribe has demonstrated what I guess would be Article17

3 standing, because the tribe does certainly have a18

personal stake in the outcome of the proceeding.  So,19

this would be the organizational standing.20

The tribe has alleged injuries in fact21

that would be fairly traceable to the ongoing and22

potentially indefinite storage of spent nuclear fuel23

on its ancestral homeland, 600 yards from the nearest24

residences and adjacent to the current reservation.25
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And we do believe that the tribe's issues and concerns1

that are raised in its contentions would be able to2

address the tribe's injuries by a favorable decision.3

JUDGE ARNOLD:  Would you happen to know4

whether at the ISFSI location if groundwater is moving5

towards the Community or away?6

MR. MAHOWALD:  It actually varies, Your7

Honor.  Prairie Island is formed at the confluence of8

the Mississippi River and the Vermillion River.9

Depending on the relative water levels of each of the10

waterways, the groundwater will flow one direction or11

another.  There are times when the Vermillion River12

comes in higher than the Mississippi River.  So, there13

is some fluctuation.14

NSP, the Applicant, had done a hydrology15

study, and I can't remember now what was the16

prevailing direction of the groundwater, but there is17

some fluctuation there.18

The ISFSI is located on the site of the19

Prairie Island Nuclear Generating Plant.  There have20

historically been issues with respect to a tritium21

leakage.  That has flowed and was detected back in the22

1980s in residential wells.  So, that would lead me to23

believe that you would have a flow of groundwater24

potentially from the ISFSI toward the Community.25
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JUDGE ARNOLD:  Okay.  Thank you very much.1

Staff, do you have an opinion on this?2

MS. LEMONCELLI:  Your Honor, in large3

measure, we agree with the statements that Counsel4

Mahowald has just made.  While PIIC is correct in its5

statement that Petitioners living within 50 miles of6

a nuclear power reactor are presumed to have standing,7

the presumption does not equally apply to nuclear8

material sites such as this ISFSI proceeding.  Rather,9

petitioner's standing in nuclear materials is10

typically evaluated on a case-by-case basis.11

As Mr. Mahowald said, with which we agree,12

members of the Community live very close to the ISFSI,13

within approximately 600 yards of the plant.  In14

addition, as the Board may be aware, the staff has15

executed a Memorandum of Understanding with the16

Community designating it as a cooperating agency for17

the development of the Environmental Assessment for18

the ISFSI.19

So, given those facts, Your Honor, and,20

again, as Mr. Mahowald indicated, the potential21

injuries to the Community discussed throughout their22

petition, such as potential disturbance of culturally-23

significant sites, as well as the PIIC's previous24

demonstration of standing in the license renewal25



23

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

proceeding before the Board, the staff does not1

challenge the Community's organizational standing.2

JUDGE ARNOLD:  Thank you very much.3

Applicant, do you have anything to add?4

MR. SILBERG:  No, Your Honor.  We do not5

object to the Community's standing and we would agree6

that they should be given standing in this proceeding.7

JUDGE ARNOLD:  Thank you very much.8

JUDGE GIBSON:  Judge Trikouros, you have9

no questions about standing?  Okay.10

I believe we also have a few, I guess I11

would say 30,000-foot questions that Judge Arnold has,12

before we get into specific contentions, about the13

process for the ISFSI renewal license.14

So, Judge Arnold?15

JUDGE ARNOLD:  These questions are16

primarily for the staff, but if anyone thinks that17

they have something to add, I would certainly like to18

hear it.19

Could you explain to me what the20

difference is between a general license for an ISFSI21

and a specific license?22

MS. LEMONCELLI:  Your Honor, to my23

knowledge -- and I must attest I am by no means an24

expert -- but it is my understanding that one is25
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governed by 10 CFR Part 50, and one is governed by 101

CFR Part 72, as is the proceeding before us today.2

Regarding the specifics of that, we do3

have safety representatives of the NRC staff who would4

have far more in-depth knowledge than myself; they are5

with us.  I would be happy to confer with them if you6

have got more specific questions.7

JUDGE ARNOLD:  Yes, I really would like to8

understand the difference because I found somewhere9

within there that every operating plant has a general10

license.11

MS. LEMONCELLI:  Your Honor, with your12

permission, Mr. Steve Ruffin, a member of the NRC13

staff -- he is the Safety Project Manager -- is with14

us today.  I am sure he would be glad to address your15

more specific questions.16

JUDGE GIBSON:  Hold on one second.17

Counsel for the Petitioner, do you have18

any objection to this staff person making a statement?19

MR. MAHOWALD:  No, Your Honor.20

JUDGE GIBSON:  Applicant?21

MR. SILBERG:  No, Your Honor.22

JUDGE GIBSON:  Okay.23

MS. LEMONCELLI:  Thank you, Your Honor.24

JUDGE GIBSON:  Please proceed.25
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Just be sure and speak into the1

microphone.2

MR. HAIR:  Yes, Your Honors, we have Meraj3

Rahimi, who is the Branch Chief for the Spent Fuel4

Storage and Transportation Branch within our agency.5

So, he will provide a more detailed answer.6

MR. RAHIMI:  The site-specific license7

versus the general license, it is outlined in the Part8

72.  The difference is for the general license the9

vendors submit application on a cask design, a storage10

cask design, and the staff reviews.  There is a safety11

review, and we issue a Certification of Compliance on12

these cask designs.13

Basically, these designs, it comes off-14

the-shelf designed.  A utility can pick this design15

and use it for dry storage without submitting an16

application under Part 72 to NRC under general17

license.  So, when they use that cask design already18

approved by the NRC, they do their own design19

evaluation called 72.210 evaluation, to make sure that20

particular design, the requirements for that design21

are in compliance with their site.  So, they don't22

need to submit and we do not review because we already23

approved.  That is the general license.24

The reason that they can use it, these are25
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the Part 50 licensees that can do this, that they1

already have their Part 50 license.  Under a Part 502

license, they are allowed to use a cask design already3

approved by the NRC and use that cask design.  That is4

a general license.5

For the Prairie Island, they are under6

site-specific license, which is not a general, meaning7

that any design, including an improved design, they8

have to submit an application.  The cask, the site,9

everything has to be reviewed by the NRC staff, and10

then issue a license for that site-specific license.11

So, the review is done, the cask design review is done12

along with the site review.13

JUDGE ARNOLD:  Well, I seem to remember14

reading a rather sweeping statement that basically15

said a general license is granted for every plant that16

has a Part 50 operating license, correct?17

MR. RAHIMI:  That is correct.  Under a18

Part 50 license, a general license is granted, meaning19

provided they use the casks that are in Subpart K20

listed under Part 72.  There is an approved design,21

but specific designs are listed.  If they use any of22

those cask designs, yes.23

JUDGE ARNOLD:  So, right now, Prairie24

Island Nuclear Generating Plant has a general license,25
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but they are using casks that are not certified.  So,1

they have to also hold a specific license?2

MR. RAHIMI:  Yes.  The particular design,3

that is right, they have an option at the utility.4

They can either go through a site-specific license or5

general license.  So, Prairie Island and Nuclear Power6

Plant, they chose a specific license because that cask7

is designed specifically for their fuel.8

JUDGE ARNOLD:  But they do hold a general9

license?  They just are not using it?10

MR. RAHIMI:  That's -- okay, I'm sorry.11

MR. SILBERG:  Your Honor, if I could12

interrupt?13

JUDGE ARNOLD:  Sure.14

MR. SILBERG:  72.210 issues a general15

license.  The text of that is, "A general license is16

hereby issued for the storage of spent fuel in an17

Independent Spent Fuel Storage Installation at power18

reactor sites to persons authorized to possess or19

operate nuclear power reactors under 10 CFR Part 50 or20

10 CFR Part 52."21

In order to take advantage of that general22

license, you have to use, as the staff said, a cask23

that has received a Certificate of Compliance under24

Subpart K.  Those casks that have received COCs,25
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Certificates of Compliance, are listed in the1

regulation.2

In order to take advantage of that general3

license, you have to show that the scope of the COC4

fits within the parameters of the Part 50 site.  That5

is the reference to the 72 Part 212 Report that was6

mentioned.7

Interestingly, NSP has both a general8

license ISFSI at its Monticello plant and a specific9

license ISFSI at its Prairie Island Plant.  Part of10

that is for historic reasons.  Prairie Island ISFSI11

goes back to 1994 at a time when I don't believe there12

were any generally-licensed casks at that time.13

JUDGE TRIKOUROS:  Are these general14

licenses for fuel-specific or they are cask-specific15

for some range of fuels?  I am curious if high-burnup16

fuel, for example, is specific to specific general17

licenses.  And also, is there a duration?18

MR. SILBERG:  The cask licensing is not19

under the general license.  It is under the20

Certificate of Compliance.  And the particular21

parameters of a cask, what kind of fuel it is licensed22

to hold, are set forth in the Certificate of23

Compliance, not in the general license.24

The general license allows a Part 5025
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licensee to use any cask that has a Certificate of1

Compliance but must stay within the bounds of the2

limitations set forth on that cask with respect to3

burnup fuel, age, physical parameters of the cask, et4

cetera.5

JUDGE TRIKOUROS:  So, if an applicant has6

a fuel that doesn't fit the Certificate of Compliance,7

then that automatically becomes a site-specific --8

MR. SILBERG:  Well, for that particular9

cask, you might have to find a cask that had10

compliance that was suitable for its fuel or it might11

try to get a Certificate of Compliance amended to12

cover its fuel.  Or it might submit an application for13

a site-specific license using both the parameters of14

the ISFSI and the parameters of the cask that meets15

its needs.16

JUDGE TRIKOUROS:  Now who would make that17

decision, the licensee or the staff?18

MR. SILBERG:  The licensee decides what to19

apply for; the staff decides whether to approve it or20

not.21

JUDGE TRIKOUROS:  Yes.  All right.  Thank22

you.23

JUDGE ARNOLD:  The dilemma I have is,24

reading through, I see that Prairie Island Nuclear25
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Generating Plant has a general license for an ISFSI,1

which makes me think that somewhere in the process of2

extending the operating license the environmental3

impacts of operating an ISFSI have already been4

considered.  And yet, we seem to be back, you know,5

several steps behind on environmental effects of an6

ISFSI operated under a specific license.7

My perception is this is a somewhat screwy8

situation.9

JUDGE GIBSON:  Is that a technical term?10

(Laughter.)11

JUDGE ARNOLD:  Yes.  Is it as strange as12

I perceive?13

MR. SILBERG:  I don't believe so, Your14

Honor.  There is an expression, I don't think I15

created it, but sometimes I take credit for it, that16

says a license is not a sentence.  In other words, you17

may have a license and you may choose not to use it.18

In this case, we do have a general license because all19

Part 50 facilities have a general license.  But if20

they don't use it, they don't use it.21

In this case, for the Prairie Island22

facility, they are not using the general license under23

72.210.  That is not unusual.  There are other24

specifically-licensed facilities.  There were25
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facilities licensed on a site-specific license because1

they were not at a Part 50 facility.  Because of2

historical reasons and timing, there are plants that3

have site-specific licenses because they received them4

at a time when they were generally licensed or casks5

that were suitable for a general license.6

But, in this case, we have a site-specific7

license.  We received it initially in 1994, I believe.8

That license now needs to be renewed.  At the time it9

was granted, there was an analysis of the10

environmental impacts and the safety impacts,11

obviously.  Those are separate from the impacts of the12

plant, and they were looked at separately from the13

impacts of the plant.  And our application in this14

case looks at those impacts separately from the15

impacts of the plant.16

JUDGE ARNOLD:  Okay.  That's my questions17

on general and specific.  Just two other questions,18

again, for staff.  And I am looking for groundrules19

here.20

In ISFSI license renewals, is it21

permissible to challenge the current licensing basis22

of the ISFSI?23

MR. HAIR:  Yes, Your Honor.  To answer24

your question -- was your question is it appropriate25
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to challenge?1

JUDGE ARNOLD:  Well, for instance, for2

operating license, it is well-defined what can be3

challenged and what can't.  The current licensing4

basis cannot be challenged for an operating license5

renewal.6

It is not stated anywhere we are7

relicensing ISFSI.  But should that be a guiding8

principle of the adjudication on ISFSI relicensing?9

MR. HAIR:  Yes, I would agree with that10

statement that 10 CFR Section 72.42 lays out what is11

considered in the license renewal.  And the staff's12

guidance does show that it is intended to be an13

extension of that license.  The staff does not intend14

to make changes to the current licensing basis.  That15

said, we are not without authority to look at safety16

issues as they arise within the current licensing17

basis or into the renewal terms.18

Does that answer your question?19

JUDGE ARNOLD:  Almost.  Basically, for an20

operating license, if we were to admit a contention21

that was a challenge to the current licensing basis,22

for instance, the safety culture contention in the23

license renewal, that went on appeal to the24

Commission, and the Commission swatted down the Board,25
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shortly before a hearing would have been held.1

I am just wondering if in ISFSI2

relicensing if a challenge to the current licensing3

basis were accepted as a contention, would that be4

something that the Commission would have anything to5

say about?  You know, would they object to that?6

MR. HAIR:  Well, I will note that our7

regulations are clearly different between operating8

license renewal and the ISFSI license renewal.  And I9

can appreciate, as I am sure you do, that the10

differences from a regulatory standpoint sort of shine11

through when you look at a proceeding such as this.12

All I can really say to clarify is, how we13

would address a change to the current licensing basis14

would be through a license amendment, not through the15

license renewal proceeding.  The regulation does not16

have a strict rubric for that to occur, but that is17

how we have developed our guidance and, more or less,18

interpreted how to implement the requirements of19

Section 72.42, Your Honor.20

JUDGE ARNOLD:  Okay.  Thank you.21

Does the Indian Community have anything to22

say on this?23

MR. MAHOWALD:  Yes, Your Honor.  I think24

we are generally in agreement with respect to what was25
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just said and what happened previously in the reactor1

licensing proceeding involving the safety culture2

contention.3

But what we look at also, in terms of the4

current licensing basis and, in particular, if now is5

the time to get into a specific example, I will go6

there.  And if that works out, fine.7

But we have a concern, for example, about8

the pressure-monitoring system.  That is included in9

the current licensing basis, but the pressure-10

monitoring system has both active and passive11

components.  And so, we think that that ought to be12

included within the Aging Management Program or13

considered as part of the Aging Management Program14

because we do believe that that implicates safety15

issues.  And so, the pressure-monitoring system is a16

safety issue.17

We also have specific concerns about the18

high-burnup fuel that is going to be loaded in casks19

going forward and how that high-burnup fuel may impact20

the pressure-monitoring system.  And again, we believe21

that that touches on both current licensing basis22

issues as well as aging management concerns.23

JUDGE ARNOLD:  And if the licensee has any24

comments on this?  You don't have to get into details25
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of specific contentions.  I am really looking for,1

philosophically, can the licensing basis be2

challenged?3

MR. SILBERG:  Yes, our view4

philosophically is that it can't, that there are many5

other more appropriate procedures to address current6

licensing basis.  We do recognize that the regulations7

differ between Part 50 licenses and Part 72 licenses.8

I wouldn't claim to predict what the Commission would9

do if faced with a question of deciding that, and I10

don't suggest that we get into that kind of11

prognostication here.  And I don't suggest that we get12

into that kind of prognostication here.13

But the guidance that the staff has given14

clearly expresses the staff's position that current15

licensing basis is not at issue in these cases.  That16

guidance, of course, is not a regulatory basis, but is17

the staff's position.  But we think that logic would18

lead you to conclude that this is not the proper19

forum.  This forum ought to look at the material20

issues surrounding continued operation of the21

presently-licensed facility and not looking as to22

whether changes in that are necessary.23

If those changes are needed from a safety24

standpoint, they are needed wholly apart from the25
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license renewal period.  They are needed today.  And1

therefore, they should be looked at as an issue that2

is appropriate for changing today rather than for some3

future period of time.4

JUDGE TRIKOUROS:  So, in that regard,5

though, Mr. Halloran indicated that a license6

amendment would be issued if there were a problem with7

the current licensing basis that needed to be8

corrected.  Does that licensing amendment have to be9

fully approved/issued before the license renewal of10

the ISFSI would be granted?11

MR. SILBERG:  No, I don't believe so, for12

the reasons that I just explained.  If a change is13

needed, it is needed for the current license and not14

just for the renewal period.  So, you have to decouple15

those two proceedings.16

The current licensing basis, if it needs17

to be changed, needs to be changed on its own18

timeframe, which may well be significantly sooner than19

the change in the context of renewal.  As you know, in20

this case we can't renew the license because of the21

waste confidence issue.  If there is, indeed, a need22

to change the current licensing basis, we shouldn't23

have to wait for waste confidence to be resolved.  We24

ought to do that right now.25
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JUDGE TRIKOUROS:  Okay.  Well, there are1

some convoluted aspects to this.  So, we will wait2

until we get there, but I think certainly the3

pressure-monitoring system, we will want more4

discussion along these lines specifically to that5

later.6

JUDGE GIBSON:  Yes, I think we are7

starting to get into some areas that involve the8

individual contentions, but I want to be sure that we9

get your 30,000-feet questions, Judge Arnold.10

JUDGE ARNOLD:  I have one more question.11

Staff, is there any requirement the safety evaluation12

done for the ISFSI consider times beyond the duration13

of the license?14

MR. HAIR:  No, Your Honor.  The initial15

license was for the 20-year period, and from a safety16

evaluation standpoint, that is all the staff was17

considering at that time.  And then, for the license18

renewal period, that timeframe has since changed to a19

maximum of 40 years, which is what the application is20

asking for.  So, to answer your question, it is simply21

for that time period.22

JUDGE ARNOLD:  Okay, and the basis of that23

would probably be something like it is guaranteed by24

the rules that the end of license there is going to be25



38

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

some other licensing action, either a decommissioning1

or another extension?2

MR. HAIR:  That is exactly correct.  If3

there is no renewal, there would need to be another4

action.  Part 72 does allow for several actions to be5

taken on behalf of the agency with respect to the fuel6

stored onsite.7

JUDGE ARNOLD:  Okay.  Do either of the8

parties have a general comment on this, rather than9

getting into the details of a contention?10

MR. MAHOWALD:  Yes, Your Honor, just a11

general comment.  In some of the meetings that we have12

attended out at the NRC, there seems to be an issue13

and a concern with respect to the 40-year time period,14

and NRC staff have been very clear, and I think the15

rule itself is very clear, that it is an up-to-40-year16

time period.  And so, especially in connection with a17

safety evaluation, if there are safety concerns, I18

think you are looking at a 40-year time period because19

in this case that is what the applicant is seeking.20

But I think the rule allows the staff to perform a21

safety evaluation that can consider times less than22

that for safety reasons.23

JUDGE ARNOLD:  Thank you.24

And Licensee?25
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MR. SILBERG:  Yes, the only point I would1

make, Your Honor, is to note that if safety problems2

arise at any time, whether it is today or 10 years3

from now or 20 years from now, the staff has an4

arsenal of weapons to rely on to make sure that the5

public health and safety is protected, regardless of6

what the time period is that they looked at in7

renewing the license.8

JUDGE ARNOLD:  Thank you.9

JUDGE GIBSON:  Thank you.10

I think what we would like to do now is11

turn to Contention 1.  Counsel for the Petitioner, the12

guts of your claim in Contention 1 seem to be that the13

Applicant's Environmental Report relies on the waste14

confidence rule and the temporary storage rule.  And15

now that those rules are no longer in place, the16

Environmental Report is flawed.  Is that the essence17

of your claim?18

MR. MAHOWALD:  That is the essence of our19

claim, Your Honor.20

JUDGE GIBSON:  Okay.  And then, your21

reply, you state that you have no objection to holding22

this contention in abeyance as the NRC staff has23

suggested be done.  Is that correct?24

MR. MAHOWALD:  That is also correct, Your25
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Honor, and following the rationale of the Calvert1

Cliffs decision.2

JUDGE GIBSON:  Counsel for the Applicant,3

it is my understanding from reading the pleadings that4

you do not agree to holding this contention in5

abeyance.  Is that correct?6

MR. SILBERG:  We believe that the7

appropriate step would be to dismiss the contention at8

this point under the rationale of the Oconee9

Commission decision and the Douglas Point Appeal Board10

decision.11

JUDGE GIBSON:  Okay.  All right.  I would12

like to sort of explore that a little bit with you.13

Going through the chronology of recent events that I14

think bear on your claim and the Petitioner's claim,15

and I think I would like to start with the June 8,16

2012 decision of the D.C. Circuit in New York v. NRC17

that vacated the waste confidence rule and the18

temporary storage rule.19

Two months after that, the Commission20

issued its Calvert Cliffs decision.  On page 4 of the21

slip opinion in Calvert Cliffs, the Commission advised22

that it is considering all available options for23

resolving the waste confidence issue, which could24

include generic or site-specific NRC actions or some25
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combination of both.1

Did I read that correctly, sir?2

MR. SILBERG:  Yes, sir.3

JUDGE GIBSON:  Okay.  And then, on page 64

of the Calvert Cliffs decision, the Commission further5

said that any waste confidence contentions should be6

held in abeyance pending further order of the7

Commission.  That is what they said, correct?8

MR. SILBERG:  Yes, sir.9

JUDGE GIBSON:  Okay.  Now we have a10

September 2012 directive from the Commission in the11

form of a Staff Requirements Memorandum to promulgate12

a new final waste confidence rule within 24 months.13

Correct.14

MR. SILBERG:  Yes, sir.15

JUDGE GIBSON:  Okay.  So, by September of16

2014, there will be a final waste confidence rule,17

assuming that all goes as has been mapped out?18

MR. SILBERG:  From your lips to God's19

ears.20

JUDGE GIBSON:  And we know that always21

happens.  But, setting that aside, I know if the22

Commission says it, it must be true.  That is23

certainly my view of things.24

Okay.  Now you refer to the 1999 Oconee25
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decision that you just mentioned to support your claim1

that contentions that are the subject of rulemaking or2

are "about to become" the subject of rulemaking should3

be held in abeyance.  Is that correct?4

MR. SILBERG:  That is correct.5

JUDGE GIBSON:  Okay.  And so, you are6

claiming that Contention 1 is not admissible because7

it impermissibly challenges this about-to-become rule8

that is going to be placed on September 14, is that9

correct?10

MR. SILBERG:  With one caveat.11

JUDGE GIBSON:  Okay.12

MR. SILBERG:  It says, "about to become13

the subject of a general rulemaking".14

JUDGE GIBSON:  Yes.15

MR. SILBERG:  It is now the subject of a16

general rulemaking.  I believe the SRM, the Staff17

Requirements Memo, made it the subject of a general18

rulemaking.19

And in a Federal Register notice published20

on October 25th at page 65137, the Commission21

published a Request for Comments on the Notice of22

Intent to Prepare an Environmental Statement, which is23

the underlying aspect of the rulemaking.  So, I think24

it is no longer about to become; I think it has25
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become.  With that caveat, I completely agree with1

you.2

JUDGE GIBSON:  Is that 77 Fed Reg 65137?3

Is that correct?4

MR. SILBERG:  Yes.5

JUDGE GIBSON:  Okay.  Has there been any6

litigation over this phrase "about to become"?7

MR. SILBERG:  Other than the Douglas Point8

decision, which I think was an "about-to-become"9

situation, and Oconee, which I think involved a Staff10

Requirements Memo, which had been published, but I11

don't believe there had been a Federal Register12

notice.  I can't tell you off the top of my head that13

there have been any further discussions on the "about14

to become".  Staff counsel might perhaps know; I don't15

off the top of my head.16

JUDGE GIBSON:  Staff, are you aware of17

any?18

MS. LEMONCELLI:  We are not, Your Honor.19

JUDGE GIBSON:  Petitioner, are you aware20

of any?21

MR. MAHOWALD:  No, Your Honor.22

MR. SILBERG:  The point that I would like23

to emphasize, though, is I don't think that the24

"about-to-become" language is relevant anymore because25
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I think we are now in the middle of a rulemaking1

proceeding, albeit the very early stages.2

JUDGE GIBSON:  Well, I want to explore3

that a little bit more, because I think it would be4

useful to try to find out exactly how far something5

has to be along the line before it becomes.  Okay?6

Until we get to that point, presumably, it is about to7

become, right?8

And so, let's start with The Federal9

Register Notice of a Final Rule, which this is not a10

final rule, right?11

MR. SILBERG:  Correct.12

JUDGE GIBSON:  Okay.  Now "about to13

become," presumably, would encompass that period of14

time between the date that the rule was promulgated15

and the effective date of the rule.16

MR. SILBERG:  No, I think it would be when17

the final rule is published, but before the effective18

date.  I think it would certainly fall within not the19

"about to become," but is the subject of general20

rulemaking.21

JUDGE GIBSON:  Well, I think I am agreeing22

with you.  I am just trying to say that is the only23

thing that would be left to be done, is for the rule24

to actually go into effect, because it might be25
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promulgated and then they would have an effective1

date.  And it would essentially have become as soon as2

it went into effect.3

But the only thing that would be in the4

interim would just be that they issued, they5

promulgated the rule, and then it becomes effective,6

and that is it.  Now I think we could probably all7

agree that that is probably definitely within the8

scope of "about to become".  That is all it would be.9

I want to move back another step where you10

have a Federal Register Notice of Proposed Rulemaking.11

That is going to encompass the period of public12

comment on the proposed rule until the final rule is13

issued.  Now, in your estimation, would that be within14

the scope of "about to become"?15

MR. SILBERG:  No.  As I said before, I16

think at that point it would be the subject of general17

rulemaking, not "about to become".  We would have18

already become "about to become" --19

JUDGE GIBSON:  Okay.20

MR. SILBERG:  -- long before that time.21

JUDGE GIBSON:  Okay.22

MR. SILBERG:  So, at that point, when a23

Notice of Proposed Rulemaking with a proposed rule is24

published, that is clearly the subject, that matter is25
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clearly the subject of general rulemaking.1

JUDGE GIBSON:  Okay.  Let's move back2

another step.  How about The Federal Register Notice3

of an Advanced Notice of Proposed Rulemaking?  I take4

it you would maintain that that would be sufficient to5

qualify as "about to become"?  Or would you say that6

has even become?7

MR. SILBERG:  I would say that has become.8

The term "subject of general rulemaking" does not mean9

there is a rule.  It means the rulemaking process is10

underway.  An ANPR, Advanced Notice of Proposed11

Rulemaking, is clearly part of that process.  And12

therefore, when an Advanced Notice of Proposed13

Rulemaking is published, I would say that matter is14

the subject of general rulemaking.15

JUDGE GIBSON:  Okay.  Let's move back16

another step to the Staff Requirements Memorandum from17

the Commission, wherein the Commission directs the18

staff to prepare a rule.  Is that "about to become"?19

MR. SILBERG:  No, I would believe that, as20

of the time that the notice that the SRM is issued to21

the staff, that is what I would consider the time when22

the subject matter of the rule becomes the subject of23

general rulemaking.  At that point, the Commission has24

directed the staff, the folks who will prepare the25
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rule, to get busy on it.  And at that time, I think1

there is a general rulemaking that is underway.2

JUDGE GIBSON:  Are there any limits?  I am3

thinking, let's say the Commission issues the Staff4

Requirements Memorandum, but instead of two years, it5

takes five years.  Is it still "about to become"?6

MR. SILBERG:  No, I think it is still the7

subject --8

JUDGE GIBSON:  Still, it has become?9

MR. SILBERG:  It has become.  We know that10

there are lots of cases that have gone on for a very11

long period of time before the Commission.  I would12

say, for instance, the private fuel storage licensing13

proceeding, which I was a counsel for, began in 1997.14

We received the license in 2006.  During that entire15

proceeding, during that entire timeframe, we were the16

subject of an going licensing proceeding.17

So, I think it would be wrong to say that18

in the adjudicatory context that we were only about to19

become part of an adjudicatory proceeding when the20

proceeding was underway.  I think in this case we are21

very similar to that.  We have a direction by the22

Commission to its staff that says thou shalt prepare23

a rulemaking.  Once that direction goes out, there may24

be some argument as well before the staff assigns25
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people to work on it; nothing has happened.  That has1

now happened.  The rulemaking process is underway.2

JUDGE GIBSON:  So, it, essentially,3

becomes when the Staff Requirement Memorandum is4

issued by the Commission, in your estimation?5

MR. SILBERG:  Yes, or immediately6

thereafter, when the staff actually starts to do7

something.  But I think for simplicity purposes, we8

can say the issuance of the SRM to the staff begins9

the general rulemaking process.10

I think if you look back a step to the11

date of the Calvert Cliffs decision, August 7 I think12

it was of this year, the Commission was very clear13

that they hadn't decided what to do.  On page 4, they14

say, "The public will be afforded an opportunity to15

comment in advance on any generic waste confidence16

document that the staff issues on remand, be it a17

fresh rule, a policy statement, an EA" --18

Environmental Assessment -- "or an EIS" --19

Environmental Impact Statement.20

At that point, as of August 7, the date of21

the Calvert Cliff decision, they hadn't decided to go22

forward with the rulemaking.  So, clearly, at that23

point this matter would not be the subject of24

rulemaking.  And I don't think it would even be fair25
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to say at that point that it was about to become,1

because we didn't know what the Commission would do.2

The interesting point in the Calvert3

Cliffs decision is the Commission recognized that.4

They said, on page 5 -- and this is where they alluded5

to the possibility that there might be case-by-case6

resolution -- in the text it says, "To the extent that7

the NRC takes action with respect to waste confidence8

on a case-by-case basis, litigants can challenge such9

site-specific agency actions in our adjudicatory10

process."  In other words, no general rulemaking,11

site-specific rulemaking.12

The footnote that they add at that point,13

footnote 9, says, "But see Potomac Electric Power14

Company Douglas Point decision."  Quoting from that15

decision, as we do in our brief, "Licensing Board16

should not accept in individual license proceedings17

contentions which are (or are about to become) the18

subject of general rulemaking by the Commission."19

In my interpretation, the Commission was20

anticipating the fact that they might decide to go the21

route of general rulemaking.  They hadn't when they22

issued Calvert Cliffs.  But, once they made that23

decision, the Potomac Edison Douglas Point rationale,24

which was adopted by the Commission itself in Oconee,25
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would start to apply at that point.1

Clearly, on August 7, they hadn't made2

that decision.  So, it was neither the subject of3

general rulemaking nor subject to the "about-to-4

become" caveat on Douglas Point.  But, once they made5

that decision, I think we moved over from the, well,6

there may be many options world to the we are now in7

general rulemaking world.8

JUDGE GIBSON:  Thank you.9

Staff, you all seem to think that it would10

be okay to hold this in abeyance rather than dismiss11

it.  Do you have a different view of this "become" or12

"about-to-become" language than counsel for the13

Applicant stated?14

MS. LEMONCELLI:  No, Your Honor, I think15

we share similar -- I am sorry, I am a bit --16

JUDGE GIBSON:  That is okay.  This Elmo is17

between our eyes.  So, I am fine.  You just stay right18

where you are.  I can move; you can't.  So, that is19

okay.20

MS. LEMONCELLI:  It is a challenge, my21

height, as well.22

JUDGE GIBSON:  You need to stay close to23

the microphone.  We are fine.24

MS. LEMONCELLI:  Thank you, Your Honor.25
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I think in large measure, in theory, we1

agree with the Applicant's notion, the what is meant2

by "about to become".  We recognize the promulgation3

of the SRM subsequent to the Commission decision.4

Your Honor, what I would point to, though,5

and why we maintain that this contention should be6

held in abeyance is, post-CLI-12-16, the Commission7

has not yet provided any additional direction with8

regard to waste-confidence-related contention.  They9

said very specifically, I think Your Honor mentioned10

on the last page of the contentions, "We direct that11

these contentions" -- and I would highlight this12

phrase -- "and any related contentions that might be13

filed in the near-term be held in abeyance pending our14

further order."15

As you are well aware, we have no16

additional Commission direction.  The staff does not17

believe that the Applicant has demonstrated why this18

contention is materially different from any other19

contentions, waste-confidence-related contentions,20

that have been filed in Calvert Cliffs at all.21

JUDGE GIBSON:  Okay.  Petitioner, do you22

have a view of this?23

MR. MAHOWALD:  We do, Your Honor.24

JUDGE GIBSON:  Please let us know what it25
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is.1

MR. MAHOWALD:  We agree and concur with2

Ms. Lemoncelli's analysis of the issue.  I do think3

Calvert Cliffs presents an unusual or a different4

situation than the Douglas Point decision, where it is5

specifically on remand from a decision of the D.C.6

Circuit Court of Appeals, which struck down the prior7

version of the waste confidence decision and temporary8

storage rule.9

So, to dismiss contentions based on a10

decision and rule that no longer exist seems heavy-11

handed and harsh, particularly as counsel for the NRC12

staff indicated, the Board in the Calvert Cliffs13

decision did -- or I'm sorry -- the Commission has14

given its direction they are to hold these contentions15

in abeyance pending further order of the Commission.16

JUDGE GIBSON:  Okay.  You know, it seems17

to me that in the case of a new facility, I could18

understand how this interpretation of "about to19

become" that we have got here from the Applicant makes20

some sense because it is kind of a no harm/no foul.21

Because, until the rule is issued, the contention will22

be held in abeyance, but the facility can't begin to23

operate anyway in that kind of a situation, and in24

some cases couldn't even be constructed until the25
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contention was resolved.1

But in this case we have an existing2

facility that is seeking a renewal of its license.  As3

we have here, the contention is held in abeyance, but4

the facility continues to operate under its old5

license until the new one is renewed.  Isn't that6

correct?7

MS. LEMONCELLI:  That is correct, Your8

Honor.9

JUDGE GIBSON:  Okay.  So, is that okay10

from a policy standpoint?  I will let you answer in11

just a minute, Mr. Silberg.12

Yes?13

MS. LEMONCELLI:  We believe so, Your14

Honor, because we believe that that is consistent with15

current Commission direction.16

JUDGE GIBSON:  Okay.  Could you say why17

that is okay from a policy standpoint, Mr. Silberg?18

MR. SILBERG:  The no harm/no foul analogy19

I think applies.  I think, as counsel for the20

Community said, it is a harsh remedy because, when the21

Commission acts, the Community will have the22

opportunity to file a contention.  It will be new23

facts and they can challenge them, subject to24

Commission rules, if they so desire.25
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As a practical matter, because it will be1

a rule, we hope, they will be bound by the rule,2

subject to the waiver provisions in Part 2, which they3

always have at their command.  But I don't think they4

will be in any worse situation if the contention is5

dismissed.  I think this proceeding will be in a6

better state because we won't have things7

unnecessarily cluttering the record which really don't8

have any bearing and we can't do anything with.9

At the time when the Commission issues a10

general rule, which is our assumption, then the11

Community can come back in and take whatever steps12

they think are appropriate.  They can't do anything13

else in the interim because we are in this timely14

renewal period where, as long as we filed our15

application early enough, the current license will16

continue in effect.  But once the Commission makes a17

decision on generic rulemaking, then they are back18

where they were as if the rule had never been stricken19

down, except you will have a new rule in place.20

So, I don't think there is any practical21

distinction.  I don't think it throws logic out the22

window to dismiss the contention.  I think keeping it23

around just clutters up the record, if you will.24

JUDGE GIBSON:  Muddies things up, huh?25
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Counsel for Petitioner, do you have1

anything to add on this?2

MR. MAHOWALD:  We respectfully disagree,3

but we just think it is more efficient to admit the4

contention and hold it in abeyance, as the Commission5

directed in the Calvin Cliffs decision.6

JUDGE GIBSON:  Counsel for Applicant, the7

Commission also carved out an exception from this8

command that, pending final rulemaking, a contention9

is to be held in abeyance, and that exception is that10

case-specific challenges are appropriate for11

consideration.  Is that correct?12

MR. SILBERG:  I think, as I understood the13

decision, what the Commission said is:  we, the14

Commission, could decide to do a case-specific15

approach, and I think the term was "exceptional16

circumstances," if I recall.17

I think what the Commission had in mind18

was there might be some facilities, probably those19

that needed to start construction or operation, as20

opposed to those that were continuing, that someone21

might want to proceed case-by-base because they could22

get it done quicker than the two years that the23

Commission was anticipating for a generic rulemaking.24

We have not seen any indication by the25
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Commission that they are proceeding down that track.1

To my knowledge, no one has asked for a site-specific2

analysis.3

The SRM really doesn't contemplate that at4

this point.  I believe that is correct.  And5

therefore, I think that is kind of a fork in the road6

that has not been taken, the site-specific approach7

the Commission left open at the time it wrote Calvert8

Cliffs because it was leaving things open.  It hadn't9

made a decision which way to proceed.  Now it has made10

that decision.11

Someone could still come in and ask the12

Commission for a site-specific approach, but, as I13

understand it, it really would take a Commission14

decision to allow that to happen.  I have lots of15

thoughts about whether that is good, bad, or16

indifferent, but I don't think that is relevant for17

our discussion here.18

JUDGE GIBSON:  Well, in your pleadings on19

page 14, you said that, "This contention is not a20

case-specific challenge because the staff has not21

identified in an information paper to the Commission22

compelling circumstances requiring a site-specific23

analysis."  That was my understanding of your24

reasoning for this.25
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MR. SILBERG:  Yes, and at that time I1

think that was what the Commission was stating in2

Calvert Cliffs.3

MS. HARSHAW:  No, it is not Calvert4

Cliffs.  It is in the Commission's SRM.5

MR. SILBERG:  Okay.  It said, "Should6

staff identify the need to conduct any site-specific7

analysis prior to the completion of the generic8

analysis, it should submit an information paper to the9

Commission prior to beginning the site-specific10

review.  The information paper should include a11

description of what issues, if any, are delaying12

achievement of the 24-month schedule, what issues13

require completion of a site-specific analysis in14

advance of the generic analysis, and whenever15

possible, remedies could address these issues."16

So, I think what the Commission was saying17

is we are going to go with the generic approach.  We18

haven't said that under no circumstances could we ever19

not decide a site-specific approach in unique cases,20

but here are the hoops you have to go through, Staff,21

if you want to suggest that.  But I don't think that22

changes anything having to do with our approach here.23

JUDGE GIBSON:  Okay.  Staff, do you agree24

that all waste issues are generic unless and until you25
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issue an information paper that identifies a site-1

specific aspect?2

MS. LEMONCELLI:  That, Your Honor, is3

consistent with Commission direction in the SRM, that4

licensing actions are presumed to move forward on a5

generic basis unless and until the staff -- they could6

potentially identify in rare circumstances that the7

Commission noted, they could potentially identify a8

need for site-specific analysis, and consistent with9

the Commission's directive, the staff would send an10

information paper to the Commission.11

But I would note, Your Honor, that I think12

what the Applicant may be blurring to some degree is,13

while I would note that we do have a licensing14

direction from the Commission, as evidenced by the15

SRM, we don't have a clear adjudicatory directive from16

the Commission post-CLI-12-16, the Calvert Cliffs17

decision.  In other words, in adjudicatory space18

regarding contentions related to the waste confidence19

rule, the final word from the Commission is related20

contentions be held in abeyance.21

The Commission did not contemplate22

contentions specifically in its SRM.  It contemplated23

the process for the licensing action itself, separate24

from the adjudicatory proceeding.25
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JUDGE GIBSON:  So, just to make sure I1

understand, does this contention implicate anything2

site-specific, this particular Contention 1?  Or is3

this really a generic issue?4

MS. LEMONCELLI:  I don't necessarily want5

to plead the contention --6

JUDGE GIBSON:  No, I am not asking you to7

plead their contention.  I am asking you how you view8

this contention.  Are you viewing this contention as9

something that is really addressed to the generic10

waste confidence issue or are you viewing this11

contention as being something that is site-specific?12

I am just trying to understand how you are viewing13

this.14

MS. LEMONCELLI:  Thank you for the15

clarification, Your Honor.16

In that context, we would view it as more17

of a generic matter.  And I would sort of underscore18

the notion that or maybe to inform the Board that to19

date the staff associated with the Prairie Island20

ISFSI license renewal, we have not sent up any kind of21

information paper to the Commission indicating that we22

will be looking at this licensing proceeding on a23

specific basis.  So, from the staff's perspective, we24

would say it will be handled by the generic rule and25
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EIS.1

JUDGE GIBSON:  Okay.2

MS. LEMONCELLI:  Thank you.3

JUDGE GIBSON:  Thank you.4

JUDGE TRIKOUROS:  Mike, we have a --5

JUDGE GIBSON:  Yes.  Counsel for6

Petitioner, yes?7

MR. MAHOWALD:  Just with respect to this8

and whether we have a unique case here or the9

exceptional or compelling circumstances to do a case-10

specific approach, we are obviously kind of here in a11

procedural flux, and we are trying to adjust to the12

changing terrain and orders and directives as they13

come out.14

But one of the issues that I want to just15

point out, we have raised a specific concern with16

respect to high-burnup fuel.  That certainly comes17

into play with respect to the findings that will be at18

issue for the revisions to the waste confidence19

decision and the temporary storage rule.20

In terms of unique and compelling21

circumstances, as it stands right not, there is not a22

single cask on the Prairie Island ISFSI that contains23

high-burnup fuel.  However, it is my understanding24

that the first cask, and actually six casks are25
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scheduled to be loaded within this next year, all of1

which will have high-burnup fuel.2

So, if there is an issue with respect to3

whether we wait 24 months to see what the waste4

confidence decision and temporary storage rule are5

versus what is going to happen with the six casks that6

get loaded in 2013 with high-burnup fuel, I do think7

we have some unique and compelling circumstances.8

JUDGE GIBSON:  Is it your view that the9

license as it exists right now, not the one they are10

seeking to renew, but just as it exists right now,11

would authorize those six casks to accept high-burnup12

fuel?  Or are you saying it doesn't?  I just want to13

make sure I understand what you are saying.14

MR. MAHOWALD:  I will go out on a limb.15

I believe that the license probably would allow the16

loading of high-burnup fuel.  But the issue, I think,17

comes into place from our perspective with respect to18

the waste confidence decision.  In the form that it19

was amended, and again stricken, there was a specific20

finding that the waste could be stored onsite for 6021

years after decommissioning.  So, we are looking 8022

years out.23

And if the recent almost monthly meetings24

of the Commission and the industry and the public are25
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any indication, there is a considerable amount of1

uncertainty regarding what is going to happen with2

high-burnup fuel.  There are significant issues3

regarding cladding degradation.  It has been talked4

about at each of these public meetings over the last5

couple of months.6

And so, I do think we are kind of in a new7

situation here where some of the issues and some of8

the concerns that the Community is raising in its9

petition to intervene are right on the cutting-edge of10

the issues that the NRC is grappling with right now.11

JUDGE GIBSON:  Okay.  Yes?12

MR. SILBERG:  If I might add a couple of13

points?14

JUDGE GIBSON:  Sure.15

MR. SILBERG:  First, it is my16

understanding technical people have indicated that we17

are currently licensed to load the high-burnup fuel.18

It is a separate cask design, TN40HT.  Separate19

portions of our Safety Evaluation Report deal with20

that.21

But one point I would notice is when you22

look at both the contention in the Community's23

petition and in their reply, there is no mention24

whatsoever of high-burnup fuel.  I think we are25
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convoluting contention on high-burnup fuel with the1

contention on waste confidence.  I think those need to2

be kept separate.3

JUDGE GIBSON:  Okay.  Did you have4

something, Judge Trikouros?5

JUDGE TRIKOUROS:  I just had one6

clarification that I wanted for myself.  If Contention7

1 is held in abeyance, does the license renewal,8

license basically get held as well until after the9

resolution?10

MS. LEMONCELLI:  Your Honor, what the11

Commission has directed in its SRM is that, for12

purposes of licensing proceedings, the staff should13

proceed with its safety and environmental review.14

However, the Commission has noted that the staff15

should not make any final licensing determinations,16

essentially, issue the license, until the waste17

confidence decision and temporary storage rule have18

been completed.19

JUDGE TRIKOUROS:  And that is exactly the20

same whether the Contention 1 is admitted or held in21

abeyance?  Or, I mean, dismissed or held in abeyance?22

MS. LEMONCELLI:  That is correct, Your23

Honor.24

JUDGE TRIKOUROS:  All right.  Thank you.25
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MR. SILBERG:  I would note that there is1

some argument to be had; I don't think we need to2

address it.  The Calvert Cliffs decision lists many3

proceedings that this waste confidence decision would4

affect.  This case is not one of them.  That may be an5

issue of timing or not.6

When you look at a lot of the decisions,7

they talk about license renewal for plants and not8

necessarily license renewals for ISFSI.  I don't think9

we are arguing that now, but the record is not10

completely clear on that matter.11

JUDGE TRIKOUROS:  I also was curious about12

that.  It was really related to my question because I13

could see license renewal of a plant as generating14

additional fuel would fall under that umbrella.  But15

license renewal of an ISFSI, strictly speaking,16

doesn't generate any additional fuel.  So, that was17

really another aspect of my question.18

MR. SILBERG:  Yes, license renewal,19

though, would allow putting more casks if the license20

continues.  So, it is murky.  I don't think we need to21

face it at this point.22

JUDGE TRIKOUROS:  It is murky.  But if the23

contention were held in abeyance, it would not be24

murky.  The license would not be issued until the25
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resolution of the waste confidence.1

MR. SILBERG:  That is correct, and that is2

my understanding at least of the staff's position.3

JUDGE GIBSON:  Well, we will let the staff4

speak for themselves.  What is your understanding of5

the staff position, Staff?6

(Laughter.)7

MS. LEMONCELLI:  Thank you, Your Honor.8

That is correct.  The staff, pursuant to9

what we believe is clear Commission direction, the10

staff does not intend to issue the final license for11

the ISFSI renewal or other licensing actions until the12

staff has dealt with the waste confidence issue.13

JUDGE TRIKOUROS:  And that was14

specifically discussed?  I mean, that it is an ISFSI15

renewal, not a license renewal?16

MS. LEMONCELLI:  That is correct, Your17

Honor.  There is also a subsequent -- I hope I have it18

handy -- there is a subsequent SECY paper.  Your19

Honor, I will point out SECY-12-0132 from Catherine20

Haney, Director of NMSS, Office of Nuclear Material21

Safety and Safeguards, to the Commission, dated22

October 3rd, 2012, which discusses the implementation23

of Commission Memorandum and Order 12-16 regarding the24

waste confidence decision and rule.  In this, the25
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staff specifically discusses, among other licensing1

actions, the ISFSI license renewal proceeding and2

specifically Prairie Island.3

JUDGE TRIKOUROS:  Thank you.4

JUDGE GIBSON:  Okay.  I am trying to5

understand your position, Counsel.  It seems like what6

you are suggesting is that the Calvert Cliffs decision7

with respect to the waste confidence rule, and that8

these contentions be held in abeyance, has been9

superseded by the subsequent actions with the Staff10

Requirements Memorandum and other things.  Is that11

right?12

MR. SILBERG:  Yes, sir.13

JUDGE GIBSON:  So, essentially, all waste14

confidence contentions in all proceedings should now15

be dismissed if we were to adopt the logic of your16

position.  Is that correct?17

MR. SILBERG:  That would be what I think18

is the correct ruling.19

JUDGE GIBSON:  Okay.20

MR. MAHOWALD:  Your Honor?21

JUDGE GIBSON:  Yes, go ahead.  I'm sorry.22

MR. MAHOWALD:  That's okay.  Thank you.23

JUDGE GIBSON:  Thank you for speaking up.24

MR. MAHOWALD:  I don't want to --25
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JUDGE GIBSON:  No, no, no, no.  It is just1

fine.  Proceed.  Proceed.2

MR. MAHOWALD:  Thank you, Your Honor.3

I would note one of the questions that4

came up earlier was that the Calvert Cliffs decision5

was issued prior to our filing the petition to6

intervene.  So, clearly, the Board in the Calvert7

Cliffs decision wouldn't have had an opportunity to8

include our proceeding in that.9

But I also want to make special mention of10

three different cases.  There is still a timing issue.11

They are all after Calvert Cliffs but before the Staff12

Requirements Memorandum.  But I will take these in13

chronological order.14

There is in re: Tennessee Valley15

Authority, an August 9th decision of the Commission,16

again, using that same language that all pleadings17

addressing contentions concerning temporary storage18

and ultimate disposal of spent reactor fuel be held in19

abeyance pending further order.  So, the Commission20

has been very specific.21

There is another decision in NextEra22

Energy Seabrook LLC, August 15th, again, using that23

same language, holding it in abeyance pending further24

order of the Commission.25
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We also have Detroit Edison Company or in1

re:  Detroit Edison Company, August 29th, the2

Commission, again, using the same language.3

Per the directive in Calvert Cliffs, the4

Commission directed that this contention and all5

similar contentions be held in abeyance pending6

further order of the Commission.7

JUDGE GIBSON:  Thank you.  Fair enough.8

Thank you.9

Yes, sir?10

MR. SILBERG:  I would just note that all11

those three decisions preceded the issuance of the12

SRM.13

JUDGE GIBSON:  The Staff Requirements14

Memorandum.15

Now, just to complete this thought, I am16

not sure that it has any specific bearing in our17

proceeding because, apparently, there has been no18

determination that there are some site-specific19

impacts that need to be addressed.  But, if there20

were, I take it that could be a legitimate basis for21

a contention.  But, as long as it was only a generic22

waste confidence rule issue, your position is that the23

Staff Requirements Memorandum basically says we need24

to dismiss everything; we don't need to hold anything25
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in abeyance.  Is that a fair statement?1

MR. SILBERG:  In part.  I think if there2

were a site-specific issue, which I don't see in the3

petition or in the reply --4

JUDGE GIBSON:  Right, I realize you don't5

in this case.  So, I am just trying to understand6

where your position is and the basis for it.7

MR. SILBERG:  Yes.  I still don't think8

that you would be able to litigate that determination,9

a site-specific issue, in this case because you would10

have to treat that as a challenge to a rule.  In that11

case, you would be treating it as a challenge to a12

rule yet to be issued.13

JUDGE GIBSON:  Yes.14

MR. SILBERG:  So, you would get into a15

very, again, murky situation.  I don't think we need16

to go there right now.  But I don't think that we17

could litigate -- well, the Commission has18

specifically said in Calvert Cliffs that you can't19

litigate anything having to do with waste confidence,20

whether it is site-specific or generic.21

So, I think it is really not important for22

us to decide that question here because the Commission23

has taken all of those things off the table.  The only24

issue I think that this Board is faced with is whether25
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taking it off the table means holding it in abeyance1

or really taking it off the table and dismissing it,2

subject to --3

JUDGE GIBSON:  Being refiled as such time4

as there is a rule?5

MR. SILBERG:  Yes, sir.6

JUDGE GIBSON:  Staff, anything else to say7

on that?8

MS. LEMONCELLI:  I would just note, Your9

Honor, that we would point out, as part of the10

Commission's regulations regarding contention11

requirements, contention admissibility, 10 CFR12

2.309(f)(2), which specifically talks about NEPA's13

environmental-related contentions and indicates that14

it is appropriate.  We would argue it is prudent for15

the Petitioner to proffer environmental-related16

contentions on the Applicant's Environmental Report.17

The Board in the Prairie Island Reactor18

Renewal proceeding also indicated that, pursuant to19

2.309, that the Environmental Report acts as a20

surrogate or a placeholder for the staff's21

Environmental Assessment or Environmental Impact22

Statement.23

And so, for purposes of judicial economy24

and efficiency, the staff believes that it is25
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appropriate to hold in abeyance.1

JUDGE GIBSON:  Okay.  Fair enough.2

And also, Petitioner, anything else you3

want to add on this?4

MR. MAHOWALD:  Just one more comment.  In5

response to Judge -- and I hope I am pronouncing it --6

Trikouros, in response to your question or your7

statement earlier about the application of the waste8

confidence decision, obviously, it applies to our9

reactor licensing decision because it would preclude10

any contentions challenging what to do with the spent11

nuclear fuel that is generated.12

But we also do believe that it has clear13

application here.  The applicant has included its14

reliance on the waste confidence decision and15

temporary storage rule for stating in its application16

its belief that it will have all of the waste removed17

from Prairie Island by 2065.  So, that clearly has18

implications for the spent fuel storage installation's19

relicensure as well.20

JUDGE GIBSON:  Judge Arnold, do you have21

any questions about Contention 1 other than the ones22

that we have already covered?23

JUDGE ARNOLD:  Of course I have.24

(Laughter.)25
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JUDGE GIBSON:  Well, the reason I asked1

the question, I was thinking we might take a break for2

a few minutes and then let you get started on yours.3

JUDGE ARNOLD:  That would be fine.4

JUDGE GIBSON:  Okay.  Thank you.5

We will be in recess for 10 minutes, and6

we will come back in then.7

Thank you.8

(Whereupon, the foregoing matter went off9

the record at 10:39 a.m. and went back on the record10

at 10:53 a.m.)11

JUDGE GIBSON:  Okay.  Please be seated.12

I believe when we recessed Judge Arnold13

indicated that he might have some questions.14

JUDGE ARNOLD:  Okay.  This question is for15

the Indian Community.  On page 29 of the petition, you16

state, "NSPM's conclusion that the impacts of17

continuing and expanding the storage of spent nuclear18

fuel at the PI ISFSI would be small relies on the19

NRC's waste confidence decision and temporary storage20

rules."21

Now I get that about continuing the22

operation, but I didn't find anywhere in the23

application, in the Environmental Report, anything24

about expanding the storage.  Could you direct me to25
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where that is?1

MR. MAHOWALD:  We are basically making the2

argument following the rational and directive of the3

D.C. Circuit Court of Appeals that consideration needs4

to be made throughout these proceedings that a federal5

repository will not be constructed.  That is one6

aspect of it.7

The other aspect is just sort of simple8

math.  As it stands right now, there are 29 casks9

currently loaded and placed on the Prairie Island10

ISFSI.  By my math -- and somebody can, I am sure,11

correct me if I am wrong -- there is enough spent fuel12

in the spent fuel pool to fill another 29 or 30 casks.13

That gets us up to 58 or 59 casks of spent fuel.14

So, right now, the pad is set up to hold15

48.  We just think that it is prudent to -- you know,16

the ISFSI is going to be expanded, and that is one of17

the points we are trying to make, is that to simply18

have it artificially kept at 48 really defies common19

sense.20

JUDGE ARNOLD:  Okay. When you say the21

Northern States Power's conclusion that expanding the22

storage would have a small impact, it is actually you23

are inferring that they said expanding the storage?24

MR. MAHOWALD:  I am trying to think if we25
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are -- I may be mixing my proceedings as well.  NSP1

has pursued a Certificate of Need through the2

Minnesota State Public Utilities Commission.  As part3

of that, that was necessary to include an expansion of4

the ISFSI.  So, if I have mixed proceedings, I5

apologize.6

JUDGE ARNOLD:  Now, also, on page 32 of7

your petition, you state, "The Environmental Report's8

discussion" -- or "Discussion of this issue improperly9

relies on a draft proposed revised rule that was10

recently struck down."11

I went through the Environmental Report12

looking for references to the rule, and about all I13

found was that it was contained in a background14

section.  That certainly was not part of any of their15

train of logic to conclude that the impacts were16

small.  So, could you lead me to where specifically17

they rely on a draft proposed revised rule that was18

recently struck down?19

MR. MAHOWALD:  On that point, I think the20

Applicant did correct.  It wasn't draft rule at that21

point in time, at the time they filed.22

JUDGE ARNOLD:  Right.23

MR. MAHOWALD:  So, that language was24

incorrect.25
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We did cite -- and I will track it down in1

our brief -- where they have cited to the waste2

confidence decision and the temporary storage rule,3

where they talk about the waste will start to be moved4

from Prairie Island with all the waste removed by5

2065.  And I will find that specific cite in their6

application where that is stated.7

JUDGE ARNOLD:  Okay.8

JUDGE GIBSON:  Just for the record, Judge9

Arnold referred to you saying something on page 32.10

I think he meant page 23.11

JUDGE ARNOLD:  That's correct.12

That, in fact, is the end of my questions13

on this.14

JUDGE GIBSON:  Okay.  Are you still trying15

to find the answer, Counsel?16

MR. MAHOWALD:  Yes.17

JUDGE GIBSON:  Okay.  That's fine.  That's18

fine.19

MR. SILBERG:  Your Honor, if I might make20

one observation?  I am not sure we have pages right,21

but some of the discussion I think may have referred22

to the Contention 2 discussion on cumulative impacts23

rather than the Contention 1 discussion.  They both24

involve waste confidence.  We think it is25
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inappropriate in either one.  But if we are still on1

Contention 1 --2

JUDGE GIBSON:  We are still on Contention3

1.4

MR. SILBERG:  Okay.5

JUDGE GIBSON:  We are still on Contention6

1.7

JUDGE ARNOLD:  Yes, in fact, it is on page8

23, the second paragraph of the contention starts out9

with "Northern States Power's conclusion that the10

impacts of continuing and expanding the storage...."11

MR. SILBERG:  There is a reference to the12

waste confidence rule at page E-1 on the bottom of the13

application.  That is the Environmental Report14

Supplement, where I think it is, in that case at15

least, more historical.  We are looking for the16

references as well.  We don't believe there is a17

reference to the removal by 2065 in the NRC record.18

I think that number may have been used in the State19

proceeding in terms of decommissioning analyses for20

funding of decommissioning rather than anything in21

this case.22

JUDGE ARNOLD:  I am ready to move on.23

JUDGE GIBSON:  I think counsel for24

Petitioners is still trying to find something to25
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address your question, Judge Arnold.1

MR. MAHOWALD:  That was the correct cite.2

It was a response for a request for additional3

information.4

JUDGE GIBSON:  Okay.5

MR. MAHOWALD:  I will find the 2065 cite6

as well.7

JUDGE GIBSON:  Okay.  Do you want us to8

hold off until you finish that or do you want us to go9

ahead and proceed, and you will find the 2065?  I just10

don't know if this is something you can find in a11

matter of seconds or if this is a more lengthy12

investigation.13

MR. MAHOWALD:  I thought it was going to14

be a matter of seconds, but that has not proven to be15

the case.16

JUDGE GIBSON:  Okay.17

MR. MAHOWALD:  So, if you want to18

continue, we will track it down.19

JUDGE GIBSON:  You're sure?  Okay.  I20

don't want to --21

JUDGE ARNOLD:  You can just let me know22

after lunch.23

MR. MAHOWALD:  Okay.24

JUDGE GIBSON:  Is that okay?  Everybody25
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okay with that?1

MR. MAHOWALD:  Yes.2

JUDGE GIBSON:  And then, if it raises3

another concern, we will let you all respond, if we4

need to at that point.  Okay?  Fair enough?5

MR. MAHOWALD:  Yes.6

JUDGE GIBSON:  Okay.  And I would like to7

proceed with Contention -- Judge Trikouros, did you8

have anything else about Contention 1?9

I would like to proceed with Contention 2.10

Counsel for the Petitioner's Contention 211

claims that Northern States Environmental Report12

failed to address a number of cumulative impacts of13

continued waste storage.  Is that correct?14

MR. MAHOWALD:  Yes.15

JUDGE GIBSON:  And these cumulative16

impacts are, first, that the Environmental Report17

improperly assumes only a 40-year license and 48 dry18

casks.  Is that correct?19

MR. MAHOWALD:  Yes, Your Honor.20

JUDGE GIBSON:  In your estimation, the21

scope of the Environmental Report should be expanded22

to address the possibility that there will be no23

geologic repository upon the conclusion of the license24

for the reactor and, hence, that the waste will need25
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to continue to be stored onsite after the license1

ends.  Is that the basis of your contention?2

MR. MAHOWALD:  Yes.3

JUDGE GIBSON:  Okay.4

MR. MAHOWALD:  I could add to that.5

JUDGE GIBSON:  Please, please.  Please do.6

I don't want to --7

MR. MAHOWALD:  That certainly is the basis8

of it.  We are, again, as we talked about earlier,9

trying to follow and apply the rationale of the D.C.10

Circuit Court of Appeals that was issued in the New11

York v. NRC case, that those environmental impacts12

need to be considered, considering the possibility13

that a repository is not opened.14

But, more specifically, we have cited to15

Section 6.2.3 of NUREG-1748, which directs the16

Applicant to discuss any past, present, or reasonably17

foreseeable future actions which could result in18

cumulative impacts when combined with the proposed19

action.20

We are probably going to be repeating21

ourselves here a little bit.  But, again, there22

already is spent fuel in the pool right now, enough to23

fill another 29 or 30 casks.  That pushes us up over24

the 48.25
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The Applicant, in a separate proceeding1

through the State of Minnesota Public Utilities2

Commission, has already obtained a Certificate of Need3

for up to 64 dry casks, which would take them to the4

period to the end of their current relicensure, 2034.5

And it is indicated then that there will also be a6

need for 34 additional casks for a total of 98 upon7

decommissioning.8

JUDGE GIBSON:  Okay.  Thank you for that9

clarification.10

Now, just to make sure where we all11

understand, Counsel for the Applicant, it is your12

position that this contention should be dismissed, for13

the same reason that you think Contention 1 should be14

dismissed.  Is that correct?15

MS. HARSHAW:  That is correct.  The waste16

confidence issues should be included with Mr.17

Silberg's initial argument on waste confidence.18

JUDGE GIBSON:  Okay.  And Counsel for the19

Staff, it is your position as well that Contention 220

should be held in abeyance, for the same reasons that21

Contention 1 should have been held in abeyance,22

correct?23

MS. LEMONCELLI:  That is correct, Your24

Honor, with one caveat.  We argue that the aspects of25
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this contention that deal with the waste confidence1

decision/temporary storage rule should be held in2

abeyance.  The caveat to that, Your Honor, would be3

that the staff does not oppose the remaining aspects4

of the contention.5

JUDGE GIBSON:  Okay.6

MS. LEMONCELLI:  Thank you.7

JUDGE GIBSON:  Now, Counsel for the8

Applicant, it is my understanding that you are9

asserting, in addition, that part of this contention10

is vague.  Is that correct?11

MS. HARSHAW:  That is correct.12

JUDGE GIBSON:  What more specificity would13

you require of the Petitioner than they have pled?14

MS. HARSHAW:  Part of what we were15

suggesting was vague was the part where they said that16

we needed to take into account the temporary storage17

rule that is about to be issued.  And we weren't clear18

what they meant by that.  So, that probably goes both19

to the waste confidence issues should be dismissed --20

JUDGE GIBSON:  Okay.21

MS. HARSHAW:  -- and how we would take22

into account the waste confidence rule itself was23

vague.  There are other parts of their contention that24

we could address, such as --25
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JUDGE GIBSON:  Sure, but I am just trying1

to figure out what about it was vague; that's all,2

because it wasn't apparent to me what was really3

vague.  I just wanted to make sure we understood what4

you were alleging.5

Counsel for Petitioner, I think this --6

hopefully, I have got this right -- I think this is7

what staff was referring to, that there are some other8

parts of this contention, and that the second9

cumulative impact you raise is that the construction10

of two additional pads for additional casks will11

require excavation and construction that will, or at12

least could, adversely affect archeological resources,13

that they will cause increased traffic, and that they14

will cause adverse health effects.  And that none of15

these are addressed in the Environmental Report.  Is16

that a fair statement?17

MR. MAHOWALD:  That is a fair statement,18

Your Honor.19

JUDGE GIBSON:  And, Counsel for the20

Applicant, it is your claim that this is a future21

matter that is beyond the permissible scope of the22

license renewal proceeding.  Is that correct, in this23

aspect?24

MS. HARSHAW:  That is correct.  I would25
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also like to add that those aspects are covered in the1

State proceeding that we reference in our ER and,2

also, we incorporate by reference the staff's3

Supplemental Environmental Impact Statement for the4

plant license renewal, which addresses some cumulative5

impacts associated with future ISFSI expansion.6

JUDGE GIBSON:  Okay.  Now you cite the7

Duke Energy McGuire case in support of your position.8

Is that right?9

MS. HARSHAW:  That is correct.10

JUDGE GIBSON:  Counsel for Petitioner, in11

your reply you assert that the Commissioners' McGuire12

decision which was the Duke Energy 2002 decision,13

rather than supporting its position, would actually14

support reaching an opposite conclusion.  Is that15

right?16

MR. MAHOWALD:  Yes, Your Honor.17

JUDGE GIBSON:  And you cite this language18

of the Commissioners' opinion: "Kleppe clearly19

establishes that an EIS need not delve into the20

possible effects of a hypothetical project, but need21

only focus on the impact of the particular proposal at22

issue and other pending or recently-approved proposals23

that might be connected to or act cumulatively with24

the proposal at issue."25
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Did I read that correctly?1

MR. MAHOWALD:  Yes, Your Honor.2

JUDGE GIBSON:  Counsel for the Applicant,3

does our decision regarding the admissibility of this4

contention turn on whether we are talking of a pending5

completed project or a hypothetical project?6

MS. HARSHAW:  The Duke case sets forth the7

test that, if there is a project, it sets forth a two-8

part test.  One is a ripeness test, and one is a nexus9

test.  For the ripeness test, there needs to be a10

proposal pending before the agency.  The Commission11

has held that "pending before the agency" means that12

they have an application before them.  In this case,13

we have not submitted an application.  We won't submit14

an application for many years.15

JUDGE GIBSON:  So, that makes it16

hypothetical?17

MS. HARSHAW:  It doesn't necessarily make18

it hypothetical, but it --19

JUDGE GIBSON:  It makes it not pending?20

MS. HARSHAW:  It makes it not pending.21

JUDGE GIBSON:  It just seems to me sort of22

the way this language is, it is sort of set up as23

"either/or".  It is either pending or it is24

hypothetical.  But you are saying, whatever we call25
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it, it is not pending.1

MS. HARSHAW:  That's correct.2

JUDGE GIBSON:  Okay.  Is the Petitioner3

just making this up, that you are going to excavate4

and construct two additional pads for additional5

casks?6

MS. HARSHAW:  Well, our hope would be that7

the DOE would take our additional fuel but, if not,8

that is one of the options, that we would have to9

expand our ISFSI.  The other option is interim storage10

somewhere else.  But we are looking at expanding our11

ISFSI was a prudent measure.12

JUDGE GIBSON:  And DOE would have to do13

this.  What would be the decision date for that,14

beyond which you would have to go ahead and proceed to15

excavate?16

MS. HARSHAW:  Around 2020, we would like17

to begin construction.  If we knew that there was18

interim storage in that vicinity, we might be able to19

hold off for a couple more years, but around 2020,20

that is our intention.21

JUDGE GIBSON:  I just want to make sure I22

understand.  You would need to have a decision from23

DOE by 2020 or the latest you could start construction24

is 2020 if DOE had not make a decision?25



86

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MS. HARSHAW:  Yes, if DOE had not made a1

decision, we would need to start constructing.2

JUDGE GIBSON:  By 2020?3

MS. HARSHAW:  That's correct.4

JUDGE GIBSON:  Okay.5

MR. MAHOWALD:  Your Honor, can I interject6

at that point?7

JUDGE GIBSON:  Yes.  Yes, that's fine.  Go8

ahead.9

MR. MAHOWALD:  I would say, just looking10

at the history associated with the Yucca Mountain11

facility, that I can't see how it would be reasonably12

foreseeable that DOE will make a decision and begin13

removing waste by 2020.  I don't think it is14

reasonably foreseeable that they are going to be15

expanding the ISFSI.16

MS. HARSHAW:  Your Honor, I would like to17

add that it is not just DOE that could take the fuel.18

There could be interim storage by somebody else, such19

as the PFS facility that already has a license.20

JUDGE GIBSON:  Okay.21

MS. HARSHAW:  Or DOE could have an interim22

storage facility somewhere else, too.  It is not just23

Yucca Mountain.24

JUDGE GIBSON:  Sure, sure.25
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JUDGE ARNOLD:  Would it not also be1

possible for you to look around and find a certified2

cask and just build another ISFSI under a general3

license?4

MS. HARSHAW:  Yes.5

JUDGE GIBSON:  If you did that, would you6

need to amend your license for the reactor in light of7

the fact that, presumably, this issue was not8

addressed in the EIS because it presumed that you were9

not going to be doing that?  I am just curious.10

MS. HARSHAW:  No, because the regulations11

give us a general license.  As long as we have a cask12

that already has a COC, we could have an ISFSI using13

the general license.14

JUDGE GIBSON:  Just curious, when you do15

an Environmental Impact Statement for a reactor, is16

the storage one of the issues that is addressed in the17

Environmental Report that you submit to the agency?18

Or do you not even address it?  You say, "Hey, we're19

going to store this stuff and we don't need to address20

environmental impacts because it is covered by a21

general license."?22

MS. HARSHAW:  It is covered by the general23

Environmental Impact Statement for storage, the24

temporary storage rule.25
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JUDGE GIBSON:  Unless there is some site-1

specific impact related to that, then that is the end2

of it?  Is that correct?3

MS. HARSHAW:  That is correct.4

JUDGE GIBSON:  Staff, do you agree with5

that?6

MS. LEMONCELLI:  That comports with our7

understanding as well, Your Honor.8

JUDGE GIBSON:  Okay.9

JUDGE ARNOLD:  I have a question for the10

licensee.  In evaluating the environmental effects of11

the ISFSI, you must have made some sort of assumption12

as to how many casks were being stored on it for13

calculations such as the radiation shine.  Do you14

happen to know what assumption was used within your15

Environmental Report?16

MS. HARSHAW:  Forty-eight.  Forty-eight17

casks.  That is what the license is for.  That is what18

we used.19

JUDGE ARNOLD:  Can Units 1 and 2 continue20

to operate until the end of their current operating21

license without exceeding 48 casks?22

MS. HARSHAW:  No, we would need 64.23

JUDGE ARNOLD:  Thank you.24

MS. HARSHAW:  Of course, there is no25
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assurance that we would operate until the end of our1

license.  We certainly intend to.2

JUDGE GIBSON:  Okay.  I want to refer to3

something we talked about earlier.  You went, the4

Applicant, you went to the State of Minnesota to5

obtain approval for a possible expansion, is that6

right?7

MS. HARSHAW:  We went for a Certificate of8

Need for additional dry storage.9

JUDGE GIBSON:  Okay.10

MS. HARSHAW:  For up to 64 casks.11

JUDGE GIBSON:  Assuming for the sake of12

argument that we don't get some DOE white knight that13

comes in here and takes all your waste for you, are14

you going to be applying to the NRC at some point15

during the renewal period for your, I guess for your16

reactor to increase the capacity of your ISFSI?17

MS. HARSHAW:  That would be our plan.18

Probably in the 2017 timeframe, we would submit an19

application for expansion of our ISFSI.  That would20

include an Environmental Report that looked at those21

impacts associated with that expansion.22

JUDGE GIBSON:  Okay.  And it is the same23

spent fuel from the same reactors that would be going24

into the same ISFSI area, correct?25
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MS. HARSHAW:  The same --1

JUDGE GIBSON:  That would be in this new2

area, if you were going to have to do it.3

MS. HARSHAW:  The same fuel that we4

currently use --5

JUDGE GIBSON:  Yes.6

MS. HARSHAW:  -- in the reactor?  Unless7

we changed fuel types over the years, we would use the8

fuel that the casks were licensed to.9

JUDGE GIBSON:  Staff, I am curious about10

NEPA and the sort of piecemeal and segmentation11

prohibition that it contains, and whether this is a12

sufficiently-reasonable likelihood that this is the13

kind of thing that would need to be addressed now14

rather than later.  Do you have a view about that?15

MS. LEMONCELLI:  We do, Your Honor.  I16

would like to add from the outset that -- and I think17

as indicated earlier, pursuant to our environmental18

review guidance in 1748, I will point the Board to19

Section 3.4.6.2 at page 3-11.  We note that, while not20

required, in terms of its Environmental Assessment,21

the staff may include a discussion of cumulative22

impacts and state whether there are significant23

impacts.24

So, by virtue of our guidance and our25
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regulations, the Applicant is not required to advance1

information; the staff is not required to consider2

cumulative impacts, but may do so when prudent on a3

case-by-case basis in order to ensure compliance with4

the National Environmental Policy Act.5

The staff recognizes, also, the Commission6

case law that was discussed earlier, the Duke case,7

regarding ripeness and nexus.  However, the staff has8

evaluated the Certificate of Need from this9

perspective, but the staff believes that at this point10

in time it is reasonably foreseeable and, thus, it is11

appropriate to consider within the confines of12

cumulative impacts the Certificate of Need and the13

potential expansion of ISFSI and the pad.14

JUDGE GIBSON:  Thank you.15

Counsel for Petitioner, one of the16

cumulative impacts that you have raised of concern is17

the possibility of disruptive areas that may have18

archeological or cultural significance for the tribe,19

is that correct?20

MR. MAHOWALD:  That is correct, Your21

Honor.22

JUDGE GIBSON:  I don't mean this in a23

pejorative way, but it seems to me that the tribe sort24

of says you guys are flying blind on the National25
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Historic Preservation Act, and that the last1

comprehensive survey was done in 1967 and mentioned2

some recent research that should inform your3

decisionmaking in this matter.4

Do you have a response to that?  I know5

you didn't get a chance because some of this came in6

their reply.7

MS. HARSHAW:  We do, Your Honor.  We have8

done extensive studies of the entire site since 1967.9

We have done a total site survey which is the 2009, or10

in some cases it is referenced as a 2010, Merjent11

Report, which looked at the entire site, identified12

those areas that were disturbed or undisturbed.13

We also did a study referred to as the14

Hildebrandt study that looked at, that relooked at all15

the studies done in the sixties and the eighties and16

put in one place the information showing where there17

are archeological resources.18

Then, based on the 2010 Merjent Report,19

that was a pedestrian survey that also used the20

literature survey, identified that although the ISFSI21

area is highly disturbed, they didn't know to what22

depth.  So then, we also commissioned the Westwood23

study to look at that area, and they did test pits24

around the parameter of the ISFSI to 6 feet to25
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determine whether or not that area was highly1

disturbed.  The conclusion of the Westwood study was2

that the area was highly disturbed.3

JUDGE GIBSON:  Now, if I understand the4

Petitioner's reply, they don't think the Westwood5

study was adequate, and they list a variety of6

reasons.  I don't want to get into the weeds here of7

the merits of this case.  I am just trying to focus on8

whether we have a genuine dispute that could make this9

contention admissible.10

It sounds to me like they are saying the11

cumulative impacts with respect to archeological and12

cultural issues are not adequate, and you are saying13

they are.  But that sure seems like a dispute to me.14

Why is that not a dispute that is legitimate for15

adjudication here?16

MS. HARSHAW:  Well, first they have17

supplied no expert opinion to say that the Westwood18

study or any of our studies are inadequate.  So, that19

is the first basis.20

And with regard to the Westwood study,21

most of the challenges are speculative and, in fact,22

are not true.  They speculate that we didn't have an23

archeologist onsite.  The archeologist was there while24

the test pits were being done.  They speculate that25
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the material was stored inadequately.  And so, they1

don't know what could happen to the material.  The2

archeologist was onsite at the time, evaluating the3

material right then.4

The bottom line is that they are5

speculating on these reports, and they have provided6

no expert opinion or documents that suggest that these7

studies were inaccurate.8

Furthermore, we developed a comprehensive9

cultural resource management plan, which the Community10

was involved with, which they approved, which the11

Bureau of Indian Affairs approved, which the State12

Historic Preservation Officer approved.13

So, they have been involved in all of14

these studies all along, and we have done all of them15

in accordance with what they have agreed to.16

JUDGE GIBSON:  Counsel for Petitioners,17

did you just get it wrong?  Or were they not flying18

blind?  Are they basically on top of this?19

MR. MAHOWALD:  We do think that we have20

quoted from their own reports.  So, we have provided21

quotes from the various reports.  Unfortunately, the22

reports are non-public at this point in time.  So, it23

is difficult to go much further than --24

JUDGE GIBSON:  That's okay.25
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MR. MAHOWALD:  -- the limited quotes that1

we have had.2

But I think, for purposes of establishing,3

as you were saying, Your Honor, the threshold basis4

for an admissible contention, we do believe that there5

are some issues and concerns where you had the Merjent6

Report say that, basically, anywhere on the PINGP site7

that there is the potential for archeological,8

culturally-significant areas.9

We do appreciate the fact that the10

Applicant has been working with us, that we did enter11

into the Cultural Resource Management Plan.  Those are12

all wonderful efforts, and we laud and applaud them13

for doing that.14

But our concern, as we have pointed out,15

and I think in an extensive factual detail, citing16

their own reports, is that we start out with a17

reliance on the studies that were done in 1967.  Those18

formed the basis for the environmental review for the19

ISFSI back in the early 1990s.  Those were clearly20

flawed.  I think everybody is in agreement on that.21

And so, I am not saying that there is22

probably not some happy medium or some effort that can23

be made to reconcile these, but we do think that the24

findings of the Merjent Report are in conflict in some25



96

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

respects with the later findings of the Westwood1

Report.  We have quoted that throughout our initial2

petition, and as well as in our response.3

JUDGE GIBSON:  So, you are not suggesting4

that there is any sort of bad faith or anything like5

that.  You are just saying that you don't know and you6

don't have sufficient documentation to dispel the7

concerns that you might have.  Is that a fair8

statement?9

MR. MAHOWALD:  Exactly, Your Honor.  And10

I guess one of the ways that we kind of describe that,11

when it comes to the archeological resources, is you12

have an entire site there or large portions of the13

site that were graded and prepped prior to14

construction.15

So, if you had a burial mound where 2 feet16

of the burial mound is scraped off through that17

initial site grading, the fact that that happened18

doesn't change the fact that there is still a burial19

mound underground.  It wouldn't be any different if20

you went through a cemetery and did a bulldozer that21

went across and took the headstones off.  There is22

still a cemetery there, a sacred ground.23

All we are trying to do is to make sure24

that in that area, even though there have been some25
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prior disturbances, the Merjent Report suggests that1

there are issues, there could be issues further down,2

and that we just are concerned that the Westwood3

Report doesn't do enough to disprove that aspect of4

it.  And we are simply asking them to be careful5

because we don't want further desecration of mounds6

that have already been, or other sacred sites or other7

archeological sites, that may have already suffered8

some damage through that initial site prep.9

JUDGE GIBSON:  Well, I appreciate the fact10

that, ultimately, this might get resolved.  We are11

just trying to figure out if we have a ball game or if12

there is nothing here; there is no "there" there.  I13

don't know.  We are just trying to figure that out.14

MR. MAHOWALD:  Again, I suspect that the15

parties here, at least between the tribe and the16

Applicant, may at this point in time respectfully17

agree to disagree.  We do think that there are18

inconsistencies, and we have tried to highlight them19

for the Board in our pleadings.  Between the various20

reports, we do think that more work can be done.21

But, more importantly, the other issue22

where all of this fits into place is, in assessing23

cumulative impacts, you also have to keep in mind past24

events.  So, we are looking at past, present, and25
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future.1

Although, again, we commend the Applicant2

for finally entering into and providing that Cultural3

Resource Management Plan, that, of course, didn't come4

until after our contention was admitted in the reactor5

license proceeding.  The fact remains burial mounds6

were desecrated; burial mounds were destroyed.7

Fortunately, we have I think in many good8

and positive ways turned the corner.  There was a9

repatriation of remains two years ago.  So, I am10

trying not to say that the Applicant has any bad faith11

or ulterior motives, but this is a very sensitive12

issue.  It is a sensitive issue because of what13

happened in the past.14

And the fact that you had burial mounds15

repatriated doesn't undo the harm and the damage that16

was done when you had Elden Johnson excavate and17

desecrate burial mounds that were in no place, no way,18

shape, or form involved in the area where the plant or19

the ISFSI was constructed.  So, the fact that efforts20

have been made to correct past wrongs, that is great,21

but it also has to be taken into account when you are22

looking at the cumulative impact analysis.23

JUDGE GIBSON:  Okay.  Okay.  Fair enough.24

Again, I don't want to get into the merits of this25
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dispute.  I just want to try to make sure we1

understand what your position is and whether there2

actually is some "there" there; that's all.3

MS. HARSHAW:  I would just like to add one4

final thing.  First, our Environmental Report5

discusses all of those past environmental studies and6

the current one.  So, the past has been addressed.7

Second, we are not constructing anything8

here.  So, we are not going to be disturbing anything9

else.10

Third, looking forward, we have11

cooperatively work with the Community in accordance12

with the Cultural Resource Management Plan to ensure13

that, when and if we do the ISFSI construction, that14

it will be done in accordance with what we have agreed15

to.  And they have not said what exactly they think16

that we need to do in this case.17

Anyplace that the ISFSI would be expanded18

to is within the current perimeter of the ISFSI.  It19

is disturbed.  They have critiqued the Westwood20

Report, saying that we studied an already-disturbed21

area, but anything that we would do in the future at22

their request for an ISFSI expansion would also be23

within that disturbed area because that is where the24

ISFSI would go.25
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JUDGE GIBSON:  Okay.  Counsel for1

Petitioner, the third cumulative impact you raise is2

that additional nuclear waste storage will affect3

whether the fuel assemblies and internal cask4

components can be transported from this site.  Is that5

correct?6

MR. MAHOWALD:  Correct, Your Honor.7

JUDGE GIBSON:  And the essence of your8

concern is that the Nuclear Regulatory Commission9

could very well conclude that it would be less of a10

risk to leave the casks in place than it would be to11

transport them, is that right?12

MR. MAHOWALD:  Right.13

JUDGE GIBSON:  Now do I understand that in14

your estimation this is a collateral attack on the15

about-to-become waste confidence rule?  Okay.16

NRC Staff, do you have a position on this17

aspect of this contention?18

MS. LEMONCELLI:  Your Honor, quite19

frankly, the staff environmental review is somewhat in20

its infancy.  We probably will not have a draft21

Environmental Assessment out until the summertime of22

2013.23

As I have indicated earlier, as a matter24

of course, this staff in its discretion has decided to25
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do a cumulative impacts analysis.  The precise scope1

of that analysis has yet to be determined.2

But, again, as I indicated earlier this3

morning, pursuant to 10 CFR 2.309(f)(2), the staff4

does believe that it is prudent for the Petitioner to5

raise these concerns at this time.6

JUDGE GIBSON:  Okay.  Let's delve into7

that a little bit.  Are you saying that this part of8

the contention would be appropriate to abate because9

it implicates the waste confidence rule?  Or are you10

saying that this is an issue that will need to be11

addressed in the Environmental Impact Statement,12

irrespective of the waste confidence rule, because of13

the, I presume, reasonable likelihood that, in fact,14

the casks will be left in place rather than be15

transported off, because the risks of transport would16

be so high?17

MS. LEMONCELLI:  Thank you, Your Honor.18

If you will allow me just a moment to confer with19

staff?20

JUDGE GIBSON:  Yes.21

MS. LEMONCELLI:  Thank you.22

(Pause.)23

JUDGE GIBSON:  Yes?24

MS. LEMONCELLI:  Thank you, Your Honor.25
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I think I have a clarification.1

JUDGE GIBSON:  Sure.2

MS. LEMONCELLI:  At this time, it is the3

staff's position that transportation, in all4

likelihood, will not be considered as a site-specific5

matter for purposes of Prairie Island, but would be6

considered on a generic basis for purposes of the7

waste confidence decision and the associated8

rulemaking.  So, we would request -- and I believe9

that we made this generic statement in our pleadings10

-- that those aspects related to the waste confidence11

decision and temporary storage rule be held in12

abeyance.  The short answer to your question, Your13

Honor, held in abeyance.14

JUDGE GIBSON:  Okay.  Thank you.15

Counsel for Petitioner, you are now, if I16

understand correctly, a cooperating agency with17

respect to the staff's Environmental Assessment,18

particularly with regard to land use and historical19

and archeological resources, is that correct?20

MR. MAHOWALD:  Yes, Your Honor.21

JUDGE GIBSON:  Does that status affect in22

any way any of the claims that you have raised on this23

or, frankly, any other contention?24

MR. MAHOWALD:  No, Your Honor.25
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JUDGE GIBSON:  Okay.1

MR. MAHOWALD:  You know, the Community is2

in a somewhat precarious and desperate situation,3

being next to a facility that it didn't ask for.  So,4

the Community merely seeks to avail itself of every5

opportunity it has to redress its concerns.6

JUDGE GIBSON:  Okay.  Fair enough.7

MR. MAHOWALD:  If I could also speak to8

the cumulative impacts analysis?9

JUDGE GIBSON:  Yes, yes.10

MR. MAHOWALD:  I would like to just make11

a couple of points, a couple of reference points.12

With respect to the nexus test that the13

Applicant relies upon -- and that is on page 17 of its14

response brief -- it talks about that there is a nexus15

only if the projects are so independent that it would16

be unwise or irrational to complete one without the17

other.18

Now we might be dancing on the head of a19

pin here, but I think, given the history of our20

nation's failed nuclear waste policy, that it would be21

completely unwise and irrational not to think about22

the fact that that waste is going to be stranded there23

indefinitely, and that they are going to need to24

expand the size of the ISFSI.  So, that would be our25
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response to the Applicant with respect to the nexus1

test.2

We also want to make reference to the Katy3

v. Morton decision, which we cited in our briefs.4

There, I think it is a different set of circumstances,5

but the analysis would remain the same.  There, it6

involved strip mining, and they were doing project-by-7

project-by-project, adding to the environmental8

impacts on a segmented way.  There, the Court said you9

have to look at it as a whole.  You can't parse it out10

and handle it piecemeal because it just simply11

minimizes the impacts.12

JUDGE GIBSON:  Okay.  With respect to your13

first point you just made, I take it, though, you are14

not in disagreement with counsel for the staff that15

this is an appropriate subject to be abated; the16

transportation-versus-leaving-in-place question, that17

that is really a waste confidence rule issue.  And18

while the Applicant says you have got to dismiss it19

for that reason, the staff says you ought to abate it20

for that reason.  I take it you are at least in21

agreement that that is sort of a waste confidence rule22

question that would be appropriately abated.  Is that23

a fair statement?24

MR. MAHOWALD:  That is a fair statement,25
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Your Honor.1

JUDGE GIBSON:  Okay.2

MR. MAHOWALD:  I think that that would be3

one way to address the concerns.4

We also do think transportation is5

certainly tied to retrievability and things like that.6

JUDGE GIBSON:  Yes.7

MR. MAHOWALD:  So, there certainly are8

some overlapping issues and concerns, but we agree9

with staff on that point.10

JUDGE GIBSON:  Okay.  Okay.  I believe the11

Applicant would like to say something now.  Yes?12

MS. HARSHAW:  I just wanted to add,13

certainly, leaving the fuel onsite indefinitely is a14

waste confidence issue, but any evaluations of15

transportation, the environmental effects of that are16

covered by a separate rule.  That is in table S-4,17

51.53.  So, if we are talking about evaluating18

transportation itself, the regulations --19

JUDGE GIBSON:  Sure.20

MS. HARSHAW:  -- just provide what you are21

supposed to do for transportation and what the effects22

are.23

JUDGE GIBSON:  But, I mean, there are24

basically two answers, right?  Either you transport it25
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or you don't, right?  And so, either one of those, we1

have to assume for purposes right now is a reasonable2

possibility.  And therefore, if you don't transport3

it, then leaving it in place would put it within the4

scope of the waste confidence rule, correct?5

MS. HARSHAW:  That is correct.6

JUDGE GIBSON:  Okay.  Okay.  Fair enough.7

I just wanted to be sure we are all on the same page8

of the same hymnal here.9

Okay.  I believe Judge Arnold has some10

additional questions on Contention 2.11

JUDGE ARNOLD:  Okay.  I am going to put in12

context with how I read this contention.  This13

contention statement is "Northern States Power's14

Environmental Report fails to address cumulative15

impacts of related projects on the PIIC, its members,16

and its lands."17

So, as I read through the contention, I am18

looking for it to specifically address cumulative19

aspects/impacts.  And it did so.  Starting on page 30,20

there are five specific examples.  I took this to be21

somewhat of five bases.22

The first one stated on page 30 is that23

"The cumulative effect of extending the licensing24

combined with the federal government's problems25
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establishing a permanent repository are not1

addressed."  That is certainly a waste confidence2

portion of the contention issue.3

On the next page, 31, you say, "Second,4

and similarly, the ER fails to assess the effects of5

the application in light of the NRC's future actions6

on the waste confidence decision and revised temporary7

storage rule."  So, once again, I see a specific basis8

that is dependent on waste confidence and is a9

challenge that at best should be held in abeyance.10

On page 32 -- and thank you for numbering11

these for me; it made it so much easier -- third, "The12

ER fails to assess the cumulative impacts of the13

foregoing in the context of the fact that the PINGP14

was just granted a license renewal for an additional15

20 years of operation."16

I see there a specific example of17

something that is not based upon waste confidence.  It18

is certainly within the scope of this licensing19

action.20

The next paragraph starts out with21

"fourth," gave me a clue that this was the fourth one.22

Let's see.  "NSPM submitted an application," blah,23

blah, blah, blah, blah.  Okay.  This paragraph has to24

do with the accumulative effect of extending the25
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license combined with the apparent intention to expand1

the spent fuel storage.  I look at that and I am2

thinking that doesn't seem to differ tremendously from3

the cumulative effect of expanding the spent fuel4

storage because the major impact of extending the5

operating license was to have more spent fuel to be6

stored, which would then result in the expansion of7

the ISFSI.8

And lastly, on page 35, let's see, "The ER9

makes no assessment of the long-term viability of cask10

storage that may well be permitted for very long-term11

onsite storage."  Okay.  Basically, I am seeing12

specific examples of one long-term, beyond the13

extension of the license, what is eventually going to14

happen to the fuel, and the other challenge is the15

cumulative effects of the fact that you are going to16

have to expand it due to the fact that your operating17

license has been extended.18

Is my characterization reasonable?19

MR. MAHOWALD:  Yes, Your Honor, and I20

think with respect to the last issue that you raised,21

that also kind of dovetails over to our concerns about22

the high-burnup fuel as well, because of the unknowns23

and uncertainties that may exist there, and as we24

covered in the Contentions 5, 6, and 7 that relate to25



109

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

potential releases from the dry casks.  So, kind of1

overlapping with those.  So, I just kind of want to2

tie those together.3

JUDGE ARNOLD:  Okay.  So, two major4

topics.  One is long-term; one is expansion of the5

ISFSI.6

Now I noticed in the final Environmental7

Impact Statement for extension of the operating8

license, there was a discussion of the cumulative9

impacts of extending the operating license in10

conjunction with extending the license of the ISFSI,11

in conjunction with expanding the capacity of the12

ISFSI.13

Is it that you are looking for something14

different?  Or is it that the evaluation is just in15

the wrong document?16

MR. MAHOWALD:  It might br a little bit of17

both.  At the time that that was issued, we still had18

a waste confidence decision and temporary storage19

rule.  So, we are kind of reacting to changes in20

circumstances due to the D.C. Circuit's decision21

striking down the waste confidence decision and22

temporary storage rule.23

Maybe I misunderstood your point, Your24

Honor.25
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MS. HARSHAW:  I would suggest, if that is1

the only difference, then this entire contention is a2

waste confidence contention.  But I would also point3

out that the ER does, in fact, incorporate by4

reference that final Environmental Impact Statement5

for the plant license renewal.6

JUDGE ARNOLD:  That is just going to make7

everybody think clear.8

(Laughter.)9

Okay.  I am going to have to think about10

this for a while.11

Nick, any questions?12

JUDGE TRIKOUROS:  I just have some13

clarifications.  The plant is licensed for 48 casks by14

the NRC?15

MS. HARSHAW:  That is correct.16

JUDGE TRIKOUROS:  The Minnesota PUC has17

licensed the plant to 29?  Is that the way that works?18

There is a disparity there?19

MS. HARSHAW:  Originally, we had a20

Certificate of Need for 29 for the prior most recent21

request.  And we requested a new Certificate of Need22

for 64, and that has been approved.23

JUDGE TRIKOUROS:  And 64 is the max you24

are allowed by the PUC?  Is that --25
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MS. HARSHAW:  That is correct, up to 64.1

JUDGE TRIKOUROS:  Now does that 64 entail2

all fuel at the end of the 20-year renewal being put3

into ISFSI?  When I say all fuel, I mean everything in4

the spent fuel pool, everything in the core.5

MS. HARSHAW:  No, there would still be6

fuel in the spent fuel pool.7

JUDGE TRIKOUROS:  And do you know how many8

casks you would actually need to store all the fuel in9

the ISFSI?10

MS. HARSHAW:  Ninety-eight.11

JUDGE TRIKOUROS:  Ninety-eight?12

MS. HARSHAW:  That is correct.13

JUDGE TRIKOUROS:  Okay.  And the spent14

fuel pool will be at its maximum accommodation at the15

end of the 20-year renewal, if you had 64 casks16

licensed?17

MS. HARSHAW:  All right.  So, the 64, we18

would transfer --19

JUDGE TRIKOUROS:  Another way to word it20

would be, if you maximize the utilization of the spent21

fuel pool, how many ISFSI tests would you require?22

MS. HARSHAW:  Sixty-four if we filled the23

spent fuel pool.24

JUDGE TRIKOUROS:  So, that would be spent25
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fuel pool collective capacity and you would still,1

then, require 64 ISFSI.  Okay.  All right.  Thank you.2

JUDGE ARNOLD:  Just one followup question3

of mine.  When you said that the final Environmental4

Impact Statement was incorporated into this license5

application, where was that done, in the ER or in6

the --7

MS. HARSHAW:  Yes, in the ER, and I could8

give you a reference to that.  In the ER, at pages E-39

to E-4.10

JUDGE ARNOLD:  Okay.  Thank you very much.11

JUDGE TRIKOUROS:  And if you applied for12

a license amendment to go from 48 to 64, there would13

be an Environmental Assessment that would have to be14

made at that time?15

MS. HARSHAW:  Yes, a new safety evaluation16

and an Environmental Assessment.17

JUDGE TRIKOUROS:  Right.  So, we are18

discussing whether or not this assessment of19

environmental impact would be made in conjunction with20

the ISFSI renewal, but, regardless, if it weren't, it21

would still have to be made when the license amendment22

request was filed?23

MS. HARSHAW:  That is correct.24

JUDGE TRIKOUROS:  All right.  And so, to25
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the staff, I would ask, what is the logic on the1

preference of when the Environmental Assessment is2

done?  Is there some requirement that says one should3

do it as early as possible if it is really4

foreseeable?5

MS. LEMONCELLI:  In this regard, Your6

Honor, I would say that the staff, pursuant again to7

the regulations, to guidance, to the National8

Environmental Policy Act regulations, and the guidance9

from CEQ, the Council on Environmental Quality, gives10

a pretty wide berth, some wide latitude to the staff11

in its discretion in terms of what to consider and12

what is reasonably foreseeable.13

Of course, it is also the staff needs to14

look at Commission case law, such as the Duke case.15

So, the staff takes all of these considerations into16

the totality of its analysis.  For these purposes, as17

I have indicated earlier, the staff does believe that18

the consideration of the expansion is reasonably19

foreseeable.20

As a general practice, the staff, of21

course, does everything in its power to maintain full22

compliance with NEPA.  We do take into consideration,23

as the Board has indicated earlier, issues regarding24

segmentation.  I believe that Judge Gibson brought up25
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that concern earlier.1

So, taking all those things into2

consideration, staff makes a determination.  And3

again, pursuant to 1748, the guidance, the staff is4

not required to do so, but believes that it is5

reasonable and prudent to do so now.6

JUDGE TRIKOUROS:  And now, does the staff7

take into account applications that are made for8

temporary spent fuel storage facilities that might be9

in the works right now, in fact?  Is that taken into10

account?  Have you taken that into account in your11

decision?12

MS. LEMONCELLI:  I am not sure I13

understand the question, Your Honor.  Future14

applications for Prairie Island?15

JUDGE TRIKOUROS:  No, no, just future16

applications for temporary spent fuel storage17

facilities around the United States.  I mean, I know18

there is nothing in the queue now, but I don't know if19

you have any insight into such.20

JUDGE GIBSON:  I believe previously21

counsel for the Applicant said, "Well, you know, we22

could go to PFS.  We could go to," you know, there23

could be another temporary one.  That is all I was --24

JUDGE TRIKOUROS:  Right.25
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JUDGE GIBSON:  I think that is what your1

question was.2

JUDGE TRIKOUROS:  Well, and I think there3

are others being contemplated around the country.4

MS. LEMONCELLI:  I appreciate the5

clarification from Judge Gibson to this question.  At6

this time, the staff is not contemplating including7

those types of analyses for purposes of Prairie Island8

and the renewal of the license for the storage9

facility.10

JUDGE TRIKOUROS:  Right.  And I know this11

is not foreseeable necessarily.  This going to 90 --12

I forget the number now, but --13

MS. LEMONCELLI:  Ninety-eight.14

JUDGE TRIKOUROS:  -- would include, then,15

all the fuel in the spent fuel pool being ISFSI, if16

you went to that larger number?17

MS. LEMONCELLI:  I believe, Your Honor --18

and again, with the preface, with the caveat that the19

staff is still performing its in-depth, detailed20

environmental analysis -- but I believe at this point21

in time the staff is only contemplating up to -- is it22

60 -- the Certificate of Need is for 68 casks.  And23

so, that is what we would be looking at.24

Thank you.25
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A correction, Your Honor, 64 casks.1

JUDGE TRIKOUROS:  Right.  But there is the2

less-foreseeable of 30-or-so more additional casks,3

but you are not looking at those?4

MS. LEMONCELLI:  I think we would say,5

Your Honor, that that is somewhat more speculative at6

this time.7

JUDGE TRIKOUROS:  All right.8

MS. HARSHAW:  Just to your earlier9

question about when it would be better to do the10

analysis of the expansion of the ISFSI, it is our11

position that would be better prepared at the time12

that we actually have designed the ISFSI and have an13

application.  We have no information at this point.14

We don't have the detailed information.  We haven't15

done the engineering.16

JUDGE TRIKOUROS:  Thank you.17

JUDGE GIBSON:  I have to tell you all,18

people can normally hear me when I talk without this19

(referring to microphone).  I have never had a problem20

with projection.21

It would seem to me that your point is22

well-taken with respect to the safety issues that23

might come up.  But with respect to the environmental24

issues, particularly the historical/archeological25
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stuff, it would seem to me that that could be1

addressed now.  Couldn't it?  I mean, recognizing that2

the actual specific engineering with respect to those3

casks might be subsequent.4

But it seems to me with the concern that5

the Petitioners are raising, I think that the real6

concern they have has to do with these historical and7

archeological resources, much more so than, frankly --8

you guys are going to, I am sure, do a great job9

engineering-wise.  I mean, you always -- otherwise,10

you couldn't get a license.  I mean, you know, these11

are really tough licenses to get.12

But the environmental aspects are13

different.  I am just trying to figure out, is there14

something about the -- because it does seem like15

segmentation, just to the uninitiated observer coming16

in at this, you know, dropping in at the 11th hour17

here.  That is the way it seems.18

Am I just missing something?19

MS. HARSHAW:  At bottom, there are20

concerns with the archeological resources.  Right now,21

where the current ISFSI pads, any expansion would be22

located, is within the perimeter of the current ISFSI.23

We have studied around the perimeter of that to give24

us more insight into what has happened there.  When we25
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built the ISFSI, we scraped all that material off1

there.  We didn't find any artifacts at that point.2

There used to be a cement plant there.  It was farmed.3

So, we are just not even sure what more would be4

expected to be done.  Dig up the whole site, the ISFSI5

there?  You know, that is not reasonable to do at this6

point.7

JUDGE GIBSON:  Yes.  Fair enough.  I am8

just trying to understand.  I mean, you are never9

going to have -- you are never going to be able to10

know what is there until you actually get into the11

ground and start digging it up.  I appreciate that.12

But, you know, there are obviously some13

questions that have been raised in these other14

studies.  It sounds like that is what is really15

understandably the concern I have here.16

So, I know you want to raise a question.17

Just a minute.18

But I just wanted to be sure I got a19

chance to ask that.20

Yes, sir?21

MR. MAHOWALD:  Thank you, Your Honor.22

First off, we are talking about23

reasonably-foreseeable impacts.  I find it hard to24

believe that it would be speculative that there would25
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be a need for 30 more casks when there is enough spent1

fuel in the pool currently to fill 29 or 30 casks.2

So, that is hardly speculative.  Again, reasonably3

foreseeable, we clearly think that is.4

The second issue, we do have concerns not5

just simply with the waste confidence period, the6

period of time after decommissioning.  We are7

certainly concerned about what is going to happen with8

the waste and what is going to happen with the casks,9

and the potentially impact during the 40-year period10

of license renewal, particularly when it comes to the11

high-burnup fuel and the uncertainties, the admitted12

uncertainties with respect to the effects that can13

have on the cladding and basket and internal cask14

components.15

Third, I will say that this is not16

anything that we have discussed in our pleadings, but17

I want to first say I think we have clearly met the18

threshold to have it admitted.  But another aspect19

that we are going to have to consider at some point20

when it comes to the issue of transportation versus21

stranding it onsite is at present it is my22

understanding that there is no approved, no licensed23

cask for transporting high-burnup fuel.24

And so, there are issues and concerns that25
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have been well-documented with respect to the1

degradation that can occur with high-burnup fuel.  One2

of the things that we are going to have to keep in3

mind and consider in the future is, how can you4

transport high-burnup fuel right now?  You have to put5

it in a damaged fuel can.6

And so, if that is going to be a7

potential, reasonably foreseeable option for dealing8

with high-burnup fuel, then you are probably even9

going to go beyond the 98 casks that are currently10

needed, assuming that you can put 40 fuel assemblies11

per cask.  Again, that is not anything that is in our12

pleadings right now.  We think we have met the13

threshold.  But that is certainly something that will14

need to be considered as we go forward.15

Fourth and finally, with respect to the16

archeological resources and potential impacts with17

respect to the ISFSI, there is a distinction between18

where the concrete pads are and where the concrete19

pads aren't, because they had to dig deeper to lay the20

foundation for the concrete pads than they would have21

had to just simply prepare and do a grade for the22

entire ISFSI site.23

So, to the extent that they are going to24

have to build and place additional concrete pads to25
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get up to the 98 casks.  There will be further1

excavation, deeper, more impactful than what has2

currently been done on the ISFSI site.  That is the3

only other point I wanted to make on that.4

JUDGE GIBSON:  Okay.  I know everybody5

wants to get the last word in, but everybody okay6

going with Contention 3?  All right.  Let's proceed.7

Counsel for Petitioner, I have a couple of8

questions for you on this one.  First of all, you cite9

Cherokee Nation v. Georgia, and I know that that case10

along with Worcester v. Georgia stands for the11

proposition that Indian tribes are sovereign nations,12

and that the federal government has a trust13

responsibility.14

I reviewed the pleadings, and it appears15

to me that neither the Applicant nor the NRC staff is16

disputing that general proposition.  It sounds to me17

like the only dispute seems to be whether this trust18

responsibility, which I think everyone concedes19

exists, should be applied as far as you would like it20

to see to constructing Yucca Mountain.21

Now neither of them agrees with you that22

it should be extended to constructing Yucca Mountain.23

But, irrespective of that, I hope you would agree with24

me that the Applicant does not have a trust25
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responsibility like the federal government does.1

Would you agree with that?2

MR. HALLORAN:  Yes, Your Honor, I think we3

make that point in our reply.4

JUDGE GIBSON:  So, whether the government5

does have this trust responsibility to build Yucca6

Mountain, isn't this contention necessarily premature7

because the government hasn't done anything yet?  They8

are just studying the application.9

Clearly, what we are looking at here is,10

what has the Applicant's application done.  At some11

point, we will have an Environmental Impact Statement12

or an Environmental Assessment about this.  At that13

point, the government will have done something.  And14

then, it would seem you could raise that contention.15

But it just seems to me at this point it16

is premature.  I am just wondering if I am missing17

something in that regard.18

MR. HALLORAN:  Let me try to help out.19

The point of the Community's trust obligation argument20

is that, at bottom, if you look at the most basic21

manner in which the federal government fulfills its22

trust obligation to tribes, it is through compliance23

with applicable statutes.24

I think staff and the Petitioner have both25
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acknowledged that the AEA and the EPA are applicable1

to the conduct of the NRC in these proceedings.  And2

so, these are statutes, at a minimum, these are the3

statutes with which the NRC would need to comply in4

order to fulfill its trust responsibility.5

The NEPA compliance in this case depends6

on the adequacy of the ER.  The Applicant, while not7

owing any trust responsibility to the Community, owes8

an obligation to the NRC to provide sufficient9

information by which the NRC can fulfill its statutory10

obligation under NEPA.11

We think that a number of the contentions12

that you have just gone through with cumulative13

impacts and our discussion of the waste confidence14

issue reveal that the ER as it stands presents a15

document that does not allow the NRC to comply with16

NEPA and fulfill its trust obligation.  There is no17

waste confidence decision.18

So, the fundamental bases, both with19

respect to volume of waste and the length of time that20

that waste will be stranded at Prairie Island are21

unknown.  We have had a long conversation about when22

rulemaking begins and whether the NRC has begun that23

process, and how long that will take.24

Be that as it may, there is no rule.  And25
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so, the fundamental bases for the assumptions in the1

Environmental Report are missing.  And we talked about2

that at length in Contention 1 and should that3

contention be held in abeyance.4

I think that the same factual analysis5

applies to the trust responsibility contention.  It is6

a distinct -- don't get me wrong -- the trust7

responsibility contention is a legally-distinct claim.8

It is a legally-distinct theory from simply suggesting9

that the ER is insufficient, because it gets to the10

NRC's ability to fulfill its statutory obligation to11

the tribe.12

The D.C. Circuit has made it clear that13

the waste confidence decision is necessary for14

licensing decisions, and there isn't anything in its15

place, pending rulemaking.  So, we are missing a16

fundamental piece that informs the Environmental17

Report.18

Our obligation, as staff has pointed out19

in other contentions, is to assert our contentions20

now.  Might it be true that the NRC concludes21

ultimately that the document complies with NEPA, there22

is an EA done, and it has fulfilled its obligation.23

That may happen down the road.  The contention,24

though, is necessary now, and the Environmental Report25
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that we are looking at now we feel does not have a1

sufficient basis for the NRC to meet its obligation2

because of the lack of any information that is3

available through the waste confidence decision.4

Does that help?  The point of this is not5

a direct challenge on the NRC for its inability to6

open Yucca Mountain and to transport materials.  The7

question is, can the NRC fulfill its NEPA obligation8

based on the Environmental Report that is before it?9

We suggest that it cannot.10

JUDGE GIBSON:  Okay.  Staff?11

MS. LEMONCELLI:  Your Honor, I am not12

quite sure at this point if we are disputing this.13

But just to reiterate, and to affirm staff's position14

that the NRC exercises its trust responsibility in the15

confines of the Atomic Energy Act and the National16

Environmental Policy Act, and is not required by law17

to afford Indian tribes or its members greater rights18

than they would otherwise have under those statutes.19

It seems to me that this contention,20

deemed as a federal trust contention, perhaps is21

morphing somewhat into the waste confidence22

decision/temporary storage rule contention.  For our23

purposes, and to be clear, the staff fully intends to24

comply with NEPA on two fronts for purposes of this25
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application.1

One, in the development of its2

Environmental Assessment, the site-specific3

environment assessment for Prairie Island, and the4

staff certainly intends to fully comply with NEPA for5

purposes of the development of the Environmental6

Impact Statement that will support the waste7

confidence decision and temporary storage rule.8

So, I think I am sort of failing to9

understand.  If the contention is that the NRC is not10

going to or cannot comply with NEPA, let me say quite11

clearly that the NRC fully intends to comply with NEPA12

on both fronts.13

JUDGE GIBSON:  And I am sure that you14

intend to fulfill your trust responsibility to Indian15

tribes.  I am sure there is no doubt about that.16

Okay.17

MS. LEMONCELLI:  Certainly not.18

Your Honor, if I may have just one more19

moment, if you will indulge me?20

JUDGE GIBSON:  Yes.21

MS. LEMONCELLI:  Thank you.22

Along those very lines, in an effort to23

fully comply with NEPA -- and this has been pointed24

out on a few different occasions throughout the course25
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of the morning -- the NRC has entered into a MOU with1

the Community in establishing a cooperating agency2

status with the PIIC, with the Community.3

The Community we recognize has various4

areas of expertise more specifically, and the NRC5

intends to afford the Community's comments a special6

weight because of their expertise on these four7

focused areas.  So, again, I would say that evidence8

is our compliance with NEPA.9

JUDGE GIBSON:  Okay.  Now I appreciate the10

concern that you are raising, the sort of whipsaw11

problem.  You know, you don't raise it now because you12

think it is clear that it doesn't have anything to do13

with the application.  The Applicant doesn't have a14

trust responsibility.  You could understand that.15

But, then, all of a sudden, you wait until16

they file an Environmental Impact Statement and they17

say, "Ah, you should have filed that when we filed our18

Environmental Report.  Too bad for you.  You're late."19

And I know you don't want to get whipsawed like that.20

But I think that it is difficult to see21

how the Applicant has an obligation to you under the22

trust responsibility.  I am not saying that they are23

not acting responsibly.  You know, it sounds like you24

guys are trying to work together.25
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But they don't have a trust responsibility1

like the federal government has.  And so, they don't2

address, since they have no duty, they can't violate3

anything.4

The waste confidence rule, obviously, the5

Commission says it is going to hold it in abeyance.6

But to build Yucca Mountain, you know, if there is an7

obligation, a trust responsibility to build Yucca8

Mountain, or whatever, WIPP, or whatever it is going9

to be, you are going to have to come up with an10

argument at some point that they have that.11

But, in this context, we are talking now12

about an interim fuel storage facility.  It is13

difficult to understand the connection between this14

facility and exercise of that trust responsibility,15

not that they don't have that trust responsibility to16

you, and that it might not apply in some way, but how17

do we really attach it to this specific facility?18

What is the nexus?  I am having difficulty19

understanding that.20

MR. HALLORAN:  Well, Your Honor, the nexus21

is with respect to the sufficiency of the22

Environmental Report submitted in support of the23

application.  Our contention is that an Environmental24

Report that is based on assumptions of a waste25
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confidence decision that no longer exists is1

inadequate.  And a document that is inadequate to2

comply with NEPA is an inadequate basis for the NRC to3

act in a manner that complies with the applicable4

statute.5

JUDGE GIBSON:  And to some extent, those6

are already addressed in the first two contentions,7

right?  The question is, though, what is it about8

contention -- I am having difficulty with the nexus on9

Contention 3 with respect to building Yucca Mountain.10

I am not trying to be argumentative.  I can't make11

this connection.  I am trying.  Can you help me make12

it?13

MR. HALLORAN:  Well, to be clear, I don't14

think that the Community's intention on the trust15

responsibility asserts in this proceeding that Yucca16

Mountain has to be built.  What we are talking about17

here is the reality of generating and storing nuclear18

fuel in a post-Yucca Mountain world.19

JUDGE GIBSON:  Uh-hum.20

MR. HALLORAN:  I mean, let's face it, that21

is why the waste confidence decision and temporary22

storage rule were rolled out.  Everybody had a "holy23

smokes" moment and had to figure out what are we going24

to do with all of this spent fuel that is now not25
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going anywhere.1

That rule doesn't exist.  The assumptions2

that it is based on don't exist.  So, we don't know3

how long the fuel will be stored at Prairie Island.4

We don't have any direction, any environmental5

consideration by the Commission through the decision.6

And we don't know, therefore, how much.7

We have talked about expansion of the pad,8

but we have only talked about 98 casks.  The waste9

could be at Prairie Island a lot longer.  And so, the10

question becomes, does the ER in a post-waste-11

confidence decision world have a sufficient basis for12

the NRC to act and act compliant with NEPA?  And it is13

that action compliant with applicable statute that14

implicates the trust responsibility.15

MR. SILBERG:  Your Honor, if I might16

maybe --17

JUDGE GIBSON:  Sure.18

MR. SILBERG:  -- try to lend some19

illumination to the discussion?20

It seems to me that what the Community is21

saying is we really have a problem with storing spent22

fuel at Prairie Island for a very long period of time,23

and that that implicates a responsibility that the24

federal government has to do as an Indian tribe.25
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The problem with that argument in this1

case is that that is a waste confidence issue.  To the2

extent that it is not dealt with in the Environmental3

Report or as a contention, that is because the4

Commission has told us not to do that because they are5

conducting a general rulemaking which will, hopefully,6

resolve that problem.7

So, it is, if you will, a hole in the8

Environmental Report, but it is a hole in the9

Environmental Report that the Commission has10

recognized has established a path forward to11

correcting, and has told everybody in the licensing12

process what you are supposed to do about in the13

licensing process.  You know, the two options are hold14

it in abeyance or dismiss the contention and not issue15

the license until we have resolved that issue.16

So, to the extent that the Community wants17

to now raise it in the context of a federal trust18

responsibility, it really can't do that in this case19

because it is the same thing as raising it as a waste20

confidence issue.  It is exactly the same issue.  If21

we can't raise it in Issue 1, we can't raise it in22

Issue 3.23

I am not arguing that there is a federal24

trust responsibility.  I think we have all agreed that25



132

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

it is not really an obligation that falls on the1

Applicant.  The staff has said we have provided them2

with the information that they want, except for waste3

confidence, which we can't provide.  We have given4

information on the qualities of fuel by reference to5

these other Environmental Reports.6

So, we are really left with, do we leave7

this contention in as a waste confidence contention at8

the same time the Commission is saying no waste9

confidence contentions?10

JUDGE GIBSON:  At the same time the11

Commission is saying what?12

MR. SILBERG:  No waste confidence13

contention.14

JUDGE GIBSON:  Oh, you can't have a waste15

confidence contention under the Staff Requirements16

Memorandum?  Is that what you are saying?17

MR. SILBERG:  Correct.18

JUDGE GIBSON:  Okay, okay.  Fair enough.19

Okay.  I just wanted to be sure.  Okay.20

Did you want to reply to that, Counsel?21

MR. HALLORAN:  Sure.  Thank you, Your22

Honor.23

I understand that a fundamental problem of24

the ER is the lack of the waste confidence decision.25
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I would flip the argument, obviously, from the1

Petitioner.  If that is an appropriate basis to hold2

Contention 1 in abeyance, it is an appropriate factual3

basis to hold Contention 3 in abeyance.  We can sort4

out what happens with the applicability, the waste5

confidence decision, and its informing of the6

environmental review, when it is issued.7

JUDGE GIBSON:  What could the Applicant do8

in its Environmental Report that would -- more than,9

you know, it has already done -- then to enable the10

staff to exercise its trust responsibility as an agent11

or instrumentality of the federal government?  I am12

just curious what they could put in there that would13

specifically address not the overall question of waste14

confidence, but to specifically address the trust15

responsibility issue, so that the staff could exercise16

its responsibility better.17

MR. HALLORAN:  I think a couple of things18

we are looking at in the waste confidence decision is19

timeframes that the NRC believes are realistic for20

temporary storage, safe temporary storage onsite.  I21

think that issue, the time issue directly informs the22

volume issue, what we are talking about having stored23

at Prairie Island.24

And so, I think that those two pieces need25
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to be addressed somehow, and it is the waste1

confidence decision that forms the basis for some of2

those assumptions in the environmental review process.3

JUDGE GIBSON:  Staff, I am just curious,4

have you ever received any kind of petition or request5

or anything from any other Native American group6

anywhere that you are aware of with respect to the7

waste confidence rule, and whether or not the need to8

issue it -- the failure to address it immediately is9

a violation of the trust responsibility?10

MS. LEMONCELLI:  I am not aware of any11

such contention, Your Honor.12

JUDGE GIBSON:  Yes.  Okay.  Fair enough.13

Okay.  Okay.  Good.14

Do you have any questions on Contention 3?15

JUDGE ARNOLD:  Not that would do anything16

other than confuse the issue.17

(Laughter.)18

JUDGE GIBSON:  Just Trikouros?19

Well, it is now 12:20.  I think it might20

be a good time to take a recess for lunch.  Do you all21

need an hour, an hour and 10 minutes?  What do you22

say?  You want to come back at 12:30?  I mean at 1:30.23

Do you want to come back at 1:15?  What do you all24

want to do?25
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MR. SILBERG:  We think an hour would1

probably be sufficient.2

MS. LEMONCELLI:  Likewise.  Thank you,3

Your Honor.4

MR. MAHOWALD:  Yes, that would work for5

us.6

JUDGE GIBSON:  Okay.  Then, we will come7

back at 1:20.  Is that okay with everybody?8

(Off-the-record comments.)9

MR. MAHOWALD:  And on the record, can I10

follow up with Judge Arnold's question with respect to11

the citation regarding 2065?12

JUDGE GIBSON:  Yes.  Why don't we do that13

real quick?  If you have got it now, let's do it real14

quick before we recess.15

MR. MAHOWALD:  That is at footnote 32 of16

our opening brief, our petition to intervene, on page17

11.  And that is making a citation to NSPM's response18

to request for supplemental information, dated19

February 29th, 2012, and it is NSPM's response to20

Question R-7 at page 9 and R-10 at page 10.21

Specifically, with respect to on page 9,22

it is talking about decommissioning costs there.  It23

says that, with the assumption that the Department of24

Energy begins accepting used fuel from nuclear25
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facilities in 2025, resulting in all fuel being1

removed from Prairie Island by 2065.  So, that is the2

citation and source of that.3

MR. SILBERG:  Yes, just to be clear, that4

is a citation in the State proceeding.  It is for the5

purpose of figuring out the size of the6

decommissioning fund and payments into the7

decommissioning fund.  And those are assumptions for8

that purpose only.9

JUDGE GIBSON:  Okay.  Thank you for that10

clarification on both counts.11

If there is nothing else, we will stand in12

recess until 1:20.13

(Whereupon, the foregoing matter went off14

the record for lunch at 12:22 p.m. and went back on15

the record at 1:23 p.m.)16

17

18

19

20

21

22

23

24

25
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A-F-T-E-R-N-O-O-N  S-E-S-S-I-O-N1

1:23 p.m.2

JUDGE GIBSON:  Back on the record.3

I would now like to turn to Contention No.4

4.  This contention concerns environmental justice,5

and the essence of your contention is that the Prairie6

Island Indian Community will sustain adverse7

socioeconomic and environmental impacts that are8

disproportionately greater than the population as a9

whole.  Is that correct?10

MR. HALLORAN:  That is correct, Your11

Honor.12

JUDGE GIBSON:  Counsel for the NRC staff,13

based on review of your pleadings, it appears that you14

seem to agree to some extent at least with the15

Petitioner not that they will necessarily sustain16

disproportionate impacts, but that the concerns that17

they raise do need to be addressed.  Is that a fair18

summary?19

MS. LEMONCELLI:  Absolutely correct, Your20

Honor, yes.21

JUDGE GIBSON:  Okay.  And then, you want22

to narrow the contention to exclude a few things from23

it.  Is that right?24

MS. LEMONCELLI:  That is correct, Your25
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Honor.1

JUDGE GIBSON:  One of the things that you2

suggest should be eliminated are the impacts that the3

tribe will sustain as a result of the reactors4

themselves rather than just the impacts related to the5

ISFSI.  Is that correct?6

MS. LEMONCELLI:  That is correct, Your7

Honor.  The staff maintains that it would be8

appropriate to look at the effects of the reactor and9

the spent fuel pool in a cumulative impacts analysis,10

but not in the EJ analysis.11

JUDGE GIBSON:  I'm sorry, could you just12

say that one more time?13

MS. LEMONCELLI:  Sure.  The staff14

maintains that, for purposes of environmental justice,15

we would just be looking at the scope of renewing the16

ISFSI license.  The staff is amenable to considering,17

for purposes of the cumulative impacts analysis, the18

effects of the reactor and of the spent fuel pool,19

just like we did in the reactor renewal proceeding and20

the associated EIS.21

JUDGE GIBSON:  Okay.  Now I understand22

what you are saying.  Okay.  Good.23

Counsel for the Applicant, at page 26 of24

your response, you criticize this portion of the25
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contention and suggest that the concerns that they1

have raised with the ISFSI license renewal are really2

concerns with the reactor license itself.  Is that3

right?4

MR. SILBERG:  In part.  What we have tried5

to do in our response is to look at the contention6

separately, apart from the issue of whether this is a7

burden that falls on the Applicant or on the staff.8

If one looks at the specifics that they have9

identified as environmental justice impacts, and you10

look at them specifically, some of them deal with the11

reactor; some of them deal with waste confidence; some12

of them deal with issues that just aren't supported by13

basis and specificity.14

So, I think there is a list of different15

reasons why each of -- I think there are 10 different16

categories we think are not supported, and I can go17

through each one of them.18

JUDGE GIBSON:  Let's start, if we could --19

I didn't mean to cut you off -- but if we are going to20

get into the specifics, let's start with the objection21

you make on page 28, where you claim that radioactive22

releases in thermal discharges from the reactor are23

not appropriate matters for consideration in renewal24

of the ISFSI license.25
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MR. SILBERG:  Right.  The impacts that we1

should be talking about, high and adverse, significant2

impacts, are those relating to the particular action3

before this Board, which is not a new ISFSI, but a4

renewal of an existing ISFSI license.5

Absent some showing that there are6

discharges, radiological discharges, from the ISFSI,7

I don't think that that is an appropriate issue in8

this proceeding, putting aside the skyshine, which9

there are skyshine impacts, but we figure the10

Community has acknowledged that they are not11

significant.12

With respect to thermal pollution, again,13

these are impacts that are related, if at all, to the14

plant, not to the ISFSI.  And therefore, for an15

environmental justice contention on ISFSI renewal,16

outside the scope.17

JUDGE GIBSON:  Fair enough.18

Counsel for Petitioners, let's start with19

the thermal discharges.  You are not asserting that20

there are thermal discharges from the ISFSI, are you?21

MR. HALLORAN:  No, Your Honor.22

JUDGE GIBSON:  Okay.  So, why would it be23

appropriate to include thermal discharges from the24

reactor in an ISFSI -- it is really hard for me to say25
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that word, I'm sorry; you know, it just doesn't work.1

Why are you asserting, if there is no thermal2

discharges from the ISFSI, I assume the only other3

possible source is the reactor.  So, why would it be4

appropriate to consider them in this proceeding?5

MR. HALLORAN:  Well, Your Honor, we think6

it is appropriate because, without the ISFSI license7

renewal, but for the ISFSI license renewal, there8

wouldn't be thermal discharges from the plant.  So,9

the continued operation of the PINGP depends on some10

sort of storage, and this license renewal permits the11

continued operation of that plant, unless someone has12

come up with a new storage location.  And so, we think13

that there is a sufficient link between those two14

items, that it is appropriate for the Board to15

consider the overall environmental impact on the16

Prairie Island Community.17

JUDGE GIBSON:  Okay.  Okay.  Let's go to18

radioactive releases.  Are you asserting that there19

are radioactive releases from the ISFSI, separate and20

apart from this skyshine thing?21

MR. HALLORAN:  The skyshine is one form of22

the radiological release --23

JUDGE GIBSON:  Right.24

MR. HALLORAN:  -- which I think we will25
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probably address --1

JUDGE GIBSON:  I think we will talk about2

that in a minute.  I just want to focus on the other3

radioactive releases.4

MR. HALLORAN:  I think the radiological5

release that we are speaking of, again, is a link to6

the continued operation of the PINGP and the potential7

for groundwater, surface water, and air pollution from8

radiation.9

JUDGE GIBSON:  Okay.  Again, just to be10

clear, the radioactive releases that you are alleging11

here are not releases from the ISFSI -- I said it12

right that time -- but from the reactor or pollution13

that has been released from the reactor.  Is that a14

fair statement?15

MR. HALLORAN:  That is fair, with one16

caveat.  I think with respect to the ISFSI, a release17

would be either through skyshine, through some form of18

accident, or through some sort of failure based on19

aging systems, which I am sure we will get to20

eventually.21

JUDGE GIBSON:  Yes.  Yes, I think we are22

going to be getting into that a little while.23

MR. HALLORAN:  So, that would cover it.24

JUDGE GIBSON:  Okay.  Thank you.25
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MR. SILBERG:  If I might just comment on1

that, Your Honor?2

JUDGE GIBSON:  Sure.  Sure.3

MR. SILBERG:  With respect -- and again,4

staying away from skyshine, which is a separate issue5

-- with respect to accidents or aging, it seems to us6

that the contention does not set forth an adequate7

description of that.  We are now hearing that take on8

the issue for the first time, and I think that is one9

of the problems we had with the petition, is a lot of10

it is very general and not supported, as would be11

required by 2.309.  And therefore, now is not the time12

to come up with new explanations for a contention.13

JUDGE GIBSON:  Okay.  We have already14

talked to some extent about the areas where there15

might be additional casks stored.  But that is raised16

in this contention as well.17

And, Petitioner, do I understand that you18

are claiming that we should consider the construction,19

the possible construction, of two additional pads for20

additional casks that will require excavation and21

construction that might adversely affect the22

historical and archeological resources?23

MR. HALLORAN:  Yes, Your Honor.  I think24

our discussion earlier today applies equally here.  I25
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think those pads are not only possible, they are1

certain.2

JUDGE GIBSON:  Okay.  And the guts of the3

environmental justice claim in that respect is that,4

unlike the population at large, there are unique5

Native-American-related resources at the site that6

could be adversely affected.  Is that a fair7

statement?8

MR. HALLORAN:  That is.9

JUDGE GIBSON:  Okay.10

MR. HALLORAN:  The Prairie Island Indian11

Community is inundated with, I would say, in excess of12

1500 burial sites, village sites.  It is impossible to13

be on Prairie Island without being near archeological14

resources.  What is unique is that those archeological15

resources are directly tied to the people of this16

Community, directly tied to this group of people who17

have been in that area for centuries.18

JUDGE GIBSON:  And their descendants are19

the members of the Prairie Island Indian Community20

currently.  Is that a fair statement?21

MR. HALLORAN:  That is correct, Your22

Honor.23

JUDGE GIBSON:  Okay.  I appreciate your24

position that this is not some sort of segmentation in25
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violation of the NEPA rules, but just purely for1

purposes of this analysis, what is the difference in2

your estimation between a cumulative impacts claim and3

an environmental justice claim, if any, for purposes4

of contention admissibility?5

MR. SILBERG:  I think you are talking6

about two different types of claims.  One is, by7

definition, cumulative means not limited to this time8

and this place.  And we would agree, when you think9

about cumulative impacts, you need to think about10

those that occurred before those currently and those11

thereafter.  Whether and how they fit together is a12

different issue, but environmental justice really is13

aimed at environmental justice issues arising from14

this particular licensing action.15

If we were to talk about the environmental16

justice aspects of future construction, well, we don't17

know where that is going to be.  We don't know what18

site might be excavated because we haven't physically19

located the pads.  We think they are within the area20

that has been already characterized.21

But I think, by definition, environmental22

justice is limited to the particular action that is23

before the Commission at this time; whereas,24

cumulative impacts, by definition, go a little bit25
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beyond that.1

I think it is not correct to say that2

additional pads are certain to be constructed.3

Nothing is really certain.  And even if it were4

certain, it is not in this proceeding.  There will be5

another proceeding.  At that time, that would be the6

appropriate stage to look at environmental justice7

associated with the construction of those casks.8

Otherwise, we really are commingling these9

two different constructs, and I don't think that is10

appropriate.  Environmental justice, I don't think we11

need to look back at what happened in siting the12

transmission lines or siting the power plant itself or13

building some new facility at the power plant.  It is14

really focusing, as I understand the concept, on this15

particular major federal action.  Environmental16

justice is a part of the NEPA responsibilities, and I17

think if you look at the Executive Order, you are18

looking at environmental justice issues associated19

with a particular agency action, not in the somewhat20

broader context of cumulative impact.21

JUDGE GIBSON:  When you say "executive22

Order" --23

MR. SILBERG:  The Executive Order that24

established environmental justice.25
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JUDGE GIBSON:  Oh, okay.  Okay.  I'm1

sorry.  I thought, then, you were talking about2

something else.3

MR. SILBERG:  No, no, no.4

JUDGE GIBSON:  Okay.  Staff, I am curious,5

do you agree with the Applicant with respect to that6

radioactive releases and thermal discharges both are7

outside the scope, that that is a reactor and not an8

ISFSI issue?9

MS. LEMONCELLI:  We would agree, Your10

Honor.11

JUDGE GIBSON:  But with respect to this,12

the environmental justice claim with respect to13

archeological and historical resources, the14

possibility that additional areas are going to have to15

be excavated and might disrupt those, do you all have16

a position on that?17

MS. LEMONCELLI:  As the Applicant stated,18

with which we agree, I think that that analysis would19

be more appropriate in the cumulative impacts20

discussion as opposed to environmental justice per se.21

JUDGE GIBSON:  For the reasons that he22

just laid out, I take it you don't --23

MS. LEMONCELLI:  That is right.  And, Your24

Honor, for what it is worth, I would, once again, like25



148

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

to highlight the fact that we have entered into the1

MOU with the PIIC, the Community, as a cooperating2

agency.  And we do recognize their special expertise3

with regard to environmental justice.  They will be in4

a unique position to provide information to the5

agency, which we will carefully analyze.6

JUDGE GIBSON:  Okay.  Good.  And I am, by7

the way, so glad that somebody moved that Elmo down,8

so I can have some eye contact with you.  It helps.9

MS. LEMONCELLI:  Thank you, Your Honor.10

MR. SILBERG:  Your Honor, could I just add11

one point to this comment?12

JUDGE GIBSON:  Yes.13

MR. SILBERG:  And I think this applies14

both to Contention 4 and Contention 2.  We appreciate15

the actions that the staff has taken to enter into the16

MOU with the Community.  We support that activity on17

the Community's part.18

However, the fact that the staff and the19

Community are cooperating in this enterprise does not20

make for an admissible contention.  The Commission21

standards for what is an acceptable contention does22

not depend on whether the staff has decided to work23

with one or more parties on an issue.  The contentions24

still have to stand on their own feet and meet the25
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tests that are laid out in Part 2.1

So, I think the staff's argument that2

because they are cooperating with the Community on3

this issue and on cumulative impacts, I don't think4

that in itself is enough to make the issue admissible5

as a contention.  You still have to look at the6

standards laid in the Commission's rules.  If they7

don't meet those standards, notwithstanding the fact8

that the Community will have a role in preparing the9

Environmental Assessment, that contention remains10

inadmissible.11

JUDGE GIBSON:  Okay.  I didn't think that12

is what she was suggesting.  I thought she said they13

weren't admissible on the environmental justice,14

right?  Yes, she was saying they weren't admissible.15

MR. SILBERG:  Well, parts of it, but --16

MS. LEMONCELLI:  Parts of the bases.  And17

just to clarify -- thank you, Your Honor -- the staff18

is not suggesting that the simple fact that we have19

entered into an MOU with the Community as a20

cooperating agency necessarily makes their contentions21

any more or less admissible.22

MR. SILBERG:  Thank you.23

JUDGE GIBSON:  Okay.  I am just curious.24

I can certainly understand that where we have these25
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radioactive releases, thermal discharges with the1

reactor, those are clearly finite and segregable.2

But, to the extent that the Petitioner is claiming3

that the reactor and ISFSI together contribute to the4

socioeconomic and environmental impacts on the tribe,5

and so can't be segregated, how do you address that?6

You say they can be segregated?7

MR. SILBERG:  Well, I think they can be.8

We know definitely what the radiological releases are9

from the plant.  We know definitely what the thermal10

releases are from the plant.11

JUDGE GIBSON:  Right.12

MR. SILBERG:  We know that none of those13

come from the ISFSI.  So, those impacts --14

JUDGE GIBSON:  Clearly, and I --15

MR. SILBERG:  On skyshine, we know that we16

can calculate, and we do calculate in our application,17

what skyshine doses are.  We think that that is not18

admissible as a basis for this contention.  And I can19

only call your attention to the petition at 47 and 48,20

where they say that the doses that its members will21

receive are only, quote, "slightly higher" than the22

doses of the general --23

JUDGE GIBSON:  Right.24

MR. SILBERG:  -- population, and will only25
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create a, quote, "small incremental risk".1

JUDGE GIBSON:  Right.2

MR. SILBERG:  Now environmental justice,3

by its terms, is for significant high and adverse4

risks.  The Community has acknowledged, and I think5

correctly, that the skyshine risks, while they may be6

somewhat greater, are not very much greater.  And7

therefore, it doesn't meet the test as an8

environmental justice issue.9

But I think that if you disaggregate the10

bases for the contention and look at each one of them,11

you can decide which ones should be in and which ones12

should be out.  I think we have agreed that, if you13

don't accept the argument that somehow you link the14

releases, the impacts from the plant, with the impacts15

and releases from the ISFSI, that there are certain16

that are clearly out, some that are not so clearly17

out.  But they may be, like skyshine, not admissible18

for other reasons.19

JUDGE GIBSON:  Okay.  Fair enough.20

Yes?21

MS. LEMONCELLI:  If I can add, Your Honor?22

JUDGE GIBSON:  Please.23

MS. LEMONCELLI:  I think because it gets24

somewhat convoluted, I think, when we are looking at25



152

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

the individual bases, but sort of from a global1

perspective, for purposes of contention admissibility2

and narrowing the scope of the contention, quite3

simply, I think what the staff would maintain is what4

we are looking at it for the purposes of NEPA and for5

the purposes of this Environmental Assessment is how,6

whether, the extent to which the Community it7

disproportionately impacted for purposes of the ISFSI8

and the ISFSI alone, not the reactor or the spent fuel9

pool.10

JUDGE GIBSON:  Yes.11

MS. LEMONCELLI:  In a nutshell.12

JUDGE GIBSON:  Sure.  And essentially, I13

think implicit in your statement is that there are no14

impacts, that there are no cumulative impacts --15

"cumulative," let's just forget I said that word --16

there are no impacts from the reactor or the ISFSI17

that can't be clearly delineated.  That seems to be18

implicit in what you are saying.19

MS. LEMONCELLI:  That is true, coupled20

with the consideration that we have taken a look at21

this for purposes of relicensing the reactor itself in22

the EIS.23

JUDGE GIBSON:  Oh, okay.  And when did you24

that, you looked, were there any impacts from the25
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ISFSI and the reactor together that are linked and1

need to be addressed, and you concluded there weren't2

any.3

So, that is, in your estimation, pretty4

good evidence that there is not any of those things5

that haven't already -- okay -- that are in some way6

linked together and can't be segregated.7

MS. LEMONCELLI:  That is correct, Your8

Honor.9

JUDGE GIBSON:  Okay.10

MS. LEMONCELLI:  With the understanding,11

of course, that the staff's analysis is fluid.  As I12

indicated earlier this morning, the environmental13

review is somewhat in its infancy and we will be14

working closely with members of the Community and15

other communities to gather information, federal,16

state, local agencies, as we continue our independent17

analysis.18

JUDGE GIBSON:  Okay.  Counsel for19

Applicant, it sounds to me like we have a difference20

of opinion between you and the Petitioner and between21

whether your consultation with the State Historic22

Preservation Officer, after doing that, you have23

concluded there are no adverse impacts.  And yet, the24

Petitioner says there would be.25



154

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Do we not have a dispute there?1

MR. SILBERG:  I think in the Community do2

disagree.  I think I wouldn't put this in the lap of3

the SHPO, the State Historic Preservation Officer.4

The work that we have done in consulting with him and5

in consulting with the Community I think gives us a6

lot of information.  We know where the areas of7

disagreement may be, where more information might be8

helpful.9

But we also know, when we look at the10

specific impacts that they have identified -- and I11

want to keep coming back to that because I think we12

have to look at the specifics of the contention to see13

whether it is admissible -- that with respect to those14

specifics, there just isn't enough there that makes15

any of them acceptable as a basis for a contention.16

You mentioned socioeconomic issues.  I17

don't think you can just say across the board that --18

you mentioned socioeconomic issues, and that is enough19

I mean, they talk about not enough jobs and20

infrastructure, but that is kind of all they say.  In21

fact, there have been a lot of infrastructure22

improvements.  But there is no specificity in their23

claim.  So, we really don't have anything to sink our24

teeth into.25
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On things like socioeconomic impacts,1

there is some discussion about kind of fear and2

concern about cancer risks.  That gets into the area3

of psychological impacts, if you will, which the4

Supreme Court in the Metropolitan Edison v. PANE case5

specifically said we are not within the scope of a6

NEPA analysis.7

I think you can go down each one of their8

arguments, each one of their asserted bases, and take9

a look at them.  That is what we tried to do in our10

brief, what I have tried to do here.11

When you look at them individually, there12

just isn't enough there to form the basis for an13

acceptable environmental justice contention, not to14

say that the staff shouldn't in its discretion15

undertake that analysis.  We have no problem with16

that.  But there is a difference between undertaking17

the analysis as part of the Environmental Assessment18

and admitting it as a litigable contention before the19

Licensing Board.20

JUDGE GIBSON:  Petitioner, essentially,21

the Applicant is saying that you have failed to22

provide the factual or expert support for your claim23

of environmental justice, that these historical areas24

are being adversely affected.  How do you respond?25
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MR. HALLORAN:  Your Honor, you are1

inquiring specifically with respect to impacts on2

cultural resources?3

JUDGE GIBSON:  Yes, yes.  You are saying4

that is part -- I am just focusing on the historical5

and archeological resources.  Okay?  And I understand6

your claim that you have a unique environmental7

justice claim because the people who live in the8

Prairie Island Indian Community are the descendants of9

these people who were buried onsite or have artifacts10

onsite, or whatever.  I appreciate that.11

The tribe may have some claim on that.  I12

understand that claim, and that that forms your13

environmental justice claim.14

My question doesn't have to do with what15

is the nature of your claim.  It is that the Applicant16

is saying that you have not provided sufficient17

factual and expert support for your claim that you are18

suffering this.  And I am just trying to understand,19

how do you respond to that?  Do you not have unimpeded20

access to that area of the site, and so you can't21

really know?  I mean, I am trying to understand what22

the nature of how you respond to this claim.  He is23

saying, you know, there is just not enough support24

there.25
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MR. HALLORAN:  Well, Your Honor, I think1

that, as our briefing indicated, that the principal2

part of our support is what has not been done since3

1967.  What we are saying is that current studies of4

the Merjent Report, the Hudak study, indicate the5

likelihood of cultural resources in the area.  Those6

are documents that the parties agree, agree upon, and7

have been -- well, they don't agree with what they8

conclude, but they have been discussed in the context9

of this proceeding.10

We believe that that provides an11

appropriate basis to conclude that activities out12

there have the potential to adversely impact13

archeological resources, whether or not the site has14

been surface-disturbed or not.15

JUDGE GIBSON:  Okay.  How do you reply to16

their concern that the Applicant's counsel has raised17

that -- and the staff seems to concur -- that there is18

a certain time horizon that is appropriate to look at19

from cumulative impacts and a different time horizon20

that is appropriate to look at for environmental21

justice, and that the time horizon for environmental22

justice is not there, even if it were for cumulative23

impacts?  How do you reply to that?24

MR. HALLORAN:  Well, I think we are at a25
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point now -- you had asked a question earlier, the1

distinction between cumulative impacts and2

environmental justice.3

JUDGE GIBSON:  Yes.4

MR. HALLORAN:  And cumulative impacts is5

to consider the complete picture of impact on related6

or reasonably-foreseeable projects.  Environmental7

justice asks, who is it affecting and is it affecting8

disproportionately a unique or discrete group of9

people?10

Our position on that is, if you are going11

to be taking a picture of the complete environmental12

impact, including related or reasonably-foreseeable13

projects, now is the appropriate time to begin14

analyzing whether or not that picture of impacts15

disproportionately affects a discrete group.  We think16

now is the proper time to assert that; now is the17

proper time to conduct that study.18

And we need to remember, I mean, it was19

even a decision of the Licensing Board in the reactor20

relicensing proceeding.  The Applicant has an21

obligation to address EJ.  It has an obligation to22

present information to the Commission that assists the23

Commission in fulfilling its obligation to evaluate24

environmental justice.25
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That hasn't happened here.  It isn't the1

burden of the Petitioner to demonstrate that EJ2

belongs in this.  It is the obligation of the3

Applicant to demonstrate that EJ doesn't belong in4

this.  And it is our contention that an environmental5

justice analysis should be done in the Environmental6

Report.  It is an obligation of the Petitioner, and it7

simply hasn't been done adequately.8

MR. SILBERG:  Your Honor, if I could9

address that?10

JUDGE GIBSON:  I thought you might want11

to.  Yes.12

MR. SILBERG:  The interesting part which13

counsel started off the discussion, and I agree with14

him, is he said, "Who is it affecting?"  But what he15

didn't say is what is "it".  "It" is the license16

renewal.  It is not cumulative impacts of the plant17

and the ISFSI in the future and the past.  It is a18

specific administrative proceeding on a specific19

license application, which is do we extend the term of20

this license, not change it, but do we extend the term21

of this license?22

"Reasonably-foreseeable projects" deals23

with the cumulative issue.  It doesn't deal with24

environmental justice.25
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Counsel then talked about Applicant's1

obligation to address environmental justice.  While we2

have provided information -- it is actually the3

staff's obligation to do the assessment -- we have4

provided that information.  The staff has said we have5

given them what they need.  We haven't heard anything6

about what we have provided that is inadequate.7

The archeological studies that the8

Community has referred to, I think most of them are9

actually attached to our Environmental Report, or at10

least are referenced in the Environmental Report.11

It is the burden of a petitioner to12

justify admission of a contention.  The law is clear.13

That was established years and years ago.  It was14

affirmed by the U.S. Court of Appeals for the D.C.15

Circuit in a case called Businessmen for the Public16

Interest v. AEC in about 1974.  It is enshrined in our17

regulations.  It is not our burden to disprove the18

admissibility of a contention.  Rather, that burden19

stays with the Petitioner.  When a contention is20

admitted, albeit the burden shifts, but we are not at21

that stage yet.22

JUDGE GIBSON:  I think what he was saying23

wasn't that he does the burden to show his contentions24

admissible.  I think what he is saying is that you did25
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not include this environmental justice matter in your1

Environmental Report, and that you have an obligation2

to do that.3

Now is he wrong?4

MR. SILBERG:  Yes.  That would turn this5

into a contention of omission, which is not what the6

document, the petition or the reply says.7

The staff has said we have provided the8

information that they need, at least to start the9

process.  I haven't seen anything in the documents10

that says what information haven't we -- you know,11

have we not provided demographic information?  Have we12

not provided economic information?  Have we not13

provided information on radiological impacts?  Have we14

not provided information on archeological impacts?15

All of that is in our report.16

JUDGE GIBSON:  Staff, have you gotten the17

information you need in order to do an environmental18

justice analysis?19

MS. LEMONCELLI:  Yes.20

JUDGE GIBSON:  Have you gotten from the21

Applicant the information?  I realize you may be22

working with the Petitioners on additional23

information, but have you gotten from the Applicant24

the information that you need in order to do an25



162

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

environmental justice analysis?1

MS. LEMONCELLI:  We have gotten the2

information we need, Your Honor, to begin our review.3

JUDGE GIBSON:  Okay, and that is what you4

would be looking to the Applicant for?  Is that a fair5

statement?6

MS. LEMONCELLI:  That is correct, Your7

Honor.8

JUDGE GIBSON:  So, it is not that there is9

something insufficient in the Environmental Report?10

You may need more information.  You may do an RAI.11

You may go to the Intervenors -- or pardon me -- the12

Petitioners for more information.  But, at this point13

in time, you have enough information.  Is that a fair14

statement?15

MS. LEMONCELLI:  That is a fair statement,16

Your Honor.17

JUDGE GIBSON:  Okay.  Thank you.18

MR. HALLORAN:  Your Honor, if I might?19

JUDGE GIBSON:  Yes.20

MR. HALLORAN:  One point of clarification,21

I guess I can't agree with counsel for the Petitioner22

as to what the "it" is.  I think it is an unduly-23

narrow, segmented concept of what "it" is, to coin a24

phrase.25
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The "it" involved in this proceeding isn't1

the licensing process.  The "it" we are speaking of is2

NEPA compliance.3

JUDGE GIBSON:  Uh-hum.4

MR. HALLORAN:  And the "it" of NEPA5

compliance is to conduct an evaluation of all past,6

present, and reasonably-foreseeable future impacts.7

And as part of that NEPA review as well, the8

environmental justice component asks, who is impacted9

by this and is someone disproportionately impacted by10

this?11

So, the "it" is what is going to be12

evaluated within a cumulative impacts analysis under13

NEPA.  The environmental justice, then, requires the14

staff to consider and, I would offer, the Applicant to15

submit information regarding who is disproportionately16

impacted by the cumulative impacts.  I just wanted to17

make that point.18

JUDGE GIBSON:  Okay.  I believe counsel19

for the Applicant also -- are you okay?  If you all20

needed to confer, that is okay.21

I would like to continue on.  I believe22

counsel for the Applicant discussed there is another23

part of this contention.  They cited the Metropolitan24

Edison v. People Against Nuclear Energy.  I'm sorry.25
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You have cited that.  No, I am sorry.  They cited1

that.  They sited that.  I'm sorry.2

And I am just trying to understand what3

legal authority you have for the proposition that4

fear, anxiety, and psychological harm that the tribe5

may sustain is a proper subject for a NEPA analysis.6

MR. HALLORAN:  Your Honor, I think it is7

relevant for analysis here because, unlike a non-8

tribal person who is living on a city lot in St. Paul9

like me, maybe next to a plant, he who can move.  I10

think what is unique to this situation is that the11

Community, established and reorganized in 1934, was12

organized as a member-based community.  They reside13

there.  The roll was taken based on who was living14

there when we took the roll that formed the tribe.15

And without getting into too much history,16

the tribe always existed.  When the federal government17

re-recognized it and established a government-to-18

government relationship with the tribe, they decided19

who is there, and they took a roll.  So, the residents20

of the reservation tribe, they can't go anywhere.  I21

mean, their home is there.  They can't move.  They can22

move off-reservation if that is the choice we put to23

them, but that is their homeland.  That reservation24

isn't moveable, at least not in any success I have25
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had.1

So, it isn't just where they live, where2

their ancestors come from, where their history is,3

where their medicine is.  This is where their4

reservation is.5

So, I offer that it is a different6

analysis than that in a non-tribal context, and it is7

relevant here for that purpose or for that reason.8

JUDGE ARNOLD:  Do all members of the tribe9

live on the reservation?10

MR. HALLORAN:  They do not.  We don't have11

enough space to house all of the tribal members.12

JUDGE ARNOLD:  So, when you say they can13

move off, they can and some do?14

MR. HALLORAN:  They can.  The point is15

that the homeland can't move, yes.  Thank you.16

JUDGE GIBSON:  So, the unique difference17

is that they are a tribe and the other cases did not18

involve tribes?  Is that a fair summary of what you19

said?20

MR. HALLORAN:  I think it is.21

JUDGE GIBSON:  Okay.  Okay.  Fine.  Thank22

you.23

Let's see, Counsel for NRC Staff, the24

third aspect of Contention 4 that you seek to exclude25
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refers to skyshine, right?1

MS. LEMONCELLI:  That is correct, Your2

Honor.3

JUDGE GIBSON:  Okay.  And I will let my4

colleagues here discuss with you about the gamma and5

neutron releases from the source and stuff on this.6

But, basically, it travels upward from the casks.  It7

is reflected off the atmosphere and comes back to the8

ground.  Essentially, that is what skyshine is, right?9

MS. LEMONCELLI:  That is my limited10

understanding, Your Honor.11

JUDGE GIBSON:  Okay.  Good.12

And now, do I understand that the reason13

you seek to exclude this claim regarding skyshine is14

that the mathematical models that you require the15

Applicants to use in projecting dose at the fenceline16

have already accounted for the skyshine?17

MS. LEMONCELLI:  That is correct, Your18

Honor.  The Applicant and the NRC staff will both be19

considering skyshine as part of the overall dose20

assessment of the ISFSI.21

JUDGE GIBSON:  So, in your estimation, if22

one were to have a separate measurement for skyshine,23

it would amount to like double-counting?  Is that24

right?  Because you have already accounted for it25
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once, if you made another separate calculation, you1

would count it twice?2

MS. LEMONCELLI:  I believe that is3

correct, Your Honor.4

JUDGE GIBSON:  Okay.  Counsel for the5

Petitioner, is your concern with modeling, that the6

modeling was bad, or is it that they modeled for an7

insufficient number of casks?8

MR. MAHOWALD:  It is the latter, Your9

Honor.10

JUDGE GIBSON:  Okay.11

MR. MAHOWALD:  We do think that the12

modeling needs to be done with what would be a13

reasonably-foreseeable future of at least 64 casks14

and, indeed, the full 98.15

JUDGE GIBSON:  Okay.  And Counsel for16

Applicant, I just want to ask one simple question17

because I want to get to this.  Do I understand18

correctly that the modeling that was done was for 4819

casks?20

MR. SILBERG:  For the NRC, the modeling21

was for 48 casks.  In the State proceeding, it was for22

64 casks.  The assumptions were not necessarily the23

same assumptions.24

Our objection is twofold, however.  It is25
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that the Community has acknowledged that the impacts1

are not high and adverse or significant because they2

have said it is a small, incremental risk and it is3

only slightly higher.4

And secondly, they are concerned about5

impacts that will, quote, "likely span a hundred years6

or more, depending on when or if the spent fuel is7

ever removed from Prairie Island," which, in our mind,8

is clearly a waste confidence issue.9

JUDGE GIBSON:  Uh-hum, uh-hum.10

MR. SILBERG:  And so, we would have those11

two problems with using skyshine as a basis for12

admitting and environmental justice contention.13

And as with the other issues, we would14

hope that the issue would not be admitted.  Should15

that not turn out to be the case, we would certainly16

hope that the Board would give the bounds of what17

issue should consider as a contention, not as an18

independent EJ analysis that the staff and the19

Community might engage in.20

JUDGE GIBSON:  Fair enough.21

Counsel for the Staff, okay, if your22

objection to this part of the contention was that23

there was double-counting, but, in fact, the24

contention is focused not on double-counting, but on25
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not accounting for enough casks, does that change?  Or1

did you just say it wasn't admissible in any event?2

I am just trying to understand because earlier we3

talked about 48 versus 64 versus 98, 96, and now we4

are talking about double-counting.  And I think they5

are saying, no, it is not double-counting; it is not6

a mathematical modeling issue.  It is that they didn't7

model for enough casks on the skyshine.8

MS. LEMONCELLI:  That would not change our9

position, Your Honor.  We believe that the appropriate10

calculation would be for the current 48 casks.11

JUDGE GIBSON:  Okay.  Thank you.12

And the reason for that is that the time13

horizon for an environmental justice contention is14

shorter than it is for a cumulative impacts analysis.15

Is that fair?16

MS. LEMONCELLI:  As a general matter, I17

would agree.18

JUDGE GIBSON:  Well, actually, we don't19

want to talk general matters.  We want to talk for20

this specific matter.21

MS. LEMONCELLI:  Fair enough.  I would22

agree.  I think that is true.  There are different23

considerations for purposes of a cumulative impacts24

analysis versus an environmental justice analysis,25
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which you articulated, with which we agree.1

JUDGE GIBSON:  Okay.  Okay.  I am glad I2

understand that.3

Let's see.  Counsel for the Applicant, on4

pages 29 and 30 of your response, you claim that the5

application demonstrates that radioactive exposure6

will remain below regulatory limits.7

Now is that basically the way you are8

disputing that part of the contention?9

MR. SILBERG:  No.  We are disputing it on10

a variety of grounds.  First of all, that part of the11

contention says that we are violating, quote, and I12

think the term is, "acceptable lifetime cancer risks".13

I have no idea what that means.  There is no citation14

for what document or standard is being referred to.15

One of the reasons we said we meet16

regulatory limits -- and that is documented in our17

application -- is to reflect the fact that we have no18

idea what is referred to there.  So, we don't think19

that that would be an adequate basis.20

So, there is a vagueness, lack of21

specificity, vagueness issue which we think is, in and22

of itself, sufficient to keep this part of the23

contention from being admissible.24

Secondly, we think our showing in the25
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application that we meet regulatory standards is1

another grounds for excluding this part of the2

contention.  There is -- and I think the wording is --3

"an ironclad obligation" on the part of a petitioner4

to recognize what is in the application and to deal5

with it.  The Community has not done that in this6

case.7

We believe, having put this information8

out publicly and sharing it, that there is an9

obligation on the part of the Community to say,10

"What's wrong with it?"  And we simply don't know.11

Now is not the time to make that clarification.  The12

time was in the petition, and that wasn't made.  So,13

we think that this part of the contention cannot14

support a litigable contention.15

JUDGE GIBSON:  Okay.  Counsel for16

Petitioner, are you asserting that the radioactive17

releases will exceed regulatory limits?18

MR. MAHOWALD:  I would assert that there19

is a potential for that.  We are going to probably20

talk about that in connection with Contention 7 later21

on.22

JUDGE GIBSON:  Okay.23

MR. MAHOWALD:  The sort of accidental dose24

versus which measure is appropriate, an accidental25
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dose maximum amount or a radiological release that1

might happen with respect to aging degradation of the2

seals.  I believe it is 5 rem for one and 25 millirem3

for the other.  So, that is certainly an issue.4

But I guess what it comes down to with5

respect to the skyshine, though, is it does get back6

to the fact that we do think that it is inadequate to7

base it on the 48 casks.8

JUDGE GIBSON:  Sure, sure.9

MR. MAHOWALD:  And we have made that very10

clear from our opening petition on through.  We cited11

to, on page 32 of our response, the ALJ's Findings of12

Fact in the underlying proceeding.  I guess that is13

where we are pulling that number from.14

So, our point on that is simply we just15

think that the potential impacts on the tribe,16

especially because there are residents who are 60017

yards away from the ISFSI -- so, to the extent that18

there is anybody that is going to suffer19

disproportionately from any amount of skyshine, it is20

going to be the tribe.21

We just think that the number has to be22

based on the reasonable likelihood, I would even say23

the most likely scenario, that there will be, first,24

64.  As they have indicated to the Minnesota PUC, by25



173

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

2034, they are going to have 64 casks on the pad.1

JUDGE GIBSON:  Uh-hum.2

MR. MAHOWALD:  And then, if the plant is3

decommissioned at that time, then you are going to end4

up with another 34, for 98 casks of spent fuel.5

JUDGE GIBSON:  I think I understand that6

part of your contention.  But I am just trying to7

focus on the radioactive releases.  I am just trying8

to understand.  You are not saying that they are going9

to be releasing radiation in excess of regulatory10

levels, though?  I mean, you are saying they could11

have some accident later.  There could be some aging12

issues later that we are going to talk about in the13

context of Contention 7.  But, just in terms of14

putting in these additional casks, whether they do or15

not, you are not saying, are you, that they are going16

to be violating a permissible regulatory level?17

Because there is some minor amount that can be18

released, right?19

MR. MAHOWALD:  Well, I guess the fair20

answer to that is we don't know because they haven't21

done the analysis.22

JUDGE GIBSON:  Yes.  Right.23

MR. MAHOWALD:  And so, it is really more24

of a matter of omission as it is opposed to what it is25
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going to be.  So, that would, I think, be the response1

to that.2

The other piece of it -- and as you are3

systematically working through these, I suspect you4

will get down there -- to the National Academy of5

Sciences study --6

JUDGE GIBSON:  Uh-hum, that was going to7

be my next question.8

MR. MAHOWALD:  So, that is another area of9

concern, where the various studies that have been10

relied upon as demonstration of the proof of the11

safety of plants and living in close proximity to12

plants were finally acknowledged by the National13

Academy of Sciences.  Well, the NRC commissioned the14

National Academy of Sciences to update those studies15

because of the known deficiencies with those studies,16

that they studied cancer fatalities or that their17

methodology was on a countywise basis as opposed to a18

more site-specific type of analysis.19

And so, we don't pretend to know all of20

the answers to those questions, but we are simply21

raising the concerns about there is a great deal of22

uncertainty when it comes to low-dose radiation23

exposure, and the tribe is concerned about it.  And24

the tribe deals with that disproportionately, given25
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its close proximity to the ISFSI.1

JUDGE GIBSON:  Okay.  Let's talk about the2

National Academy of Sciences.3

MR. SILBERG:  Your Honor, before we go to4

the NAS study, could I just make a comment, going back5

to skyshine?  Whether or not the Community is talking6

about 48 casks versus 64 casks, the fact is that in7

their petition they said the risks were only slightly8

higher.9

So, even if we are assuming they are10

talking from their point of view as to what the right11

numbers are, if the risks are only slightly higher or12

only a small incremental risk, it doesn't pass muster13

as an environmental justice issue.14

JUDGE GIBSON:  Because it hasn't met the15

significant high and --16

MR. SILBERG:  High and adverse.17

JUDGE GIBSON:  -- adverse standard that18

you talked about earlier.  Fair enough?19

MR. SILBERG:  Uh-hum.20

JUDGE GIBSON:  Okay.  Good.21

The National Academy of Sciences.  Now you22

are suggesting that the -- well, hold on there.  Let23

me go to the staff first.  I want to make sure I24

understand what you are saying.25
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You are suggesting that we should narrow1

this contention because the National Academy of2

Sciences Interim Report on Cancer Risks from Nuclear3

Facilities does not contain final findings.  It that4

right?5

MS. LEMONCELLI:  That is correct, Your6

Honor.  The agency has not acted to incorporate any of7

the findings into regulations or licensing guidance.8

JUDGE GIBSON:  Okay.  And then, until they9

do, it would be premature to do anything because you10

don't really -- you know, there is no "there" there11

yet, right?12

MS. LEMONCELLI:  That is exactly correct,13

Your Honor.  NEPA compels the staff to use the best-14

available information, but does not compel further15

research studies that are ongoing.16

JUDGE GIBSON:  Okay.  Petitioners, I am17

curious, was this another one that you raised because18

you didn't want to get whipsawed because you were19

afraid that, if you didn't raise it now, that someone20

would come in later and say, "You know, you should21

have raised that earlier and you didn't."?22

MR. MAHOWALD:  That is part of it, Your23

Honor.24

JUDGE GIBSON:  Okay.25
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MR. MAHOWALD:  And the other part of it,1

too, is that in the past we have run square into you2

can't challenge these health studies.  We have run3

into it both in the NRC proceedings and then, also, in4

the Minnesota PUC proceedings.5

So, with respect to staff's analysis of6

it, I get that they can't compel further analysis.7

But how about perhaps acknowledging the admitted and8

acknowledged deficiencies in the studies that9

currently exist?10

We are worried about, certainly, the next11

step.  We don't want to get whipsawed, as you have12

said, but we also think there needs to be an13

acknowledgment that there are admitted and14

acknowledged deficiencies with the current studies15

that are used and relied upon to demonstrate and say16

that it is perfectly safe living in the shadow of a17

nuclear power plant.18

JUDGE GIBSON:  Okay.  Okay.  I appreciate19

it.  Okay.20

Yes?  I think counsel for the Applicant21

wanted to say something here.22

MR. SILBERG:  Yes.  Yes, he does.23

First, I would point out what the NAS24

study is.  It is not a review of the literature of25
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health studies to determine whether current standards1

are good, bad, or indifferent.  There are no findings2

in the NAS study.  It is phase 1 in order to set the3

stage for whether the Commission wanted to engage in4

a phase 2.  As I understand it, recently, the5

Commission has, in fact, decided to proceed with phase6

2, which is not a global study, but, as I recollect7

from general reading, a study and a couple of specific8

plants to look at whether they can find increased9

cancers around those plants.10

So, we are about six levels away from any11

findings that would call into question where we are on12

radiation health effects.  The issue is not whether13

studies in the past could be improved -- that is true14

for every study -- the issue is whether the NRC15

regulations are now inadequate because we know a lot16

more or whether they are still fine.  We won't know17

that for many, many years.18

There is no indication in the NAS phase 119

report -- and it is not a study; it is a report --20

that current standards are inadequate.  We may find21

out that current standards are fine.  We might even22

find out that current standards are overly-23

conservative.  It is rare that the Commission would24

ever determine that it can now loosen up on its25
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standards, but, in fact, radiation health literature1

I think in the past decade has shown that the current2

studies are probably overly-conservative.3

That is not the issue here.  What the4

issue here is whether there is a basis to challenge5

current NRC regulations and, frankly, there isn't and6

the NAS study isn't that basis.7

JUDGE GIBSON:  But it would be one thing8

to challenge the regulations; it would be another one9

to assert this contention in this proceeding when we10

already have regulations that cover something.  Is11

that what you are saying?  And that the Commission12

might decide to relax them.  It might decide to keep13

them as it is.  It might decide to make them more14

restrictive.15

But, until the National Academy of16

Sciences issues its final report, and then the17

Commission makes some action that may or may not18

affect those regulations, we are essentially obligated19

to go with the regulations that they have in place?20

MR. SILBERG:  That is correct.  So, I21

think we are dealing with a multi-phase analysis of22

this particular allegation.23

One is that their asserted basis, the NAS24

report, doesn't support admitting a contention on25
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health effects because it is not a finding on health1

effects.2

Second, to the extent that they are3

claiming that it invalidates current radiological4

regulations, that simply is incorrect.5

And third, even if it did, they are bound6

by current Commission regulations.  There is a7

mechanism to challenge those.8

JUDGE GIBSON:  Yes.9

MR. SILBERG:  They have not taken10

advantage of that mechanism as to these issues.11

JUDGE GIBSON:  Although, presumably, once12

the National Academy of Sciences issues that final13

report, then I take it, in your estimation, the14

appropriate remedy would then be to challenge the15

NRC's rules or to petition the NRC to then include16

that standard in the new rules?  Is that right?  But17

not to adjudicate it in this proceeding?18

MR. SILBERG:  That would be correct.  I19

think you are probably three more levels removed20

before you even get to that standpoint because --21

JUDGE GIBSON:  Fair enough.  But I am22

trying to understand, once we get a final report, what23

would the remedy be?  And you are saying we are not24

even at that stage.25
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MR. SILBERG:  Right.1

JUDGE GIBSON:  We are way back somewhere2

before that?3

MR. SILBERG:  We are one or two final4

reports before we are at a stage where we could say5

NRC regulations on radiological health and safety have6

now been shown to be invalid or something to question.7

JUDGE GIBSON:  Okay.  I want to look at8

the objection you had to the portion of the contention9

that addresses jobs opportunities and infrastructure.10

And your concern is that the Petitioner has not11

provide any factual or expert report for these12

concerns, is that right?13

MR. SILBERG:  That is one of the reasons.14

First of all, environmental justice has to do with15

environmental justice.  These are allegations16

concerning something else.  Jobs I don't think is17

environmental unless you really, really stretch that.18

Infrastructure I don't think is environmental unless19

you really, really stretch that beyond common20

understanding.  You know, I can say, if you don't21

build a better road, that is going to affect the22

environment because it is going to increase truck23

drive or something like that.24

But what we are talking about here should25
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be environmental impacts.  Jobs and opportunities and1

infrastructure don't fall within that.2

The second issue is whether -- and as we3

point out I think in our brief, in the Prime fuel4

storage case, CLI-02-20, the issue for environmental5

justice is, quote, "disparate environmental harm,"6

closed quote, not, quote, "disparate economic7

benefits".8

The second basis for the objection is a9

lack of basis and specificity.  We have no idea what10

baseline they are talking about.  In fact, there have11

been significant infrastructure improvements, some12

paid for by Northern States Power.13

We really don't know what they are talking14

about.  It refers only to the existing routing, the15

routing of existing transmission lines.  In fact, that16

was an issue that was dealt with specifically in the17

2003 Settlement Agreement, which I believe it is an18

attachment to our reply, where we and the Community19

negotiated a way to move those transmission lines,20

should the Community want to do that.21

But, in any event, those are, we think,22

not specific enough because we are kind of guessing as23

to what they had in mind.  And --24

JUDGE GIBSON:  You weren't asserting that25
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the Settlement Agreement was some kind of bar to1

bringing this contention, were you?2

MR. SILBERG:  I think it is not3

necessarily a bar, but I think it is indicative of the4

fact that these are issues that may be lacking in5

basis.  No, we are not arguing a res judicata, a6

collateral estoppel issue, but we think it goes to7

whether or not there is a basis for this allegation,8

where we have dealt with that issue in the past.9

JUDGE GIBSON:  Okay.  And you have also10

got a claim -- if you mentioned this, I am sorry, I11

didn't hear it -- but you are also claiming that this12

is a collateral attack on the waste confidence rule13

that is "about to become," is that right?14

MR. SILBERG:  Well, there are a number of15

aspects in the contention.  For instance, one of the16

topics is, quote, "high-level nuclear waste storage on17

"Prairie Island," where they refer to the waste, that18

the spent fuel is being, quote, "indefinitely19

stranded," "stranded forever," similar quotations.20

That we think is clearly a reference to waste21

confidence and should be treated the same as the other22

waste confidence issues.23

JUDGE GIBSON:  Staff, why is the concern24

that nuclear waste will be stranded on Prairie Island25
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and under constant threat of Mississippi River floods,1

not a site-specific concern, rather than a global2

concern with waste confidence?3

MS. LEMONCELLI:  We think, Your Honor, to4

the extent that the contention is contemplating the5

ramifications of the waste confidence decision and6

temporary storage rule, that it would be evaluated in7

the generic Environmental Impact Statement that the8

staff is preparing currently.  We do not believe that,9

at least at this point in time, it would be considered10

a site-specific basis.11

So, we will go back to the staff's12

position, with which I think the Community agrees,13

that for purposes of aspects of the contention, to the14

extent -- and I am not sure that this is what the15

Community is necessarily indicating -- but if there16

are aspects of waste confidence decision/temporary17

storage rule implicated in this particular contention,18

that may be rolled into Contention 1 and held in19

abeyance.20

JUDGE GIBSON:  Okay.  Would you be21

agreeable to that?22

MR. MAHOWALD:  Yes, Your Honor.23

JUDGE GIBSON:  Okay.24

MR. MAHOWALD:  Your Honor, if I could, I25
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just wanted to put one point out on the record that1

goes back just to the issue with respect to the NAS2

studies.3

I will just leave it to the Board.  On4

page 48 of our initial pleading, our Petition to5

Intervene, the first sentence of the first paragraph,6

we talk about the deficient studies, the potential7

long-term adverse health impacts, and then we do cite8

to the National Academy of Sciences.  And there is a9

description of their findings referenced in footnote10

133.  I will leave it to the Board to decide and11

evaluate how the National Academy of Sciences12

characterizes those prior studies.13

JUDGE GIBSON:  Okay.  But let's assume,14

for the sake of argument, that they are findings.15

Counsel for the Applicant has said that the16

appropriate remedy, then, is to take those findings to17

the Commission and say, "You all need to consider this18

in your final rule."  And when they issue a final19

rule, then to challenge that rule as being20

insufficiently protective, and that it is not an21

appropriate matter to be addressed in this proceeding22

at this time.  And that is what they are saying.  How23

do you respond to that?24

MR. MAHOWALD:  Respectfully, we disagree.25
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We certainly agree that, to the extent that there are1

findings and final reports and analysis issued by the2

National Academy of Sciences that are more specific,3

yes, we will participate in those.4

But all we are simply trying to point out5

with respect to that is the NRC commissioned the NAS6

to conduct the phase 1 report, and they are now moving7

on to the study, because of the acknowledged8

deficiencies in the report.  That is all we are trying9

to say.10

To the extent that there are unknowns and11

uncertainties with respect to low-dose radiation12

exposure, it is going to have a disproportionate13

impact on the tribe because they are the ones who are14

there receiving the doses in the closest proximity to15

the plant.  So, that is just how we are trying to fit16

that into the EJ analysis.17

JUDGE GIBSON:  Counsel for Applicant,18

there was another argument you made about the issue of19

Prairie Island being flooded by the Mississippi River.20

It sounded to me like you were making a sort of21

collateral estoppel argument that that was resolved in22

the initial licensing for the ISFSI, and that it can't23

be adjudicated again.  Are you arguing that?  Maybe I24

just read it wrong.25
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MR. SILBERG:  What we said -- this is at1

page 29, and I am not sure we have the correct2

reference -- is that "License renewal does not change3

the risk of floods, which, in any event, were4

addressed in the original ISFSI application, reviewed5

and approved by the NRC in issuing the ISFSI."6

Two points I would like to make, and I was7

going to circle back to the reference to Mississippi8

floods.  First, to the extent that the petition has9

come reference to the risk of Mississippi floods, I10

think that the Community is obligated to do more than11

say they are a risk from Mississippi floods.  This is12

a matter which is thoroughly evaluated.  In the13

original application, there is a ton of data on what14

the right flood levels to consider are, what the15

consequences would be of a flood.16

And you can't just say, Mississippi flood,17

that is a contention.  We talked about the ironclad18

obligation and looked at what is in the record.  On19

flooding, there is a lot that is in the record.  It is20

not so much that they can never challenge it.  I might21

get to that argument.  I don't need to in this case22

because they haven't provided a basis for challenging23

it.  They simply have said, "Mississippi flood."  That24

is not enough under the Commission's contention25
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standards to justify admitting a contention.1

JUDGE GIBSON:  Staff, is there some kind2

of -- just carrying on with what counsel for the3

Applicant just stated -- is there some sort of4

collateral estoppel argument that one can make?  Is5

there some legal authority for that, that if this6

issue of flooding were raised in the prior ISFSI7

licensing, that it would have been barred from being8

raised again in the renewal?9

MS. LEMONCELLI:  It is difficult to say,10

Your Honor, under the confines of NEPA because the11

NEPA analysis, you know, it so is to avoid12

segmentation-type issues.  It is relatively fluid.13

I must say, Your Honor, that I am not14

intimately familiar with the details of the flooding15

analysis for the initial licensing or the license16

renewal, or what the safety side of the house is17

contemplating for these purposes.18

JUDGE ARNOLD:  May I get your opinion of19

10 CFR 51.60 where it says, "If the application is for20

an amendment to or a renewal of a license or other21

form of permission for which the applicant has22

previously submitted an Environmental Report, the23

supplement to Applicant's Environmental Report may be24

limited to incorporating by reference, updating, or25
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supplementing the information previously submitted."?1

Does that say that, if this flooding has been analyzed2

before, all you have to do is update it for new3

information?4

MR. SILBERG:  If I could jump in --5

JUDGE ARNOLD:  Okay.6

MR. SILBERG:  -- Your Honor, first of all,7

that is a provision that deals with the staff's8

responsibility and not the Licensing Board's9

responsibility.10

And clearly, in the avoidance of cutting11

down unnecessary trees, we are much better off12

referring to what is already in the docket, or13

unnecessary electrons in the case of ADAMS, referring14

to what is already in the document as opposed to15

repeating it over and over again.16

From a strictly legal point on a res17

adjudicata collateral estoppel basis, I think the fact18

that the application may have addressed this issue19

would not necessarily bind the Community unless they20

were a party to the prior proceeding.  If that same21

issue had been addressed, if there were an ASLB22

proceeding at that time -- and I don't believe that23

there was; there were state proceedings -- and if that24

issue had been addressed, and if the Community had25
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been a participant in that issue, and if no new1

information had arisen since that time, then I think2

you are correct, they would be barred from3

relitigating it.4

I don't think we have that with respect to5

this issue.  If the Board thinks that we made that6

claim in our brief, I suspect it was probably not7

tightly-enough written.  I don't think we meant to8

make that argument in this case.9

I think the issue here is one of basis and10

specificity.  We did address this issue.  There is no11

showing that what we said was incorrect.  And12

therefore, I don't see how this can justify going off13

on an analysis in the hearing context of this14

particular issue.15

JUDGE GIBSON:  On page 30, you object to16

the tribe's claim that environmental monitoring is17

inadequate and refer us to a finding of the State18

Administrative Law Judge that the environmental19

monitoring of radiation is adequate.  Now is this sort20

of a variation of this collateral estoppel argument?21

MR. SILBERG:  I think there is a question22

here.  As I remember the response from the Community,23

they said, "Well, there were really two separate State24

proceedings.  We were involved in one but not the25
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other.  It came out as a single decision, and we are1

not really involved in this issue," if I am2

remembering that part of the reply correctly.  In that3

case, I would think any collateral estoppel res4

adjudicata issue would be limited.5

I think our primary response to this part6

of their argument is there is no "there" there.  I7

mean, all they did when they explained it is to8

basically restate the title, "Inadequate Environmental9

and Health Monitoring Data and Technology".  What is10

inadequate?  You can't just throw a phrase in there11

and expect that to be the basis, acceptable basis, for12

admitting a contention.13

JUDGE GIBSON:  Okay.  Judge Arnold, do14

have any questions about Contention 4?15

JUDGE ARNOLD:  The ISFSI is currently16

operating under a specific license.  I assume that17

there is some sort of Environmental Impact Statement18

that was completed for that license?19

MR. SILBERG:  Correct.20

JUDGE ARNOLD:  Would you happen to know if21

that included an environmental justice evaluation?22

MS. LEMONCELLI:  I don't believe so, Your23

Honor, but I do believe that environmental justice was24

considered -- and I am going to look back at my25
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staff -- for reactor license renewal proceeding.  It1

was considered for the relicensing of the power2

reactor.3

JUDGE ARNOLD:  Okay.  And the reason that4

the ISFSI Environmental Impact Statement didn't look5

at environmental justice was it predated the6

requirement or --7

MS. LEMONCELLI:  Your Honor, just a point8

of clarification.  There was an Environmental9

Assessment, an EA, associated with the Part 72 initial10

licensing action.  As I have indicated earlier, it11

would be within the staff's discretion whether or not12

to analyze environmental justice.  I am not sure --13

perhaps Mr. Mahowald could weigh-in on whether or not14

the Community was even involved at the time to raise15

these concerns with the staff.16

Certainly, when we do have a particular17

community interested in our proceeding, in the18

licensing action, as we have in this one, we engage19

them and certainly utilize their level of expertise20

and the information that they provide to us.21

MR. SILBERG:  Your Honor, I do happen to22

have a copy of the Environmental Assessment that I23

believe was issued in conjunction with the original24

licensing of the ISFSI.  I am not sure it is dated.25
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Yes, 1990.  It is in Docket 72-10.1

And there is a section -- and I am sorry,2

I am not intimately familiar that I can pull it up --3

but there was a section on socioeconomic impacts and,4

obviously, radiological impacts.  I don't think that5

there was a unique environmental justice analysis that6

was performed at that time.  But, of course, under the7

guidance, you don't need to do one for every8

environmental assessment.9

JUDGE ARNOLD:  And let's see, the ISFSI-10

specific license has been amended at least once,11

right, for the high-burnup fuel?  And was there any12

consideration of environmental justice?13

MR. SILBERG:  We are up to Amendment 7.14

I don't think any of those had -- I don't even know if15

they are Environmental Assessments or whether those16

were done under categorical exclusion provisions of17

Part 51.  I am reasonably confident that none of those18

included an environmental justice assessment.19

JUDGE ARNOLD:  So, basically, we think20

this is the first time environmental justice has been21

addressed for the ISFSI?22

MR. SILBERG:  Correct, except to the23

extent that the environmental justice analysis for the24

plant, to the extent that that included both the plant25
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and the ISFSI, I guess I would put that caveat on the1

statement.2

JUDGE GIBSON:  Gary, just one second.3

With respect to the Environmental Impact4

Statement for the reactor renewal, the EIS for the5

reactor renewal, did that include any environmental6

justice associated with the ISFSI?7

MR. SILBERG:  I don't have that answer off8

the top of my head.  I don't know if Mauri does.9

MS. LEMONCELLI:  My understanding is that,10

while we did include an environmental justice11

assessment, the reactor, along with the pool and the12

ISFSI, would have only contemplated cumulative13

impacts.  So, to answer your question, I don't believe14

that it specifically contemplated the ISFSI.15

JUDGE GIBSON:  So, would it be fair to say16

that there has not been an environmental justice17

analysis for the ISFSI to this point in time?18

MS. LEMONCELLI:  That is fair, Your Honor.19

JUDGE GIBSON:  Thank you.20

MR. SILBERG:  Your Honor, I have just been21

handed from the back row -- there was an Environmental22

Assessment that was done in November of 2009 -- in23

conjunction with which amendment? -- in conjunction24

with Amendment 7.  And, apparently, in Section 4.2.125
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of that document, it is entitled "Environmental1

Justice".  I don't think I have read it, but I can2

scroll down to it and see what it says.3

Yes.  Section 4.2.1 is, indeed, entitled4

"Environmental Justice".  It starts out in Section5

4.2.1.1.  The section is on minority populations in6

the vicinity of the Prairie Island ISFSI.7

It, then, has Section 4.2.1.2, low-income8

populations in the vicinity of the Prairie Island9

ISFSI.10

Section 4.2.1.3 is impact analysis, which11

goes on for two paragraphs.  And then, it is followed12

by Section 4.3, "Cumulative Impacts," just to sound a13

familiar note.14

So, yes, apparently, there was in15

assessment done three years ago.16

JUDGE ARNOLD:  Okay.  Thank you.17

JUDGE GIBSON:  And that assessment was18

done by the staff?19

MS. LEMONCELLI:  I am sorry, Your Honor?20

JUDGE GIBSON:  That was the assessment21

done by the staff?22

MR. SILBERG:  Yes.23

JUDGE GIBSON:  That was not part of your24

application?25
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MR. SILBERG:  That is the staff's1

Environmental Assessment, not part of our2

Environmental Report.3

JUDGE GIBSON:  Thank you.4

MS. LEMONCELLI:  Your Honor, if I may,5

just one more point of clarification in terms of6

dates.  The NRC initially issued the license for the7

Prairie Island ISFSI in 1993, and the policy statement8

on the part of the staff had not been promulgated9

until 2004.  So, a gap of over 10 years.10

MR. SILBERG:  Your Honor, I have also been11

told from our experts that this Environmental12

Assessment was referenced in our Environmental Report13

in this case.14

JUDGE GIBSON:  Okay.  Now, going over to15

Petitioners, we have now found that there is an16

existing environmental justice evaluation that is part17

of the application.  In the new Environmental Report,18

they are really only required to update for new19

impacts or new insights.20

What about extending the duration of the21

license is going to create new environmental justice22

impacts?23

MR. MAHOWALD:  I'm sorry, could you repeat24

your question, Your Honor?25
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JUDGE GIBSON:  There is an existing1

environmental justice evaluation incorporated by2

reference into the Environmental Report.  The body of3

the Environmental Report, therefore, is only providing4

information that updates information in the existing5

environmental justice evaluation.6

What I want to know is, this licensing7

action is an extension of an existing facility to8

operate longer.  What about allowing it to operate9

longer changes the environmental justice impacts that10

are characterized in the existing environmental11

justice analysis?12

I mean, as far as I can see, they are just13

saying we have the ISFSI and we want to now extend it14

for another 40 years.  And that is just increasing the15

duration.  I don't see how that is changing how it16

affects any Indian community or any community around,17

except it does so for a longer period of time.18

MR. MAHOWALD:  Unfortunately, I am not in19

a position to comment on that prior environmental20

justice analysis in the Seventh Amendment.  I don't21

have that readily available or in mind.22

But I do think, ultimately, though, that23

the time aspect of it shouldn't be underestimated.  We24

are now effectively doubling the duration of the25
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license.  Again, at some point, we will be getting1

into that as well on Contentions 5, 6, and 7, but we2

think that that also raises some significant3

implications for safety with respect to high-burnup4

fuel and long-term storage of high-burnup fuel.5

So, whether there is some need to6

supplement any prior EJ analysis, I certainly think --7

and again, we are probably agreeing to disagree in8

terms of I am quite certain that that prior EJ9

analysis would have been for 48 casks.  And so, I am10

not going to rehash that side of it as well.11

JUDGE ARNOLD:  Just back over to licensee12

again, Amendment 7, was that the amendment that13

addressed the high-burnup fuel?14

MR. SILBERG:  Yes, Your Honor.15

JUDGE ARNOLD:  Thank you.16

JUDGE GIBSON:  Judge Trikouros, do you17

have anything?18

Okay.  Why don't we take a 10-minute19

recess, and we will come back at three o'clock.20

(Whereupon, the foregoing matter went off21

the record at 2:49 p.m. and went back on the record at22

3:03 p.m.)23

JUDGE GIBSON:  Please be seated.24

We will turn to Contention 5.25
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MR. SILBERG:  Your Honor, could you just1

give me a moment to change papers?2

JUDGE GIBSON:  I can.3

MS. LEMONCELLI:  And, Your Honor, as4

another procedural matter, if we may switch from our5

environmental staff to the safety staff at the table6

with us?7

JUDGE GIBSON:  Sure.8

MS. LEMONCELLI:  And we will be glad, of9

course --10

JUDGE GIBSON:  Go right ahead and do it.11

MS. LEMONCELLI:  Thank you, sir.12

JUDGE GIBSON:  Absolutely.13

MR. MAHOWALD:  Your Honor, while they are14

doing that, I just want to make a notation for the15

record, if that is okay.16

JUDGE GIBSON:  Sure.17

MR. MAHOWALD:  Again, we haven't had a18

chance to check this out, but it has been reported19

back to us that that Seventh Amendment that was20

talking about the EJ analysis was simply changing the21

cask design from the TN40 to the TN40HT.  It did not22

deal with an expansion, increase in numbers, or23

anything like that.24

And I don't think it is particularly25
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recent, and I don't think that it was ever issued for1

comment.  But those are all just things I wanted to2

note with respect to that.3

JUDGE GIBSON:  Okay.  Thank you.4

Did you get your paper changed, Counsel?5

MR. SILBERG:  We are all changed, Your6

Honor.7

JUDGE GIBSON:  All right.  You got your8

personnel changed?9

MR. HAIR:  Yes, Your Honor.10

JUDGE GIBSON:  If we could turn to11

Contention 5, Counsel for Petitioner, this is a12

contention of omission, is that correct?13

MR. MAHOWALD:  Yes, Your Honor.14

JUDGE GIBSON:  And you are asserting that15

Northern States' application failed to include an16

analysis of pressure monitoring, is that correct?17

MR. MAHOWALD:  Yes, within the Aging18

Management Program, correct.19

JUDGE GIBSON:  Counsel for the Applicant,20

you claim that this is not admissible because Northern21

States is not required as a matter of law to address22

pressure monitoring in the application, is that right?23

MR. SILBERG:  That is one of the many24

reasons why we would argue that this contention --25
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JUDGE GIBSON:  You never let me nail you1

down to just one.2

(Laughter.)3

MR. SILBERG:  Never, never.  Give me4

enough time; I can keep going on.5

JUDGE GIBSON:  I know.  I know.6

Okay.  What were the other ones?7

MR. SILBERG:  Well, first of all, there is8

logic.  I know that doesn't often come into NRC9

licensing proceedings.10

JUDGE GIBSON:  But it always does with11

respect to the Atomic Safety and Licensing Board12

Panel, of course.13

(Laughter.)14

MR. SILBERG:  Yes, sir.15

The logic of this contention is that a16

system that is tested by technical specifications17

every day and tested by procedure and practice twice18

a day --19

JUDGE GIBSON:  You need to speak into the20

microphone.  I am not sure the court reporter can get21

you.22

MR. SILBERG:  I'm sorry.23

The logic of this contention or the ill-24

logic of admitting this contention is that we are25
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dealing with a system that is, by technical1

specifications -- and it is Technical Specification2

3.1.5, if memory serves me right -- is tested every3

day, and by practice, by our procedures, is tested4

twice a day, and that testing determines whether the5

system is working or not.6

If we were to add the system into the7

Aging Management Program, what else would you get?8

Would you have any more confidence that it would be9

working other than testing it once a day?10

We already trend the results of the tests11

based on readings taken twice a week, and I think that12

is procedural.  That is proceduralized.13

Putting it into an Aging Management14

Program adds nothing to the reliability of the system.15

Second, aging management is supposed to16

look at passive systems, things whose failure would17

not be disclosed unless we put it into a program that18

was designed to detect that.  You know, concrete19

disintegration, cracking in pipes or reactor pressure20

vehicles, or the like, things that you don't normally21

look at on a regular basis.  A pump that runs every22

day, a switch that is tested twice a day, a valve that23

is exercised every hour, you don't need to put those24

into an Aging Management Program because we are25
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dealing with those in real-time, not like systems that1

you don't look at to see whether there is some2

creeping failure that won't be disclosed until the3

failure occurs.  So, in our view, it makes no sense to4

add a system like this into an Aging Management5

Program.6

Third, this is a system that is not7

safety-related.  It has been in our application as not8

safety-related.  Its failure won't cause the failure9

of the safety-related system or, indeed, the failure10

of anything because the parts of the cask11

containment/confinement system that are safety-related12

are the seals, that which makes sure there is no13

leakage out of the cask.14

In this case, we have two sets of seals,15

an inner seal and an outer seal.  The gap between the16

two seals, the inter-seal area is pressurized with17

helium to a pressure of 72 psig.  We have a detection18

system which alarms at 60 psig.  The pressure between19

the seals is greater than the pressure either within20

the canister or outside the canister.  So, you detect21

leakage in either direction.22

So, you have an active system, one, which23

has pipes and tanks that aren't active, but the whole24

system is tested on a real-time, everyday basis.  So,25
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why should we add this in?1

Other than saying that this is a system2

that is not included on our Aging Management Program,3

the petition has really not provided any basis why it4

should be.  There are many things that are not part of5

our Aging Management Program because they don't meet6

the criteria spelled out in the NRC guidance for what7

goes into aging management, an aging management8

analysis.9

But, in this context, we have shown -- and10

it is in our application -- why this system is not11

safety-related.  And therefore, there is no basis for12

its inclusion.13

Now the bases that Petitioner has put14

forward are pointing to two cases where there have15

been seal leaks in other plants, Peach Bottom and16

Surry.  We have been able to determine that the17

pressure-monitoring system in Surry, which is also a18

plant that has already gone through license renewal,19

the pressure-monitoring system in Surry is not part of20

license renewal.21

What is different here?  The staff22

accepted that.  They issued license renewal based on23

the Surry pressure-monitoring system being outside of24

license renewal.  The pressure-monitoring system, in25
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fact, detected the leak in Surry.  It was not a loss1

of confinement.  No contents of the canister leaked to2

the environment.  It was a leak of the outer seal of3

the helium and the inner seal space to the4

environment, and it was detected and it was fixed.  It5

was detected by the pressure-monitoring system.6

The same with Peach Bottom, I can't say7

whether that is included in the license or not because8

I don't believe, or at least I don't know for sure,9

that the Peach Bottom ISFSI has gone through license10

renewal yet.  But they, too, have a pressure-11

monitoring system.  They, too, detected a leak.  It12

was, again, not a leak from inside the canister, but13

it was a leak of the helium, and it was detected.  The14

whole purpose of the system was to do exactly what it15

did.  It succeeded.16

These two events are not proof that there17

is a problem.  It is evidence that there is a system18

that works.  So, I see no possible reason to include19

this system in license renewal.20

One of the requirements for a contention21

is that it has got to be material to a decision that22

the Licensing Board makes.  What does adding a23

pressure-monitoring system to license renewal gain us?24

What does the Community want us to do?  What will be25
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better as a result of adding this?  Do they want us to1

monitor the pressure-monitoring system less frequently2

than we now do?  Do they want us to monitor it every3

hour?  It simply doesn't make sense to add this system4

into the license renewal program.5

We met all the NRC guidance.  The6

documents that they refer to, the NUREGs or the7

NUREG/CR do not suggest that this particular system8

should be included.  It is only by doing a double-9

negative analysis of the NUREG/CR that they can argue10

that, in fact, it should be included, as I say.  Well,11

it is not on the list of systems that can be excluded;12

therefore, it should be excluded.  They neglect to13

look at the list of systems that should be included,14

and it is not there, either.15

So, only by doing a double-negative and16

something is missing and drawing conclusions do they17

make any argument as to why it ought to be included in18

the Aging Management Program.  And it just doesn't19

make any sense.  There is no basis.  It is beyond20

logic.  There is no regulation that they challenge,21

but they just haven't shown that there is a "there"22

there.23

JUDGE GIBSON:  Well, I think there are24

several things that my colleagues will follow up with25
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you on.  There are a couple of introductory things I1

want to get out of the way, though.2

You are claiming that, were we to3

entertain this contention, we would be considering4

whether to change the licensing basis of the ISFSI, is5

that right?6

MR. SILBERG:  Perhaps.7

JUDGE GIBSON:  And that would be in8

contravention of NRC guidance contained in the 20119

Standard Review Plan?10

MS. HARSHAW:  Because the basis is that it11

is not safety-related and it doesn't affect a safety12

system.13

MR. SILBERG:  I rest with my colleague.14

(Laughter.)15

JUDGE GIBSON:  Could you speak to that?16

MR. SILBERG:  Yes.  The licensing basis17

for this system is that it is not safety-related and18

its failure doesn't affect a safety-related system.19

JUDGE GIBSON:  Okay.20

MR. SILBERG:  That is the licensing basis.21

If we go with the argument that the licensing basis is22

not to be challenged or rewritten in a license renewal23

proceeding, now I think that is a reason to exclude24

it.25
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I think, frankly, the other reasons are so1

much more powerful, that is kind of a fifth-order2

argument.3

(Laughter.)4

But I think that, in and of itself, would5

warrant this Board to reject the contention.6

JUDGE TRIKOUROS:  You said it is tested,7

let's say, daily by tech spec requirements?8

MR. SILBERG:  Yes.9

JUDGE TRIKOUROS:  What kind of testing do10

they do?11

MR. SILBERG:  There is electronic12

detection.  Let me put up, if I could, a demonstrative13

that will give you some sense.14

If we could get Elmo?  I hate to rely on15

Elmo.16

JUDGE GIBSON:  Yes, it looks like I won't17

get eye contact with you.18

MR. SILBERG:  No, no, no, don't bother.19

(Laughter.)20

I have handouts.21

JUDGE GIBSON:  Okay.  Good.  Good.22

MR. SILBERG:  If I might approach?23

JUDGE GIBSON:  Yes, please.24

MR. SILBERG:  This is a figure from --25
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JUDGE GIBSON:  Wait to say anything until1

you have handed them out because you have got to be in2

front of a microphone, Counsel.3

(Pause.)4

MR. SILBERG:  May we proceed?5

JUDGE GIBSON:  Oh, yes, please.  I just6

wanted to be sure you are in front of a microphone, so7

that the court reporter could get what you said.8

Otherwise, you know, we are just going to miss it.9

MR. SILBERG:  Thank you.  I have been in10

courtrooms for the past week, and they can hear us11

just fine, but it is a much more intimate setting in12

the Court of Federal Claims than it is in this lovely13

courtroom.14

JUDGE GIBSON:  Yes.15

MR. SILBERG:  In any event, what I have16

handed out is figure A3.3-1, which is from the TN40HT17

supplement to the Prairie Island ISFSI Safety Analysis18

Report.19

What this document shows is the upper part20

of one of the canisters.  You can see that there is a21

tank right in the middle of the drawing.  That is a22

helium overpressure tank.  Over the top of that, the23

thin curved line is a protective cover, not safety-24

related, but it keeps the environment off.25
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The seals are hard to see, but they are1

between -- if you look down below the tank, you will2

see three horizontal levels.  The seal is between the3

second and third of those levels.4

What you have is a grove that runs all the5

way around the circular lids.  In that groove is6

placed this double-seal.  It is like a hula hoop,7

except it has got two seals that have springs inside8

of them.  It is a single piece joined by a piece of9

aluminum.  That piece is put inside the groove.  When10

the top and the bottom lid are compressed, it forms a11

very, very tight seal, tight enough that helium12

doesn't get in and out.  As we talked about before,13

helium is a lot more difficult to keep confined than,14

say, water.15

The space between the inner and the outer16

seal is looped to the hydrogen overpressure tank by17

tubing, which is shown in the drawing.  And so, that18

closed system is kept under pressure.  Helium at 7219

psig is the design pressure.20

The pressure is measured, and you see on21

the left side of the drawing it says, "OP Control22

Box".  That is the overpressure system control box.23

And tubing comes down to that level.  The24

control box turns that into an electrical signal which25
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is conveyed to a building which is just outside the1

fence.  In that building is the alarm system which2

measures both the actual pressure in the innerspace as3

well as a light, an alarm light.  And so, every day4

plant staff goes and visits the pressure-monitoring5

building and looks at each of the alarm lights and6

each of the pressure readings.  If they see anything7

that is out of spec -- and spec is anything that is8

below 60 psig -- that, then, gets entered into the9

corrective action program.  They actually do, although10

Tech Spec 3.1.5 only requires this to be done daily,11

they, in fact, do it twice daily.12

This information is entered into plant13

corrective action programs.  Twice a week they do a14

trending analysis looking for trends, even though the15

pressure may still be above the alarm point, 60 psig.16

If they see it going down, they will take necessary17

steps to look at it.18

The actual safety limit for the pressure19

is 30 psig.  So, there is a huge amount of margin20

between the starting pressure, 72 psig, the alarm21

pressure, 60 psig, and the design pressure, which is22

30 psig.23

Because the pressure in the seal region is24

higher than the inside and higher than the outside,25
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any leakage is going to be detected.  Now we have1

looked at all sorts of failure mechanisms.  That is2

why we can say the failure of the system doesn't3

affect safety.  It doesn't affect the seals.  The4

seals are there regardless of the pressure monitoring.5

The electrical measurement and the alarm6

function, if that is not working, if there is an7

electrical failure, the pressure can be monitored with8

a gauge.  At the top, you will see on the top lefthand9

side just at the protective cover there is a valve up10

there, and you can physically connect a pressure11

gauge, either at that point or down near the12

overpressure control box.  So, even if the electrical13

system failed or something failed, you can still do14

your daily monitoring.15

We talked about flooding.  Even if the16

site were flooded above the 1,000-year flood, you17

could go out there in a boat and connect up a gauge18

and measure the pressure.19

But even if there were a failure, the20

seals themselves remain.  We have now had these seals21

in operation, I guess Surry's system went into22

operation in 1986, or thereabouts.  To my knowledge,23

there has never been a seal failure that resulted in24

a lack of confinement.25
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So, this is built-in suspenders.  This is1

a way to determine that the seals are okay.  But the2

seals are the safety-related system.  The seals are3

part of the license renewal program.  The pressure-4

monitoring system is not.5

Did that answer your question?6

JUDGE TRIKOUROS:  Yes, it does.  Thank7

you.8

JUDGE GIBSON:  You maintain that the9

pressure-monitoring system is an active structure10

system or component and is not subject to the aging11

management review, which only addresses passive12

systems, is that right?13

MR. SILBERG:  Yes, and it is active in14

that we test it on an ongoing basis.  It is not15

something, as I said before, that is sitting off in16

concrete somewhere where you can't detect a failure.17

We can detect a failure every day.18

JUDGE TRIKOUROS:  The definition of19

important to safety is that a failure would lead to a20

direct release of radiation?21

MR. SILBERG:  Correct.22

JUDGE TRIKOUROS:  In this particular case,23

you are saying the pressure dropping below the action24

point, or if the pressure disappeared entirely, there25
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would be no release, unless there were a simultaneous1

seal failure?2

MR. SILBERG:  Correct.  And we have3

analyzed seal failures, and we have done the analysis.4

Our analyses show in an accident situation, if I am5

getting my numbers correct, we can, in essence, take6

the lid off the canister.  We can fracture every fuel7

pellet.  We can assume leakage through the clad a8

hundred times design basis, and we are still within9

the accident dose limit, the 5-rem limit in 72.106.10

So, we have analyzed this 16 different11

ways, and we simply can't figure out a way why this12

would be important to safety or cause a failure in the13

system that is important to safety.14

JUDGE TRIKOUROS:  It is surprising that a15

daily monitoring in tech specs of a not-important-to-16

safety system would occur.  It almost appears that the17

monitoring function is giving it a higher level of18

importance than its quality classification, but there19

may be logic to that.20

MR. SILBERG:  Yes, I don't know the21

history of how it came to be daily monitoring.  I tend22

to agree with you that it seems to be overkill, but it23

is and those are the tech specs that we are operating24

under.25
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JUDGE TRIKOUROS:  Right.  Now, if you1

compare tech specs to aging management testing, which2

would you say had the higher level of criticality and3

importance?4

MR. SILBERG:  Well, in terms of detecting5

a failure in the system, the tech spec testing would6

certainly be much more precise and much more likely to7

promptly detect a failure than an aging management8

analysis.9

JUDGE TRIKOUROS:  And if one were to10

declare that the tech spec readings were aging11

management required as well as tech spec required, it12

would essentially change nothing?13

MR. SILBERG:  That is correct.  And the14

monitoring process is relied on for the integrity of15

the seals.  So, part of the aging management of the16

seals is the fact that we monitor, but you are getting17

a step removed when you talk about the pressure-18

monitoring system.  There are lots and lots of active19

components in the world.  They all support important20

functions, but not all of them qualify as part of the21

Aging Management Program.22

JUDGE TRIKOUROS:  Is there any failure of23

a passive component of this system that would not be24

detected in some manner by the technical specification25
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testing?1

MR. SILBERG:  We haven't figured one out.2

I mean, if the tank would rupture -- I am not sure the3

tank is passive.  If a vent line would rupture, if a4

tubing would rupture, those are all detectable,5

because pressure will drop.  This is a closed system.6

If you get a hole in the system, if you get a crack in7

the line, pressure is going to drop and that is8

detectable.9

JUDGE TRIKOUROS:  Are the pressure gauges,10

there are redundant or diverse pressure gauges, single11

pressure gauge per canister?12

MR. SILBERG:  There is an alarm and there13

is a gauge that tells you the actual pressure.  I14

don't believe there are two pressure sensors.15

JUDGE TRIKOUROS:  Are they commercial16

equipment?17

MR. SILBERG:  Yes.18

JUDGE TRIKOUROS:  And that also is a19

function of the fact that is not important to safety,20

correct?21

MR. SILBERG:  Correct.22

JUDGE TRIKOUROS:  The staff seems to23

believe that this system should be important to safety24

or at least are evaluating it with respect to25
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considering changing it to an important-to-safety1

system.  That is what you say in your pleading.2

MR. SILBERG:  That is our understanding.3

I think we are told they are looking at it.  I can't4

tell you whether that is because there is a contention5

or there is a contention because the staff is looking6

at it.  I don't know if there is a cause and effect at7

all.8

It does seem the fact that these systems9

in other plants have been treated as we are treating10

it, and now the staff may be rethinking now.11

JUDGE TRIKOUROS:  Maybe the staff could12

address that.13

MR. SILBERG:  Right.  We understand, you14

know, we agree that the staff should be a dynamic15

organization and not necessarily stick with the same16

answer just because it was the prior answer.  But we17

do note that systems in other plants of which we are18

aware are treated as we would treat our pressure-19

monitoring system.20

JUDGE TRIKOUROS:  Yes, go ahead.21

MR. HAIR:  And to respond, Your Honor, the22

staff, as with our environmental review, we are in the23

infancy of our detailed safety evaluation.24

Just to briefly respond, related to the25
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contention, the contention is not driving the safety1

review, nor have we indicated that, due to this2

contention, we are questioning the current licensing3

basis.4

Quite simply, we look at these issues on5

a case-by-case basis, and our historical6

determinations certainly do have an important place in7

our evaluation.  However, it doesn't take the place of8

a case-by-case evaluation, which is currently ongoing.9

JUDGE TRIKOUROS:  Is this system important10

to safety anywhere in the United States, in any cask,11

in any plant application that you know of?12

MR. HAIR:  No,  Your  Honor.13

JUDGE TRIKOUROS:  But, just to make clear,14

you are not opposing the admission of this contention,15

is that right?16

MR. HAIR:  That is correct.17

JUDGE TRIKOUROS:  Okay.  Thank you.18

JUDGE ARNOLD:  Let me ask you this:  let's19

say the staff did make the determination that it was20

safety-related.  What more could possibly be wanted in21

the way of an Aging Management Plan in addition to22

daily surveillance?  I mean, that seems to me to be23

far more than most Aging Management Plans I have seen.24

MR. HAIR:  I think we are getting one step25
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ahead of where the staff's analysis is at.  Currently,1

we are just evaluating the scoping determinations.  In2

license renewal for an ISFSI license, for scoping, not3

only do we ask ourselves whether or not it is an SSC,4

important to safety, but whether or not it impacts the5

safety function.  And that is part of the renewal.6

And certainly, our initial licensing basis7

is comprehensive enough to take a look at that as8

well.  It is not, all of a sudden, the staff takes a9

new look at something and decides, well, even though10

it is not an SSC, important to safety, it impacts the11

safety system.12

However, per our guidance to look at these13

renewals, it is another question that we ask.  Before14

we would get to whether or not it meets that threshold15

and should be included in the Aging Management Plan,16

we have to kind of kind of cross that hurdle first.17

So, I can't really comment on what that would look18

like.  And certainly, we appreciate the Applicants19

sort of fleshing that out here, but I can't get into20

any more detail than they already have.21

JUDGE ARNOLD:  Thank you.22

JUDGE TRIKOUROS:  Can we ask the23

Petitioner to comment on where they were going with24

this?25
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MR. MAHOWALD:  Yes, Your Honor.1

First off, with respect to whether the2

pressure-monitoring system fits within the definition3

of important to safety, we would say that the4

important-to-safety definition also includes SSCs that5

are not important to safety, but whose failure could6

prevent fulfillment of a function that is important to7

safety or their failure as support SSCs could prevent8

fulfillment of a function that is important to safety.9

Where we are going with this is the10

concern with respect to the leakage that occurred at11

Peach Bottom and Surry.  It was that there was12

significant corrosion observed, corrosion that would13

have occurred and existed for a period of time much14

longer than a 24-hour or once-a-day or twice-a-day15

inspection and monitoring.16

And so, what we are getting at with the17

concern is this corrosion that led to the leak of the18

PMS -- and we acknowledge that it was the outer seal19

-- would have occurred and been occurring for a much20

longer period of time.21

The other concern that we have is that the22

corrosive material was actually observed inside on the23

interior seal as well.  And so, the concern is simply24

that you potentially have an ongoing area of corrosion25
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that could, and in these instances did, result in a1

breach of the outer seal, but also was observed having2

corrosive matter on the inner seal.3

And then, the next step with that as well4

is also the concern with respect to the high-burnup5

fuel, which may have further effects of degradation6

with respect to that interior seal.7

JUDGE TRIKOUROS:  But I can't understand8

how the high-burnup fuel would affect the corrosion of9

the outer or inner seal.  Is there some connection10

between that that I am missing?11

MR. GREEVES:  It is just the high-burnup12

fuel is a game-changer in this business.  It adds a13

lot of stress, and there is very little data on what14

the results of that are.15

JUDGE TRIKOUROS:  I understand, but we are16

talking about these seals.17

MR. GREEVES:  The seals are what is18

protecting the high-burnup fuel from release.  So, it19

is the source term below that.20

I don't want to belabor the point, but --21

JUDGE TRIKOUROS:  Right, but they are also22

protecting the release of non-high-burnup fuel.  I23

mean, they are independent of the fuel, correct?  I am24

asking.25
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MR. GREEVES:  Correct.  I think the key is1

the timeframe that it takes to compromise the outer2

seal, and for those corrosion products to form I think3

is a material basis the staff to evaluate this.  And4

that is what I took when I read that they agreed to5

admit the contention.6

JUDGE TRIKOUROS:  So, what you are asking7

for is some sort of a visual inspection of the seals?8

MR. GREEVES:  Consideration of this type9

of an event.  I don't know what the solution is.  I10

haven't had a chance to talk to staff about that.11

JUDGE TRIKOUROS:  Typically -- and again,12

I am not an expert on these casks -- but in the13

reactor world, certainly, the corrosion of that seal14

would not be a high-worth target in the sense that, if15

it failed, there wouldn't necessarily be a release.16

But, again, that is really the question.  If one of17

these seals fails, there wouldn't be a problem.  You18

would have to have both seals failing, correct?19

MR. GREEVES:  And the logic is you now are20

one seal removed from a release.21

JUDGE TRIKOUROS:  Right.  Again, do you22

know what is involved in an inspection of the seals?23

Is this --24

MR. GREEVES:  I can't speak to that.  I25
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don't think there is -- it is fairly rare because it1

is a problem; you know, you have to bring it back into2

the plant to do it.  So, it is a lot of effort to3

inspect these seals.  But I think the Applicant would4

be better to describe that or the staff.5

JUDGE TRIKOUROS:  Okay.  We are talking6

about Surry and Peach Bottom, I believe, right, the7

two leaks that occurred?8

MR. GREEVES:  They are examples of where9

the outer seals was compromised, correct.10

JUDGE TRIKOUROS:  Right.  And how old were11

those ISFSIs?  Do you know?12

MR. GREEVES:  I can't tell you.  I think13

Surry has been around for a while.14

JUDGE TRIKOUROS:  Did they do a root-15

cause?16

MR. GREEVES:  They did.  And I tried to17

get that information online; it is hard to come by.18

JUDGE TRIKOUROS:  Okay.19

MR. GREEVES:  Maybe the staff has it.20

JUDGE TRIKOUROS:  All right.  Applicant21

Counsel, it looks like they are talking about22

preventive maintenance or at least a preventive23

inspection for at least outer seal corrosion failure.24

MR. SILBERG:  My understanding is that the25
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seals are quite tight.  Obviously, that is why they1

are seals.  I don't think you can see the seal, the2

outer or the inner seal, unless you take the head off.3

Now I believe that this would be an4

inspection of opportunity.  If, for some reason, one5

of the casks were taken back inside the plant and6

opened up, then we would clearly use that as an7

opportunity to inspect not only the seals, but8

everything else.  I think that is part of our9

procedures.10

But to inspect even the outer seal sitting11

out on the pad, I don't think you can do that without12

dismantling the cask.  I suspect the doses from just13

moving a cask back into the plant, taking the head14

off, looking at the seals, would far outweigh any15

possible savings of anything.16

JUDGE TRIKOUROS:  For a not-important-to-17

safety component?18

MR. SILBERG:  Correct.19

JUDGE TRIKOUROS:  Or I take that back.20

The seal itself is an important-to-safety component,21

right?  But the pressure-monitoring system is not?22

MR. SILBERG:  That is correct.23

JUDGE TRIKOUROS:  The Petitioner seems to24

be claiming that it fits in the Aging Management25
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Program because it is an important-to-safety component1

that is passive, right?  That is what I hear.2

MR. SILBERG:  I think I have heard that.3

JUDGE TRIKOUROS:  Yes?4

MR. GREEVES:  But the system has active5

and passive components.  The Applicant described it.6

The testing, the meters that you put on it are active.7

For the system to work, the seals have to work, and8

the seals are passive.  So, it is a system, and the9

system needs to work to avoid releases.  So, that is10

why our contention is it is important to safety.11

JUDGE TRIKOUROS:  And do you have any12

insight into the inspection difficulty involved in13

this?14

MR. GREEVES:  I am aware it is quite15

difficult because, as the two compromised seals16

elsewhere, I believe they had to be taken back into17

the plant and removed to even understand what was18

going on, and cleaned up and refurbished.  So, it is19

very difficult.20

JUDGE TRIKOUROS:  And is there any ISFSI21

anywhere in the United States or anywhere that you22

know of that actually does any sort of an inspection23

on these seals?24

MR. SILBERG:  We are not aware, and I25
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would note, just so it is clear, the seals are safety-1

related.2

JUDGE TRIKOUROS:  Yes, I --3

MR. SILBERG:  The issue here is not the4

seals, but the pressure-monitoring system, just so5

that is clear.6

JUDGE TRIKOUROS:  I understand.  But a7

failure of one of the seals would result in a lot of8

helium?9

MR. SILBERG:  Yes, but not necessarily --10

well, but not a loss of confinement or release of11

radiation from the canister.12

JUDGE TRIKOUROS:  I understand, but the13

likelihood of both seals failing simultaneously, such14

that the loss of helium would, in essence, the result,15

there would be a release at that point, it would16

require that.  If one of the seals failed, the helium17

would leak out; the pressure would go to an alarm, and18

then somebody would have to come in and investigate19

and, obviously, at that point dismantle it and find20

out what is wrong.21

MR. SILBERG:  Correct, and that is, in22

fact, what happened at Surry and at Peach Bottom.23

JUDGE TRIKOUROS:  Did Surry or Peach24

Bottom, to your knowledge, to anyone's knowledge,25
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change their procedure to require an inspection of the1

seals after that failure?2

MR. SILBERG:  Well, I do know that the3

Surry license renewal I believe was after the seal4

event.  And I do know that the Surry pressure-5

monitoring system was not part of the license renewal6

program, not part of their Aging Management Program.7

I think that that is the correct sequence.8

JUDGE TRIKOUROS:  All right.  And it9

sounds -- again, I am not familiar with the design10

basis of this particular component area -- but it11

seems as if the double-seal with the pressure-12

monitoring system was there, the assumption being only13

one seal would fail and action could be taken from the14

pressure-monitoring system.15

MR. SILBERG:  Correct, but we did analyze16

the loss of both seals as an accident event.  It is in17

our SAR, and it shows that we are within the design-18

basis accident dose limits.  And I think I briefly19

summarized some of the assumptions, and they are20

really quite staggering.21

We assume you take the head off.  You22

assume that you have pinhole leaks all over the whole23

core.  You assume that every pellet in that canister24

is fractured.  You assume all the gap gases are25
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released.1

JUDGE TRIKOUROS:  Right.2

MR. SILBERG:  And we still meet 5 rem.3

JUDGE TRIKOUROS:  Right.  But I think the4

important conclusion for us is that the initial5

discussion that you presented regarding the tech spec6

monitoring of the pressure, the tech spec pressure-7

monitoring of the pressure-monitoring system is not8

the issue.  Even if you put that into an Aging9

Management Program, that was not the issue.10

But when you first started your11

conversation, your discussion, you had indicated that12

it would be better than an Aging Management Program in13

the sense that you are looking at it every day.  But14

it isn't that that is of concern.  It is the status of15

the passive component seals.16

MR. SILBERG:  Well, it is of concern17

because that is the issue that the Petitioners want to18

raise.  They have not raised the quality of the seals.19

They have not raised the fact that the seals are not20

properly considered in the Aging Management Program.21

There is no suggestion that that is the issue.22

The only issue that you are faced with as23

a Licensing Board is whether the pressure-monitoring24

system needs to be part of license renewal.25
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JUDGE TRIKOUROS:  Yes, that is certainly1

a question.  Reading your pleadings, you would not2

know that you were talking about seal corrosion3

monitoring in the Aging Management Program4

necessarily.  But why do you focus on the pressure-5

monitoring system?  It sounds like you don't really6

care about the pressure-monitoring system.7

MR. GREEVES:  The pressure-monitoring8

system is just that; it is a system.  It includes the9

seals.  It doesn't work without the seals.  And so, it10

is a system.  It is the seals plus the pressure-11

monitoring system.  So, it has active and passive12

components that give you this reading.13

And what we said earlier was that these14

events elsewhere, they weren't discrete events in half15

a day.  It took time for that corrosion to occur, and16

inside the seal there was evidence of corrosion.17

JUDGE TRIKOUROS:  Right, but the pressure-18

monitoring system worked as per design in both of19

those cases, apparently, from what I hear in the20

discussion.21

MR. GREEVES:  Eventually, it showed the22

leak, correct.23

JUDGE TRIKOUROS:  Yes, and what really was24

the problem was the corrosion of the outer seal.25
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MR. GREEVES:  Yes, as part of the system.1

And it gets into a risk analysis.  In some ways, it2

is, what is the risk of the corrosion reaching the3

second seal before the pressure-monitoring system4

reveals it?  That is the issue to be worried.  I took5

it that the staff admitted the contention and that6

would be part of their material deliberations.7

MR. SILBERG:  If I could, Judge Trikouros,8

it seems to me that the argument that the seals are9

part of the pressure-monitoring system is a red10

herring.  The seals are part of the pressure-11

monitoring system, but the pressure-monitoring system12

exists independently of the seals and exist13

independently of the pressure-monitoring system.14

So, yes, you do look at the seals as part15

of the pressure-monitoring system, but you look at the16

seals anyway.  And the seals have to be there17

regardless of the pressure-monitoring system.18

JUDGE TRIKOUROS:  Yes, I mean, clearly, it19

has been indicated that the seals are important to20

safety components; the pressure-monitoring system is21

not important to safety.22

MR. SILBERG:  Correct.23

JUDGE TRIKOUROS:  Yes, they are not24

related other than one monitors the other, so to25



231

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

speak.1

Okay.  Is there any other comment that you2

would like to make on this?3

MR. MAHOWALD:  The only other comment,4

Your Honor, would be that there still is very limited5

data available about the performance of the seals, and6

that we do believe that there is inadequate data when7

it comes to the performance of those seals in high-8

burnup storage systems for periods of up to 60 years9

or the 40 years.10

JUDGE TRIKOUROS:  Well, again, you said11

that again.  And I want to make sure I understand12

this.  I don't see a connection between what type of13

fuel is in that cask and that seal.  If there is one,14

I would really like to understand that.15

MR. GREEVES:  This notion of the high-16

burnup fuel is a bit of a game-changer that runs17

through contentions.  We had a system that was for a18

20-year period, low-burnup fuel.  Now that paradigm --19

it was 20 years, low-burnup fuel, go to Yucca Mountain20

the first quarter of this century -- that paradigm has21

changed.22

All the guidance the staff put out was23

based on thinking of 20 years and low-burnup fuel.24

Now that paradigm has completely shifted to no Yucca25
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Mountain, 40-year renewal, and now the introduction of1

--2

JUDGE TRIKOUROS:  That is Contention 6.3

So, we will get there in a second.  So, we can close4

this out, strictly speaking, the seal performance5

would or would not be degraded by the presence of6

high-burnup fuel?7

MR. GREEVES:  Yes, it is just a matter of8

degree in terms of a higher source term, but you are9

right.10

JUDGE TRIKOUROS:  Okay.  And did Surry or11

Peach Bottom have high-burnup fuel when this occurred?12

MR. GREEVES:  I think all this experience13

is with low-burnup fuel.14

JUDGE TRIKOUROS:  I'm sorry, low-burnup?15

MR. GREEVES:  Low-burnup fuel.16

JUDGE TRIKOUROS:  Okay.  All right.  I17

think we understand this thing a little bit better18

now.19

MR. SILBERG:  If I could just add one20

comment, first, I would note, from the legal21

standpoint, high-burnup fuel I don't think was22

mentioned at all in the petition or in the reply.  I23

just did a quick scan for it, and I didn't see it.  I24

may be incorrect.25
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Second, Mr. Greeves' testimony here, while1

I think illuminating, does not substitute for showings2

in the petition or in the reply.  Although I have3

worked with Mr. Greeves for many years, and he4

certainly was one of the NRC's stars in terms of Yucca5

Mountain, I don't think high-burnup fuel was his area6

of expertise.  And I don't think we can substitute7

that for the kind of showing that is required as a8

contention.  I agree high-burnup fuel really belongs9

in a different contention than this.10

JUDGE GIBSON:  All right.  Thank you.11

Judge Arnold, do you have anything else on12

Contention 5?13

JUDGE ARNOLD:  For Petitioners,14

essentially, what your contention is saying to me is15

that there should be some sort of Aging Management16

Plan on the overpressure monitoring system, correct,17

overall?18

MR. GREEVES:  The concept of aging19

management doesn't run to active systems.  This20

question of can active systems be part of this21

licensing process, they are not precluded.  So, we are22

raising this issue, and we would like to have it23

evaluated on its merits, which we have just discussed24

here.25
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So, I am not saying that there is an aging1

management approach you can apply to that pressure2

tube that is on that chart.  That is part of an active3

system, but that doesn't preclude it from being an4

item important to safety for this proceeding.5

JUDGE ARNOLD:  Hypothetically, let's say6

somebody did determine it was important to safety,7

but, then, they would say, "But it is monitored daily8

and it cannot significant benefit from any additional9

monitoring."  Have you provided any evidence in your10

contention, any support to say that the system would11

benefit from being included in an Aging Management12

Program?13

MR. GREEVES:  The issue is how long does14

it take for that corrosion to take place and occur15

inside the outer seal.  That is the topic that I think16

merits evaluation under this proceeding.17

JUDGE ARNOLD:  Okay.  Thank you.18

JUDGE GIBSON:  Anything further, Judge19

Trikouros?20

Okay.  Let's turn to Contention 6.  I know21

that my colleagues have a number of questions on this.22

I have, again, just got a couple of sort of 30,000-23

foot questions I want to ask to sort of set the table.24

Counsel for the Staff, you would admit25
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this contention, but only in part, is that correct?1

MR. HAIR:  Yes, Your Honor.2

JUDGE GIBSON:  Okay.  And you give two3

reasons you would only admit this in part.  First,4

your sense that, contrary to the tribe's claim, the5

Applicant does take full burnup credit in its6

criticality analysis, is that correct?7

MR. HAIR:  It does not.  Your Honor, the8

Applicant does not take any burnup credit in their9

analysis.10

JUDGE GIBSON:  And do you agree with the11

staff, Petitioner?12

MS. HARSHAW:  We do.  Oops.  Sorry.13

JUDGE GIBSON:  That's okay.  Go ahead.14

MS. HARSHAW:  I was just going to say we15

do.  The Applicant agrees with the staff that we do16

not take credit for burnup in our criticality17

analysis.  That is pretty clear in our SAR.18

JUDGE GIBSON:  Okay.  But, Petitioner, you19

maintain that they do, is that correct?20

MR. MAHOWALD:  We are in agreement as21

well.22

JUDGE GIBSON:  You are all three in23

agreement on this point, is that right?24

MR. MAHOWALD:  Yes on burnup credit.25
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JUDGE GIBSON:  Okay.  Well, that is good.1

Then, we have got one thing knocked out here.2

Now the second reason you claim that3

Contention 6 is only admissible in part is that the4

tribe did not identify specific storage conditions the5

Applicant should have considered in its criticality6

analysis.  Now what is not specific enough about what7

the tribe identified?8

MR. HAIR:  Well, Your Honor, I think it is9

more of an issue of clarity what the Petitioners were10

getting at with respect to the relationship with11

criticality and also the analysis of high-burnup fuel.12

So, we did not have a clear understanding of what the13

issue was with respect to criticality.14

JUDGE GIBSON:  Okay.  Okay.  Judge Arnold?15

JUDGE ARNOLD:  Okay.  I hope you don't16

mind if I start from scratch and maybe cover some17

ground that you just did.18

JUDGE GIBSON:  No, no, no, that's okay.19

I only asked two questions.20

(Laughter.)21

JUDGE ARNOLD:  Yes.22

JUDGE GIBSON:  Maybe three.23

JUDGE ARNOLD:  Okay.  The primary24

challenge, as I read the contention, is that Northern25
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States Power has failed to demonstrate the1

requirements of 10 CFR 72.122 to protect spent fuel2

from significant degradation during the proposed3

extended storage period would be satisfied.4

And there were two specific examples.5

One, that NSPM has not shown that criticality will be6

prevented under all storage conditions and has not7

provided adequate justification and support for use of8

full burnup credit in the criticality analysis.9

And the second point was that Applicant10

has not adequately addressed potential fuel cladding11

degradation from hydriding oxidation creep,12

embrittlement, and thermal-driven cracking and13

leakage.14

Let me ask Petitioners, is that a15

reasonable summary?16

MR. GREEVES:  It is, but we have dropped17

the burnup credit issue earlier today.18

JUDGE ARNOLD:  I have got it in here.  You19

have said that "has not shown that criticality will be20

prevented under all storage conditions and has not21

provided adequate justification and support for use of22

full burnup credit in the criticality analysis."23

MR. GREEVES:  Correct.  That is what was24

there, and we are dropping the burnup credit portion.25
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JUDGE ARNOLD:  Okay.  And are you1

specifically challenging the possibility of fuel2

cladding degradation during the licensing period or3

are you looking at a period beyond the 40 years that4

is uncertain due to waste confidence?5

MR. MAHOWALD:  We are concerned with both.6

We don't think that there is -- there is no bright7

line as to when the degradation would occur or at what8

point it becomes to a certain level.  There is just9

simply no data out there.  There has been no analysis10

of the high-burnup fuel.  So, we do have concerns and11

questions about the license renewal period as well as12

the period beyond.13

JUDGE ARNOLD:  Okay.  Okay.  Let me ask14

staff this.  It is going back to something we touched15

on this morning.  Is there a requirement that the16

Safety Analysis Report evaluate the condition of spent17

fuel in its container beyond the period of the18

license?19

MR. HAIR:  No, Your Honor, we look at it20

only in terms of the term of the license.21

JUDGE ARNOLD:  Okay.  And my initial view22

of this is it is independent of waste confidence23

because the existence of the waste confidence only24

affects the contents of the Environmental Report.  It25
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doesn't reflect upon the safety analysis.  Is that --1

MR. HAIR:  That is the staff's2

understanding as well, Your Honor.3

JUDGE ARNOLD:  Okay.  Back to the4

Petitioners, on page 53 of the petition regarding5

hydriding creep and stress corrosion cracking, you6

say, quote, "Insufficient information is available on7

high-burnup fuels to allow reliable predictions of8

degradation processes during extended dry storage."9

You also referenced three reports to10

provide information.  In the studies that you were11

citing, what was the time period of storage being12

considered?  Was it up until the license extension or13

was it beyond?14

MR. MAHOWALD:  The studies themselves were15

beyond the license renewal period.  But what we are16

suggesting is the findings are such that there is no17

bright line to say that those issues and concerns18

don't happen at a time sooner than the 100 or 12019

years out.  We believe that there is insufficient data20

to suggest that there is no adverse effect at the 4021

years or less.22

JUDGE ARNOLD:  Well, you say 100-12023

years.  The license extension is for 40 years, for a24

total of 60 years.25
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MR. MAHOWALD:  Correct.1

JUDGE ARNOLD:  In fact, I looked at --2

MR. MAHOWALD:  Your Honor, I'm sorry, but3

Mr. Greeves might be able to clear something -- for a4

better answer.5

MR. GREEVES:  Timing is important.  It is6

clear we are talking about the 40-year extension.7

That is what our petition is about.8

And this issue is being addressed actively9

almost monthly.  On two recent occasions, NRC10

management at the recent REG CON meeting acknowledged11

that the guidance that has existed and the review that12

they have done in the past was based on a 20-year13

renewal period, and the mentality and the guidance14

they put together was focused on that 20-year period15

and its going to Yucca Mountain afterwards.16

This paradigm shift is jarring.  My17

observation is the staff is saying these effects can18

occur earlier and they are not sure when they are19

going to occur.  In fact, the staff briefed the20

Commission on October 23rd and this issue was front21

and center, and the question of when these effects22

actually accrue is something that needs to be23

evaluate.  There is no bright line shielding it from24

the 40-year extension.25
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JUDGE TRIKOUROS:  Can I jump in a little1

bit?2

Okay.  So, what is it about dry storage?3

In other words, are your concerns also applicable to4

wet storage, the spent fuel pool storage?5

MR. GREEVES:  At this time, all we are6

talking about is this application for dry storage.7

JUDGE TRIKOUROS:  I understand, but does8

it apply to wet storage?9

MR. GREEVES:  I mean, storage is a10

completely different dynamic.11

JUDGE TRIKOUROS:  The answer is?12

MR. GREEVES:  It doesn't --13

JUDGE TRIKOUROS:  It would be different?14

MR. GREEVES:  Correct.15

JUDGE TRIKOUROS:  Okay.16

MR. GREEVES:  That is my answer.17

JUDGE TRIKOUROS:  All right.  Let's start18

with the criticality.  There seems to be some19

confusion in reading the pleadings regarding20

criticality credit.  When you say "insufficient21

information to take full credit for" -- or I'm sorry22

-- criticality credit for the full burnup, you are, in23

essence, claiming that the criticality analysis24

assumed fission distribution or fissile material25
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distribution that was associated with whatever the1

burnup limit was for the fuel, right?  Is that what2

you are saying?3

So, therefore, it would be less likely the4

fission to go critical if it were, in fact, a high-5

burnup fuel?6

MR. GREEVES:  We stipulated earlier that7

we would withdraw the high-burnup credit issue.  The8

Applicant took no credit for high burnup.9

JUDGE TRIKOUROS:  Oh, I missed that.  I'm10

sorry.11

JUDGE GIBSON:  Yes.  I tried to clear that12

up.13

JUDGE TRIKOUROS:  It is my own bad14

hearing, I guess.15

JUDGE GIBSON:  You guys should listen to16

me more.17

(Laughter.)18

JUDGE TRIKOUROS:  Okay.19

JUDGE GIBSON:  They just tune me out.20

JUDGE TRIKOUROS:  Right.  Okay.  So, what21

you are saying is that -- I just want to make sure I22

understand it -- that high-burnup fuel was never23

intended to be in dry casks for more than 20 years?24

Now that Yucca is gone, we are going to be having to25
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deal with high-burnup fuel for a lengthy period of1

time.  You are saying that the material properties of2

high-burnup fuel are such that it is not clear that3

there won't be serious issues with storage?4

MR. GREEVES:  I would say it differently,5

but essentially the same.  In the past, the staff has6

looked at these license applications.  They have been7

20-year license applications.  All the guidance ran to8

understanding the concern -- and low-burnup fuel, and9

the paradigm shift that we are all confronted with now10

with no place to go in the first quarter of this11

century, and the fact that the reactors now are12

generating only high-burnup fuel, which we don't have13

any data on.  The staff had the advantage prior to14

having DOE studies, other studies, to understand the15

degradation mechanisms for low-burnup fuel.  They ran16

those tests.  We don't have that for high-burnup fuel.17

And they have identified in these three18

reports the nature of hydride effects, creep, stress19

corrosion, cracking, and there are a number of20

proposals to do tests on these to understand them21

better.  And they are exacerbated by high-burnup --22

JUDGE TRIKOUROS:  Is there any actual23

experience with high-burnup fuel in ISFSI that have24

experienced problems or is this theoretical?25
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MR. GREEVES:  I think the record shows1

there are very few casks that have high-burnup fuel in2

them at this point in time.  But almost all the new3

fuel that is going into casks is going to be high-4

burnup fuel.  I could be corrected by others with the5

data, but I think that is what they have submitted.6

JUDGE TRIKOUROS:  All right.  So, your7

concern is there are no current problems; there is8

insufficient data today, but your understanding is9

that this could be a serious problem.  Your expert10

opinion in this matter is that storage of high-burnup11

fuel will result in storage problems, degradation12

during storage?13

MR. GREEVES:  This is a matter that should14

be evaluated for this 40-year period.15

JUDGE ARNOLD:  I have open here the DOE16

report that you cited to.  I am going to quote here17

from -- oh, what page is it? -- page 59, the second18

paragraph.19

"Continued efficacy or acceptable20

performance of various components within the DCSSes,21

including fuel, cladding, baskets, and neutron22

poisons, is currently demonstrated through analysis23

for relatively short-term, i.e., 60-year, storage24

license periods.  For extended storage, projection of25
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continued efficacy or acceptable performance of these1

components may not be possible without collecting data2

to validate the models developed using data from3

short-term tests."4

Now that would tend to contradict what you5

are saying with the exception that it makes no6

reference to high- or low-burnup fuel.  Do you have7

any comment on what that DOE report is saying there?8

MR. GREEVES:  At this point, I don't9

really want to comment.  This report and the others10

are hundreds of pages.11

But what I will comment on is that at12

various meetings that I have attended the staff is, my13

observation, uncomfortable with the concept that you14

can rule that out over the next 40 years.  It has been15

discussed with the staff at the recent Commission16

meeting where these effects were identified, and I17

don't see a bright line that would rule it out for18

this 40-year period.19

JUDGE TRIKOUROS:  I find it interesting20

that -- well, let me ask this question this way:21

Prairie Island is licensed to store high-burnup fuel22

in ISFSI, correct?23

MS. HARSHAW:  That is correct.24

JUDGE TRIKOUROS:  Okay.25
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JUDGE GIBSON:  And that is since 2009?  Is1

that right?2

MS. HARSHAW:  That is correct.  We haven't3

loaded any yet.  We will be loading our first high-4

burnup fuel in 2013.5

JUDGE GIBSON:  Okay.6

JUDGE TRIKOUROS:  Right.  And in the7

evaluations that licensed that, did any of these8

potential problems materialize in the staff9

evaluation?10

MR. HAIR:  The staff evaluation, Your11

Honor, only looked at the 20-year period for the12

initial license, and that was evaluated, but not to13

the extent that we are discussing.  You know, the14

long-term effects with respect to degradation were not15

looked at.16

JUDGE TRIKOUROS:  All right.  So, one17

might say that the staff is comfortable with the18

storage of this fuel for a 20-year period?19

MR. HAIR:  That is correct.20

JUDGE TRIKOUROS:  And even though it is21

licensed right now without that limitation?22

MR. HAIR:  It is not licensed yet.  We23

will be looking at it for the 40-year license renewal24

period, and that is where we are currently evaluating25
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whether or not those long-term effects may have any1

effect on the storage within the 40-year renewal2

period.3

JUDGE TRIKOUROS:  All right.  So, you4

concur with the Petitioners?5

MR. HAIR:  To the extent that they are6

saying there is no bright line where this issue begins7

or ends.  At this point, all the staff could8

reasonably say about this topic is we are currently9

just evaluating its effect within that 40-year10

process.  While we appreciate, and the Applicant11

points out in their brief, and I believe the12

Petitioner also stated earlier today, the studies that13

are cited look at timeframes well into the long-term,14

post-40-year renewal.  So, the current question that15

is on the staff's plate and we are currently16

evaluating is, do any of those effects exist within17

the 40-year renewal period?18

JUDGE GIBSON:  You wanted to say19

something, Applicant?20

MS. HARSHAW:  Yes.  First of all, again,21

the fact that the staff is reviewing this information22

is not a sufficient basis for this contention, nor is23

speculation about potential issues the basis for a24

contention.  Like we said, the reports that the25
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Community relies on do not address the time period1

within this proceeding.2

Furthermore, the staff just issued the3

license renewal guidance in March of 2011 addressing4

license renewal.  If there was an issue where the time5

period was limited for using that guidance, then6

NUREG-1927, which references this ISG-11 that we7

relied on, if there was an issue, they should have put8

a limitation in there.  We relied on that guidance.9

We followed that guidance.  That is the guidance that10

they told us to use in the statement of consideration11

for the rule.  So, we have followed that guidance.  If12

in the future they find that there is some issue, they13

have plenty of mechanisms to order us to change14

something or do something different.15

MR. MAHOWALD:  Your Honor, if I could just16

make a clarification based on that, we do understand,17

and certainly the guidance and what we are referring18

to ass Interim Staff Guidance 11 regarding high-burnup19

fuel, we point out within that guidance the20

uncertainties with respect to the use of high-burnup21

fuel and encourage the Applicant not only to meet the22

acceptance criteria in the guidance, but also provide23

any new information or studies that may come about24

regarding this topic.25
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So, meeting the guidance is one step to1

this, but we also look at any and all information that2

is currently available and out there.  We haven't made3

a determination based on what we have seen so far as4

to what that information, if it exists and what it5

means.  However, we do understand that the guidance at6

this point is sort of limited in nature.7

JUDGE TRIKOUROS:  So, is it a possibility8

that the license, the 40-year license would be9

conditioned for a re-evaluation of the subject after,10

what, 10 years?  What do we have, 10 years, another 1011

that is beyond the 20?12

MR. HAIR:  Yes, it is possible that the13

license would have a condition, that the time-limited14

aging analysis would kind of limit the term of fuel15

cladding integrity.16

MR. MAHOWALD:  Your Honor, I would also17

just note --18

JUDGE GIBSON:  Yes?19

MR. MAHOWALD:  -- that the regulations do20

say "up to 40 years".  So, it is not a defined21

guaranteed term.  It is our understanding in attending22

some of these meetings that, in order to generate the23

data to test these concerns, that you are looking at24

perhaps 10 years out before you are going to see some25
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of the results.1

So, our concern is granting a 40-year2

licensure when the data is 10 years out.  We are just3

concerned about that time period and think maybe it4

would be appropriate to do a lesser time period.5

JUDGE GIBSON:  Okay.6

MR. MAHOWALD:  But I would also say with7

respect to perhaps putting some sort of conditions,8

that seems to be a reasonable way to approach it as9

well.10

JUDGE GIBSON:  Okay.  I know everybody11

always wants to get the last word in.  Is there12

something that you needed to say, Applicant?  If there13

is not, it is really fine.14

(Laughter.)15

I just didn't want you to feel like I was16

giving you short shrift or anything.  Okay?17

(Laughter.)18

MS. HARSHAW:  The only other point that I19

would like to make is the Interim Staff Guidance that20

talks about evaluating high-burnup fuel on a case-by-21

case basis is specific to transportation issues.  It22

is not storage issues.  So, I would just like to23

clarify the record on that.24

JUDGE GIBSON:  Thank you.25
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Okay.  If we could turn to Contention No.1

7, Petitioner, this has to do with release of2

radiation from the cask containment system due to3

aging of the system, is that right?4

MR. SILBERG:  Could we wait just a second5

while we get our papers?6

JUDGE GIBSON:  Oh, absolutely.  I'm sorry.7

(Pause.)8

Okay.  Are we ready now?  Got our papers9

and our personnel in place?  Okay.  Good.10

Petitioner, this contention concerns the11

releases of radiation from the cask containment system12

due to aging of the system, is that right?13

MR. MAHOWALD:  Yes.14

JUDGE GIBSON:  Okay.  And NRC Staff, both15

the Applicant and you view this contention as not16

being admissible, is that right?17

MR. HAIR:  That is correct, Your Honor.18

JUDGE GIBSON:  Okay.  I want to focus on19

the first of your objections, that the release of20

radiation from the cask containment system is outside21

the scope of this proceeding.  I want to put this in22

my own words to make sure that I understand what your23

argument is.  So, bear with me and correct me if I24

misstate it.25
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But, first, you are saying that the1

licensing basis for the ISFSI prohibits radioactive2

releases under normal operating conditions, is that3

right?4

MR. HAIR:  That's correct.5

JUDGE GIBSON:  Okay.  And that were this6

license to be renewed, that prohibition on radioactive7

releases would continue, is that right?8

MR. HAIR:  That is correct.9

JUDGE GIBSON:  And were the Applicant to10

have any release of radiation, it would be subject to11

enforcement action, is that right?12

MR. HAIR:  Enforcement action is one of13

the --14

JUDGE GIBSON:  Potentially?15

MR. HAIR:  Yes.16

JUDGE GIBSON:  Potentially?17

But for purposes of this renewal18

proceeding, you are saying there is nothing that the19

tribe could challenge about the licensing basis, is20

that right?21

MR. HAIR:  In this proceeding --22

JUDGE GIBSON:  You are just talking about23

this proceeding for renewal of this ISFSI.24

MR. HAIR:  That is correct.25
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JUDGE GIBSON:  Okay.  Okay.  So, Counsel1

for Petitioners, why do you think that the staff and2

the Applicant are wrong in this respect?3

MR. MAHOWALD:  I think the main issue, the4

main concern that we have is that, if there is a5

confinement failure, we think that the appropriate6

approach to that would be to not use the higher dose7

limits in 10 CFR 72.106, which is a 5-rem maximum dose8

for an accident.  We think, since it is an aging9

management issue, that the lower maximum dose in 1010

CFR 72.104 would, should apply to any releases.  And11

that is, I believe it is a 25-millirem maximum dose.12

So, we are looking for just a more conservative13

maximum dose.14

JUDGE GIBSON:  Why would a more15

conservative maximum dose be appropriate in this16

instance rather than what has already been proposed by17

the Applicant?18

MR. MAHOWALD:  Because we are talking more19

of an operational release as opposed to an accidental20

release.21

JUDGE GIBSON:  You are saying there could22

be an operational release as a post-accident release,23

and that that should be addressed in the license?24

MR. MAHOWALD:  Correct.25
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JUDGE GIBSON:  Okay.  What is the answer1

to that, Counsel?2

MS. HARSHAW:  First, our Safety Analysis3

Report does address what would be considered normal4

releases -- it is in the Safety Analysis Report --5

normal operations.  There is a dose analysis that6

calculates if we lost, I believe it is at -- let's7

see, where is it? -- if we lost the overpressure8

system, for example, and we were leaking at just the9

normal, the tested, tech-spec tested leak rate, we10

address the dose limits associated with that, which is11

comparable to if we lost an outer seal, which is12

comparable to what happened at Surry and in the other13

event cited.14

So, we have evaluated events similar to15

that, which is normal operations or, more likely,16

would be called an anticipated operational occurrence.17

There is no basis for saying that a complete loss of18

confinement, something that is very highly unlikely,19

and we have not had any event like this, should be20

compared to the normal operational releases.21

I mean, you first have got to define the22

frequency of the events, and then you decide whether23

that frequency is such that it is an accident or a24

normal occurrence.  Certainly, losing confinement is25
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not normal.  And the Community has provided no data to1

suggest that a loss of confinement would occur on such2

a frequency that it should be considered a normal3

release.4

JUDGE GIBSON:  So, I am just trying to5

find out, are we talking apples and oranges here?  I6

mean, it seems to me that, if I understand the7

Applicant and the staff's position, they are saying,8

essentially, what you have to do is to license for9

normal operation, and that they are proposing, you10

know, what they are proposing here is according to11

normal operation; and that what you are basically12

doing is to suggest that some extraordinary event that13

would not be covered in the license, but that could be14

the subject of an enforcement action, should be15

covered in the license.16

But it seems like you are saying, no, that17

is just what should be in the license.  You know, we18

are up here; we are just trying to understand -- we19

are hearing like two different sides.  You all are20

like talking past each other.  So, can you help me21

understand that?22

MR. MAHOWALD:  Yes.  I think what we are23

talking about, again, is that 40-year term where we24

are very concerned about the aging effects, and the25
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fact that there may be more likelihood or more1

susceptibility to leaks.2

With the nearest Community residents 6003

yards away from the ISFSI, all we are saying is that4

the maximum dose limit should be the dose limit in 105

CFR 72.104, the 25-millirem, as opposed to the maximum6

dose limits of 10 CFR 72.106, which are the 5 rem.7

JUDGE GIBSON:  Okay.8

MR. MAHOWALD:  So, I guess we disagree in9

terms of whether one is an accident or one is just10

sort of, I guess for lack of a better word, more11

passive aging management problem leak.12

JUDGE GIBSON:  So, you are saying it is13

104 versus 106?14

MR. MAHOWALD:  Yes.15

JUDGE GIBSON:  Staff, is it 104 or 106?16

MR. HAIR:  Well --17

JUDGE GIBSON:  Or neither?  Or both?18

MR. HAIR:  No, it is one or the other.19

JUDGE GIBSON:  Okay.20

MR. HAIR:  A loss of containment, you21

know, if there was any type of loss of containment,22

based on aging, based on any other initiating event,23

it is an accident, in our mind when we review.  So,24

72.106 would apply in that circumstance.25
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Normal operation does not include a loss1

of confinement.  So, I think that is where the lines2

are crossing here.  In our review, we don't consider3

any loss of confinement to be within the purview of4

normal operations.  As the Applicant has stated, they5

define what those accident conditions are.  I believe6

that they would include loss of any type of7

confinement or a radiological release.8

JUDGE GIBSON:  Okay.  So, they are9

essentially saying that you are wrong.10

(Laughter.)11

And what they are saying is that you are12

not really talking about an event that is the way that13

they license things.  That is not that it is okay for14

that to happen, just that they don't address that in15

the license this way.16

If an event like that were to happen,17

okay, they would do something about it.  Okay?  They18

would take enforcement action or something else, if19

that happened.  But they are just saying that is not20

part of the licensing basis, if I understand21

correctly.22

MS. HARSHAW:  Yes, let me clarify.  It is23

considered, our current licensing basis, which is24

submitted with the application, is that a loss of25
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confinement is an accident.1

Now the way that license renewal works is2

that we are trying to maintain that licensing basis.3

So, first, what we do is we scope components or4

structures, systems and components, into license5

renewal based on their licensing basis, whether they6

are safety-related or not-safety-related.  And then,7

we evaluate them.  We do an aging management review,8

and we say, what could cause these components to9

degrade such that they won't meet that licensing10

basis?  And then, we develop an aging management11

activity to address those things, so that we continue12

to meet our licensing basis.13

So, our licensing basis is there are no14

releases.  Our licensing basis is that a loss of15

confinement is an accident.  So, the whole process16

works together to make sure that we are maintaining17

our licensing basis.18

JUDGE GIBSON:  Okay.19

JUDGE TRIKOUROS:  In reactor terminology,20

the Petitioners are asking that a design-basis21

accident result in doses no higher than Appendix I22

limits?  Is that an analogy that applies here?23

MS. HARSHAW:  Yes, that would be an24

accurate characterization.25
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JUDGE TRIKOUROS:  And in other words, an1

accident within the design basis should have releases2

no higher than normal operating releases.  In this3

particular case, normal operating releases are zero.4

So, they are asking that 72.106 be totally eliminated,5

basically.6

MS. HARSHAW:  That is a good7

characterization.8

JUDGE TRIKOUROS:  Okay.  And that is not9

anything that has direct -- that is a generic10

regulation.  So, they are asking for this on a generic11

basis, it sounds like.  Clearly, they are asking for12

it for Prairie Island, but it has generic13

implications.14

MS. HARSHAW:  Yes, they certainly are not15

providing us any legal basis why that is an16

appropriate action to take.17

JUDGE TRIKOUROS:  So, in essence, they are18

attacking the regulation?  This is an attack on the19

regulation or a disagreement with the regulation?  Am20

I reading that correctly?21

MS. HARSHAW:  I would agree with that.22

MR. HAIR:  Your Honor, I think that is a23

fair characterization when looked at one way.  The way24

the staff sees it, more or less, is just changing the25
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definition of whatever an initiating event for a1

design-basis accident would be.2

You know, it seems to me that the3

Petitioners are asking that aging of the casks would4

not be an initiating event for an accident, which5

would then trigger a lower threshold for dose.6

JUDGE TRIKOUROS:  I understand, but the7

current licensing basis is not that way.8

MR. HAIR:  No, it is not, Your Honor.9

JUDGE TRIKOUROS:  And the licensing basis10

for all ISFSIs in the United States is not that way.11

MR. HAIR:  No, it is not.12

JUDGE TRIKOUROS:  And the basis for the13

request to change the licensing basis is based on, I14

think, getting back to issues of high-burnup fuel.  Am15

I correct, Petitioners?  Is high-burnup fuel the16

concern that is prompting you to make this request?17

MR. MAHOWALD:  Yes, that is one of the18

concerns, the high-burnup fuel plus the additional --19

the length of the renewal.20

JUDGE TRIKOUROS:  Right.21

MR. MAHOWALD:  So, those go kind of hand-22

in-hand throughout our concerns.23

JUDGE TRIKOUROS:  So, in many respects,24

this is related to Contention 6?25
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MR. MAHOWALD:  Yes.  Yes.1

JUDGE TRIKOUROS:  All right.2

MR. MAHOWALD:  Yes, and just one point of3

clarification.  We are not asking to do away with4

72.106.  We are just simply saying that they would5

both apply in a particular situation; 72.106 would6

apply for an accident, but for something that is what7

we are kind of doing, sort of a degradation and leak,8

that would be more age-related.9

Again, I realize what we are asking --10

JUDGE TRIKOUROS:  It is semantics.  It is11

semantics.  Accidents don't just, you know, happen.12

There is some degradation, some problem that leads13

eventually to an accident, right?  I mean, assuming14

that we are not talking about any kind of terrorism or15

anything like that.16

But all right.  No, I understand, but17

there is some relationship here to Contention 6, and18

it is the high-burnup fuel.  It is that same concern19

that you have for Contention 6 that is driving this.20

MR. MAHOWALD:  Correct.21

JUDGE TRIKOUROS:  Yes.22

MS. HARSHAW:  And I would just like to23

point out that our Safety Analysis Report for the24

TN40HT cask is  for high-burnup fuel.  So, the dose25
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analysis includes high-burnup fuel.1

JUDGE GIBSON:  And this, again, was the2

2009 matter?3

MS. HARSHAW:  That is correct.4

JUDGE GIBSON:  Judge Arnold?5

JUDGE ARNOLD:  Let me just ask, you said6

a few minutes ago the current licensing basis7

classifies any cask leakage as an accident.  Where8

would I go to read that?9

MS. HARSHAW:  That would be at A7(a)8.6.10

JUDGE ARNOLD:  Thank you.11

JUDGE TRIKOUROS:  But, again, I want to12

reiterate, that is consistent across the entire United13

States?  That is not something unique to Prairie14

Island or anything along those lines, correct?15

MR. HAIR:  That is correct.16

JUDGE GIBSON:  Is there anything about, I17

mean, is there anything percolating there within the18

NRC staff on this high-burnup fuel that is going to19

affect either this 104 or 106 number?  I am just20

trying to understand.  I appreciate the fact that21

those rules are in place and we need to follow them.22

But, obviously, this high-burnup fuel seems to be a23

concern.  I am just curious.  Is there anything going24

on that we should be aware of?25
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MR. HAIR:  The short answer is, no, Your1

Honor.  As we discussed just a moment ago, what leads2

to the accident could be multiple factors contributed3

by multiple issues.  High-burnup fuel is, you know, a4

potential component of something that would initiate5

degradation over time that would lead to an accident.6

But, as far as how that fits within 72.104 or 106, it7

won't affect that.8

JUDGE GIBSON:  Okay.9

Judge Arnold?10

JUDGE ARNOLD:  No, I'm fine.11

JUDGE GIBSON:  Just Trikouros?12

JUDGE TRIKOUROS:  No.13

JUDGE GIBSON:  Believe it or not, I think14

that concludes our questioning.  Now I told you all15

that you all would have an opportunity for a closing16

statement, if you so desire.  If you all have anything17

that we haven't covered or you feel that we really18

have to be apprised of, I certainly want to afford you19

that opportunity.  On the other hand, if you think20

that we have been completely comprehensive and there21

is nothing else that we need to know about, don't feel22

obligated.23

I will give you all a couple of minutes to24

confer among yourselves.  Why don't you all do that?25
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Not only among yourselves, but between yourselves.  We1

will recess for five minutes and come back, and you2

can tell us if you all want to give a closing argument3

or not.4

(Whereupon, the foregoing matter went off5

the record at 5:36 p.m. and went back on the record at6

5:44 p.m.)7

JUDGE GIBSON:  Okay.  I think we can8

proceed.9

All right.  I understand you all would10

like to do some sort of a closing.  Did you all decide11

how much time you need and who is going to go first?12

MR. SILBERG:  It won't take a long time13

for us, and we didn't discuss order of proceeding.14

JUDGE GIBSON:  Well, since you spoke up15

first, why don't you go first?16

CLOSING STATEMENT ON BEHALF OF THE APPLICANT17

MR. SILBERG:  Like the Prairie Island18

Indian Community, Northern States Power of Minnesota19

and Xcel Energy regret having to be here today.  But20

for the failure of the federal government to dispose21

of spent nuclear fuel from Prairie Island, as required22

by the Nuclear Waste Policy Act and the contract23

signed by the federal government with Northern States24

Power, Xcel Energy would not have had to build and25
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operate the Prairie Island ISFSI, and we wouldn't need1

to renew its license.2

Xcel Energy, Northern States Power,3

together with the Community, the City of Red Wing, and4

the Minnesota Public Utilities Commission have been5

working together to get the federal government to live6

up to its responsibilities through the Nuclear Waste7

Strategy Coalition.8

We highly value our relationship with the9

communities in which we operate.  We particularly10

appreciate the Prairie Island Indian Community's11

willingness to support development of the12

Environmental Assessment as a cooperating agency.13

Until the federal government removes spent14

nuclear fuel from Prairie Island, we are obligated and15

committed to maintain our NRC ISFSI license and to16

renew it as needed, to ensure that aging is being17

managed and safe operation is maintained.18

We continue to operate the Prairie Island19

Plant and the Prairie Island ISFSI safely and20

responsibly, and will continue to do so until all21

spent nuclear fuel and radioactive materials are22

removed from the site.23

We thank the Board for a pre-hearing24

conference.  We appreciate your coming out here today,25
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and we look forward to working together with the staff1

and the Community.2

Thank you.3

JUDGE GIBSON:  Thank you.4

Staff?5

CLOSING STATEMENT ON BEHALF OF THE STAFF6

MS. LEMONCELLI:  We would just like to7

echo, Your Honor, we thank the Board for this8

opportunity to be with you today.  We appreciate the9

spirit of collegiality that has been demonstrated10

among the parties.11

The staff looks forward to continuing its12

review of the application, and we also look forward to13

continuing to work with the Community as a cooperating14

agency.15

Thank you, Your Honor.16

JUDGE GIBSON:  Petitioner?17

CLOSING STATEMENT ON BEHALF OF PETITIONER18

MR. MAHOWALD:  Likewise, we would like to19

thank the Board for your time and attention today,20

very thorough and diligent working through the various21

contentions and the issues.22

Thanks, also, to staff and NSP23

individuals.  We do also share the view that this has24

been a collegial atmosphere.  We appreciate the25
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willingness to address the tribe's concerns.1

We do share the sentiments.  We are not2

here to challenge our nation's failed nuclear waste3

policy, but that failed policy is the main reason we4

are here today.  Nuclear waste continues to accumulate5

on Prairie Island.  Because of the numerous and6

ongoing delays in implementing federal nuclear waste7

policy, in particular, with the construction of a8

permanent repository, we are worried that nuclear9

waste will be stored on Prairie Island certainly for10

periods far longer than originally intended, and as11

the new regulations get developed, for potentially12

periods that just completely boggle the mind.  At some13

point in time, 100 years or 200 years is in no way,14

shape, or form temporary.15

The tribe has serious concerns that the16

renewal, especially for the 40-year time period with17

the high-burnup fuel that will now be loaded going18

forward -- every cask loaded going forward will be19

with high-burnup fuel.  There is currently enough20

high-burnup fuel in the spent fuel pool to fill 2921

casks.  So, we are already up over the 48 number.  We22

think that those numbers need to be addressed in a23

realistic way.  The regulations need to give way to24

reality in some regard when it comes time to the25
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number of casks that are considered and the duration1

of the waste.2

Once it is on the cask, once the cask is3

loaded with the fuel and placed out on the pad, 204

years, 40 years really becomes academic.  Nobody wants5

to open it.  Nobody wants to move it.6

And so, when it comes to addressing the7

tribe's environmental concerns, we hope that there is8

a recognition that there does need to be a need to9

consider to the reality of the 98 fully-loaded casks10

for periods far longer than the 40 years.  But I also11

want to add that we do have serious concerns about the12

40-year time period with the high-burnup fuel.13

Tribal Council Secretary Ronald Johnson14

was here today for most of the proceeding.  We have15

been out to regular meetings out in D.C. almost every16

month for the last three or four months.  At those17

meetings, it is a little bit disconcerting for18

somebody 600 yards from an ISFSI to hear words like19

"unknowns," "uncertain," "lack of data".  We really20

don't know when it comes to the high-burnup fuel.21

So, we understand that it is a priority22

for the staff.  We understand that it is a priority23

for the industry.  But it does give us pause, and that24

is why we filed the petition to intervene in this25
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proceeding.1

Thank you.2

JUDGE GIBSON:  Thank you very much.3

Thank you all.  It is very good to be here4

and to see good lawyering.  We very much appreciate5

the hospitality that the Court here showed us and6

appreciate working with you.7

As a result of that, we will stand8

adjourned.  We will be issuing an order in a few weeks9

and, hopefully, I am sure you all will be happy with10

it.11

(Laughter.)12

And thank you very much.13

(Whereupon, at 4:50 p.m., the proceedings14

in the above-entitled matter were adjourned.)15
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