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 October 12, 2012   
 
 
 UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION 
 
 BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 
 
In the Matter of ) 
 ) 
PROGRESS ENERGY FLORIDA, INC. )   
 ) Docket Nos. 52-029 and 52-030 
 ) 
(Levy County Nuclear Site, Units 1 and 2) ) 
 
 

REBUTTAL LEGAL BRIEF IN RESPONSE TO  
INTERVENORS’ BRIEF OF OCTOBER 5, 2012 

 
 Pursuant to the Atomic Safety and Licensing Board’s (“Board”) September 21, 2012 

Order (Regarding the Briefing of Certain Legal Issues) (“Order”), the NRC staff (“Staff”) hereby 

submits its rebuttal legal brief in response to the Intervenors’ Brief in Response to ASLB Order 

of September 21, 2012 (“Intervenors’ Brief”). 

 This brief addresses only certain statements made by the Intervenors in their answers to 

Questions 2f, 4 and 5.  With respect to the remainder of the Intervenor answers, the Staff relies 

on its detailed answers in NRC Staff Answer to Order Regarding the Briefing of Certain Legal 

Issues (“Staff’s Brief”). 

DISCUSSION 

A. Question 2f1

 
 

Are the four bulleted prohibitions legally enforceable by NRC? Is the Environmental 
Monitoring Plan legally enforceable by NRC?  Please explain.  If NRC issues a 
combined license to PEF, does NRC have any further interest, concern, or role in PEF’s 
implementation of its environmental monitoring and environmental mitigation measures?  
Please explain the legal basis for NRC’s role or non-role. 

                                                           
1 Intervenors answers to question 5a and 6 cross-reference their answer in 2f.  Intervenor’s Brief at 12-14.  
As such, the analysis in this section applies to Intervenor’s answers 5a and 6. 
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 In response to the above question, Intervenors stated that the “NRC has both the 

authority and the responsibility under [the National Environmental Policy Act (“NEPA”)] to 

consider whether environmental damage will occur despite PEF’s purported satisfaction of the 

four bulleted criteria, and whether additional measures should be taken to prevent or mitigate 

adverse environmental impacts.”  Intervenors’ Brief at 5-6.  As discussed in the Staff’s Brief, the 

Staff agrees that NEPA requires reasoned consideration of mitigation measures and their 

expected effects in minimizing adverse impacts, including sufficient explanation of why 

implementation of the identified measures would support the agency’s conclusion about 

reasonably foreseeable impacts of the proposed action. See Staff Brief at 29-31. However, the 

Intervenors also suggest that NEPA provides the NRC with authority to impose prospective 

conditions on a COL to mitigate environmental impacts:  “NRC may impose cost-effective 

mitigation measures as conditions of operation, or it may impose the no-action alternative if 

environmental impacts would be unacceptable and mitigation would be ineffective.”  Intervenors’ 

Brief at 6.  The Intervenors cite four cases in support of this conclusion.  However, as explained 

below, none of these cases supports the proposition that NEPA provides an agency with 

substantive authority to impose environmental mitigation measures. 

 The Intervenors first cite Calvert Cliffs’ Coord. Comm. v. Atomic Energy Comm’n, 449 

F.2d 1109 (D.C. Cir. 1971), which held that NEPA authorizes an agency to weigh the 

environmental effects against the “opposing benefits.” Id. at 1123.  The Intervenors appear to 

interpret this case as holding not only that NEPA requires an agency to consider and disclose 

the environmental costs and benefits of a proposed action, but also that NEPA authorizes that 

agency to undertake or impose mitigation measures.2

                                                           
2 “It may be that the environmental costs, though passing prescribed standards, are nonetheless 

great enough to outweigh the particular economic and technical benefits involved in the planned action.”  
Calvert Cliffs, 449 F.2d at 1123.  To the extent the D.C. Circuit concluded that were an agency to find that 
environmental costs outweigh the assessed benefits, NEPA might dictate the agency’s substantive 
decision, it was overruled by the Supreme Court in Robertson v. Methow Valley Citizens Council, 490 
U.S. 332 (1989), which found that NEPA does not prohibit an agency from finding that “[o]ther values 

  However, the Supreme Court in 
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Robertson v. Methow Valley Citizens Council, 490 U.S. 332 (1989), clarified that NEPA is a 

purely procedural statute and cannot authorize a substantive agency action.  Id. at 351.  

Therefore, Calvert Cliffs does not support the Intervenors’ implication of such substantive NEPA 

authority in their answer to 2f. 

 The Intervenors similarly cite Philadelphia Fuel Storage Co. (Limerick Generating 

Station, Units 1 and 2), LBP-83-11, 17 NRC 413 (1983), where a Licensing Board ruling on a 

NEPA contention stated that noise impacts of the facility’s cooling towers “must be evaluated 

and, if necessary, mitigation measures undertaken.”  Id. at 435.  The Board’s language implied 

that NEPA could mandate implementation of such mitigation measures.  Id.3

Intervenors also cite Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage 

Installation), CLI-02-20, 56 NRC 147 (2002).  In that case, the Commission struck down a Board 

decision to admit an “environmental justice” contention that certain members of a Native 

American tribe were in danger of experiencing disparate environmental impacts from the rest of 

the tribe because of financial impropriety on behalf of the tribe’s leadership.  Id. at 149-50.  In 

finding that such a financial grievance by a tribe member against its tribal leadership was not an 

environmental impact for NEPA purposes, the Commission stated that, “[n]one of this is to say 

that under NEPA our staff and hearing boards do not consider socioeconomic costs and 

benefits at all.”  Id. at 154. 

  However, like 

Calvert Cliffs, this case also predates the Supreme Court’s ruling in Methow Valley, and any 

implication that NEPA authorizes substantive agency action is superseded by that decision. 

However, the case did not focus on the issue of imposing mitigation measures, but 

rather on gathering information about the make-up of affected communities and whether 

                                                                                                                                                                                           
outweigh the environmental costs,” and that “NEPA merely prohibits uniformed – rather than unwise – 
agency action.”  Id. at 351.  For additional discussion of Methow Valley and its impact on NEPA authority, 
please see Staff’s Brief at 22-23. 

3 “Although the National Historic Preservation Act has been complied with, that does not preclude 
the need to comply with NEPA with regard to impacts on historic and cultural aspects of the environment.  
Therefore, noise impacts on the proposed historic district must be evaluated and, if necessary, mitigation 
measures undertaken.”  Limerick, LBP-83-11, 17 NRC at 435 (Internal citations omitted). 
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potential disparate economic benefits were appropriate to consider in an environmental justice 

analysis conducted pursuant to NEPA.  Id. at 153-55.  Although the Commission stated that, 

with respect to environmental justice, the NRC “will make an effort under NEPA to become 

aware of the demographic and economic circumstances of local communities where nuclear 

facilities are to be sited, and take care to mitigate or avoid special impacts attributable to the 

special character of the community,” its explanation focused on the obligation to investigate and 

consider impacts to complete the NEPA review—not to take mitigative action.  Id. at 153, 156-

157.  Indeed, the Commission affirmed its previous statement in Louisiana Energy Services, 

L.P. (Claiborne Enrichment Center), CLI-98-3, 47 NRC 77, 102 (1998) that the Executive Order 

on environmental justice “‘established no new rights or remedies.’”  Id. at 153.  This statement is 

consistent with the Methow Valley holding that NEPA is a purely procedural statute.  PFS does 

not, therefore, support Intervenors’ reading of a NEPA-based authority to impose mitigation. 

Finally, the Intervenors cite Hydro Resources, Inc. (P.O. Box 777, Crownpoint, NM 

87313), LBP-06-01, 63 NRC 41 (2006), aff’d, CLI-06-14, 63 NRC 510 (2006).  This case 

involved a license application for a in situ leach mining operation where the petitioners 

challenged the regulatory definition of background radiation to include byproduct and source 

material in order to account for past uranium mining operations.  Id. at 55-56.  The portion of the 

presiding officer’s decision upon which the Intervenors appear to rely states: 

Nothing in my analysis relieves the NRC Staff of its obligation under the National 
Environmental Policy Act to conduct a cumulative impacts analysis, which 
requires it to take a hard look at the projects cumulative impacts on radiation 
levels.  If the Staff determines that the cumulative radiological impacts of a 
license applicant’s proposed project will be inimical to the public health and 
safety, it must take steps to address those impacts by imposing license 
conditions that avoid such harm, or, if such mitigating measures would be 
unavailing, deny the license application. 

 
Id. at 60.  The Intervenors misinterpret the presiding officer’s conclusion – that based on 

radiological impacts identified within an EIS analysis, the Staff may condition a license or 

deny an application – as a finding that the authority to do so thus derives from NEPA.  
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NEPA requires that the Staff conduct a cumulative impacts analysis as part of its 

environmental impact statement (“EIS”), including a “hard look” at potential 

environmental impacts, which may include the potential radiological impacts to public 

health.  However, if the Staff’s analysis indicates that radiological impacts are such that 

the “project will be inimical to the public health and safety,” the Staff would be required 

by the Atomic Energy Act (“AEA”) to condition or deny the license.  See, e.g., AEA § 

103.d (licensing of production or utilization facilities) (“[n]o license may be issued to any 

person within the United States if, in the opinion of the Commission, the issuance of a 

license to such person would be inimical to the common defense and security or to the 

health and safety of the public.”); accord 10 C.F.R. 40.32 (standards for specific licenses 

for source material).  Thus, the reference by the presiding officer in Hydro Resources to 

the Staff’s authority to deny or condition the license due to radiological impacts derives 

from the AEA, not NEPA. Therefore, this case does not support the Intervenors’ 

conclusion that NRC can require mitigation pursuant to NEPA.4

 

 

B. Question 4  

Recognizing that CEQ Guidance is not binding on NRC, please discuss whether 
its guidance is relevant or applicable to the situation in this case.  If so, please 
explain how the principles in the CEQ Guidance apply here and whether NRC 
has met them. 

 In response to this question, the Intervenors stated that “[t]his guidance is relevant 

because it demonstrates that NEPA allows agencies to oversee the effectiveness of committed 

mitigation measures during the term of a permit.”  Intervenors’ Brief at 11.  In support of this 

                                                           
4 The Intervenors briefly explain that “CEQ does not believe NEPA creates a ‘general substantive 

duty’ to mitigate impacts.”  Intervenor’s Brief at 7 n.2.  The Intervenors state incorrectly that this is 
different from NRC’s approach.  Id.  The Staff agrees with CEQ that NEPA does not create a general 
substantive duty to mitigate impacts.  See Staff’s Brief at 11-12, 21-26. 
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conclusion, the Intervenors point to Hydro Resources, as upheld by the 10th Circuit in Morris v. 

NRC, 598 F.3d 677 (10th Cir. 2010). 

 The Intervenors base their conclusion on the court’s statement in Morris that if the 

licensee in the case could not meet certain groundwater restoration standards, it would have to 

demonstrate to the NRC that “leaving the parameter at a higher concentration would not be a 

threat to public health and safety.”  Id. at 704.  However, the Court’s reference to a “threat to 

public health and safety” illustrates that the requirement for such a demonstration would be 

based on safety considerations, and for the reasons discussed above regarding Question 2f, 

denial or conditioning of the license would therefore be authorized under the AEA, not by NEPA. 

 

C. Question 5b 

Are voluntary commitments by licensees legally enforceable by NRC?  If not, why 
not?  If voluntary commitments are not enforceable by NRC, then what measures 
can NRC and/or the Board make to make them legally enforceable by NRC? 

 
 In response to this question, the Intervenors concluded that “the Commission has held 

that licensee commitments are enforceable.”  In support of this conclusion, the Intervenors cited 

Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-01-09, 53 NRC 

232 (2001), in which the Commission upheld a Board decision refusing to impose the 

applicant’s fire safety commitments via inclusion of a specific license condition.  Id. at 233-34.  

The Commission stated that all licensee commitments need not be converted into license 

conditions in order to be enforceable.  Id. at 235.  The Commission further stated that an earlier 

Commission decision “should not be read to suggest that promises and representations made to 

NRC Staff and NRC hearing boards are meaningless if they are not reiterated in the license.”  

Id. 

 While the Intervenors read this case as a general assertion that licensee commitments 

are enforceable, PFS simply supports the principles summarized in the Staff’s Brief that 
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licensee commitments are enforceable (and not “voluntary”) only if they are “tied down” as a 

license condition or are in a licensing document with which compliance is necessary for the staff 

to make a required regulatory finding.  See Staff’s Brief at 27.  In PFS, the Applicant had 

committed to train firefighters as part of its emergency plan.  The Commission held that the 

regulations require licensees to “’follow and maintain in effect an emergency plan that is 

approved by the Commission.’  PFS may not change its plan in any manner that could 

‘decrease the effectiveness of the plan’ without prior Commission notice and approval.”  PFS, 

CLI-01-09, 53 NRC at 235 (quoting 10 C.F.R. § 72.44(f)).  Consequently, the Applicant’s plans 

for training firefighters were not “voluntary commitments,” but were commitments incorporated 

into a document (in that instance, establishing an emergency plan) that was subject to a 

regulatory change control requirement. As a result, those aspects of the licensing basis were 

not “voluntary commitments” since they could not be changed without Commission approval if 

doing so would decrease the effectiveness of the plan.  In sum, the Intervenors’ citation of PFS 

does not contradict the Staff’s response to the Board’s question, which concerned the 

enforceability of voluntary commitments.5

 

 

 /Signed (electronically) by/ 
Laura R. Goldin 
Counsel for NRC Staff 
U.S. Nuclear Regulatory Commission 
Mail Stop O-15 D21 
Washington, DC 20555-0001 
(301) 415-3082 
Laura.Goldin@nrc.gov 

  

                                                           
5 For a more detailed discussion of voluntary commitments, see Staff’s Brief at 27. 
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