
 
 
 
 
 

October 9, 2012 
 
 
 
Chairman of the Board and CEO  
Private Fuel Storage, LLC 
P.O. Box 7 
La Crosse, WI  54602-0007  
 
Dear Chairman/CEO: 
 
On behalf of the U.S. Nuclear Regulatory Commission (NRC), I am responding to Mr. John D. 
Parkyn’s letter of August 13, 2012, requesting a fee waiver under Title 10 of the Code of Federal 
Regulations (10 CFR) 171.11(b) and (d) for fees required for independent spent fuel storage 
licenses under 10 CFR 171.15 (c)(1) for fiscal year (FY) 2011, FY 2012 and beyond. 
 
The NRC has established regulations for the granting of fee exemptions under 10 CFR 171.11, 
“Exemptions,” for which licensees may apply in accordance with 10 CFR 171.9, “Communications.”  
The NRC has reviewed your request based on the following two regulations, 10 CFR 171.11(b) 
and (d):   
 
• 10 CFR 171.11(b) The Commission may, upon application by an interested person or 

on its own initiative, grant an exemption from the requirements of this part that it 
determines is authorized by law or otherwise in the public interest.  Requests for 
exemption must be filed with the NRC within 90 days from the effective date of the final 
rule establishing the annual fees for which the exemption is sought in order to be 
considered.  Absent extraordinary circumstances, any exemption requests filed 
beyond that date will not be considered.  The filing of an exemption request does not 
extend the date on which the bill is payable.  Only timely payment in full ensures 
avoidance of interest and penalty charges.  If a partial or full exemption is granted, any 
overpayment will be refunded.  Requests for clarification or questions relating to an 
annual fee bill must also be filed within 90 days from the date of the initial invoice to be 
considered.  For FY 2012 (but not FY 2011), Private Fuel Storage (PFS), LLC, filed a 
timely fee-waiver request because it submitted its request within the 90 days from the 
fee rule’s effective date.  But PFS’ reasons for receiving this fee exemption do not 
satisfy the regulation’s public interest requirement. PFS’ letter noted that a federal 
district court found that the Department of Interior (DOI) unlawfully denied a lease and 
right-of-way approvals.  PFS explained that DOI’s “arbitrary” act affected its ability to 
use its NRC license.  But DOI’s denial affects only the parties involved in the litigation. 
It has no bearing on the safety and security of nuclear materials.  For this reason, the 
NRC finds that the public interest does not warrant a fee exemption for PFS.  
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• 10 CFR 171.11 (d) The Commission may grant a materials licensee an exemption from the 
annual fee if it determines that the annual fee is not based on a fair and equitable allocation of 
NRC costs.  The following factors must be fulfilled as determined by the Commission for an 
exemption to be granted: 

 
         (1) There are data specifically indicating that the assessment of the annual fee 

will result in a significantly disproportionate allocation of costs to the licensee, 
or class of licensees; PFS’ request for a fee exemption fails to provide any 
data showing that the NRC’s generic allocation of costs associated with 
independent spent fuel storage licensees is disproportionate -- either to 
themselves, or to the entire class of spent fuel storage licensees.  Because 
PFS has incurred minimal licensing/inspection costs under 10 CFR Part 170, 
this demonstrates the NRC’s fairness -- the NRC assesses additional costs to 
those licensees that receive direct regulatory benefits.  But as an NRC license 
holder, PFS must pay its fair share of costs that the NRC incurs when it 
provides regulatory services for research and other generic activities.  These 
generic NRC costs concerning independent spent fuel storage benefit the 
entire licensee class; so the costs associated with these activities were fairly 
distributed to all licensees in this class. 
 

or (2) There is clear and convincing evidence that the budgeted generic costs 
attributable to the class of licensees are neither directly or indirectly related to 
the specific class of licensee nor explicitly allocated to the licensee by 
Commission policy decisions; PFS’ request fails to provide convincing evidence 
that NRC budgeted generic costs are not attributable to the class of licensee.  
In FY 2011, the NRC budgeted workload activities for spent fuel storage 
included research, analysis, and modeling efforts to support regulatory 
development for potential future high-level waste disposal systems and the 
development of appropriate licensing regulatory framework to accommodate 
alternative geologic disposal or other spent fuel disposal options.  In FY 2012, 
the NRC budgeted workload activities for spent fuel storage included research 
on technical issues associated with very long-term dry spent fuel storage and 
rulemaking activities to support security for transportation of radioactive 
material in quantities of major concern.  These activities, categorized under 
generic, research-related, safety and environmental safeguards, provide direct 
benefit to all licensees in the spent fuel storage class and are budgeted generic 
costs the NRC includes in its determination of fees.   

 
    or (3) Any other relevant matter that the licensee believes shows that the 

annual fee was not based on a fair and equitable allocation of NRC costs. The 
PFS’ letter fails to demonstrate relevant matter whereby NRC is compelled to 
grant the fee exemption based on 10 CFR Part 171 regulations. As stated 
above, the DOI’s unlawful denials are issues between DOI and PFS. They do 
not relate to the allocation of generic NRC costs nor do they show that the NRC 
improperly assessed PFS with disproportionate regulatory costs. We agree that 
the NRC has expended a minimal level of effort for direct activities resulting in 
low or no 10 CFR Part 170 fees for FY 2011 and FY 2012.  However, as a  
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    licensee, PFS does benefit from general activities for which the NRC charges 

fees.  Furthermore, the NRC recognizes that PFS requires other regulatory 
approvals, but those regulatory approvals are independent of the NRC license 
PFS holds.  Facilities licensed by the NRC will always be subject to regulatory 
approvals from other Federal and state agencies.  The NRC does not consider 
those pending approvals to be sufficient justification by themselves for 
approving an exemption from the fee requirements, particularly in this instance 
where the minimal Part 170 fees already reflect the level of direct work for a 
licensee. 
  

In conclusion, the NRC has determined that PFS does not qualify for a fee exemption based on 10 
CFR 171.11(b)(d) because of PFS’ failure to meet all criteria; therefore, the fee waiver is denied. 
 
Other Matters: 
 
 Small Entity 

The NRC notes PFS’ disappointment concerning the NRC’s classification of PFS as not being a  
“small entity”.  But the NRC considered PFS’ status and properly determined that PFS did not 
qualify as a “small entity” under 10 CFR Part 171.16 because 10 CFR Part 171 only provides small 
entity reduced annual fees for qualified licensees under §171.16.  This section does not include 
licenses issued under 10 CFR Part 72.  The PFS’ license is issued under 10 CFR Part 72, thus, 
their annual fee falls under §171.15, which does not provide for a small entity reduced annual fee.  

If PFS would like NRC to consider amending this regulation, PFS must submit a Petition for 
Rulemaking in compliance to 10 CFR 2.802 which may be accessed at the NRC public website at 
the following link: http://www.nrc.gov/about-nrc/regulatory/rulemaking/petition-rule.html. The 
petition should be submitted to the Office of the Secretary by, either, mail, email, or fax as follows: 

Mail: U.S. Nuclear Regulatory Commission 
Washington, DC  20555-0001 
ATTN: Rulemakings and Adjudications Staff 

E-mail: rulemaking.comments@nrc.gov 

Fax:   301-415-1101 
 
 Invoice 
 
The NRC regrets that the mailing of PFS’ invoice for FY 2011 fees to an incorrect address causing 
an accounting problem for PFS.  However, the NRC cancelled the invoice and reissued a new 
invoice with the correct address; thus, providing PFS an extension of the 30-day interest period 
from the date of the reissued invoice. 
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 Payment 
 
The NRC is committed to working with PFS to assist in fulfilling its financial obligations.  PFS can 
enter into an installment agreement with the NRC which offers monthly or quarterly payments for 
up to one year per invoice.  This option allows PFS to pay fees over an extended time period to 
avoid NRC action to move forward with the issuance of an Order to revoke the license due to 
nonpayment of fees.  Additionally, if the fees are not paid within twenty days from the date of the 
Order, the debts will be referred to the U.S. Treasury for further collection action.  
 
Finally, if you have any technical questions regarding this matter, please contact Mr. William Allen 
at 301-492-3148.  Please contact Ms. Arlette Howard, of my staff, at 301-415-1481, for any fee-
related questions and Ms. Lynn Bates, of my staff, at 301-415-0679 for any payment questions.  
 
      Sincerely, 
 
      /RA/ Milton Brown (for) 
 
      J. E. Dyer 
      Chief Financial Officer 
 
cc: Chairman Macfarlane 
 Commissioner Svincki 
 Commissioner Apostaolakis 
 Commissioner Magwood 
 Commissioner Ostendorff 
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