BUILDING STRONG®

Nuclear
Energy

 Waste material

 Intake/outfall pipes –
► Intake cold water; potential fish entrainment
► Discharge hot water; fish kills

 Site construction location
► Fill material
t i l iin water/wetlands
t / tl d off th
the US

BUILDING STRONG®

 Site investigations: access roads
roads, survey activities

Nuclear Energy Projects Potential Regulated Impacts

 Section 10/404 permit as applicable
BUILDING STRONG®

framework for early coordination
and participation to streamline permit
decision-making

► Establishes

 2008 MOU between USACE and NRC

 Cooperating agency with NRC

USACE Role

BUILDING STRONG®

 Applicants are encouraged to contact the Corps early
before a site is even selected to ensure they understand
the process.

 These meetings can be informal phone calls or
interagency meetings depending on the scope of the
proposal and the development stage it is in.

 Pre-application meetings can help streamline the permit
process by
p
y alerting
g the applicant
pp
to p
potentially
y timeconsuming concerns that are likely to arise during the
evaluation of their project: mitigation (avoidance,
minimization and compensation)
minimization,
compensation), ESA,
ESA historic
properties, tribal concerns, etc.

Pre-application
Pre
application Meetings
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BUILDING STRONG®

minimal impacts individually and
cumulatively
► Compliance with most laws and regulations
occurs during development of permit, not permit
verification
ifi ti
► Nationwide Permits (NWPs)
► Regional General
G
Permits (RGPs)
( G )
► State Programmatic General Permit (SPGPs)

► Have

 General Permits:

Types of Authorizations

of Permission (LOPs)

Individual Permits (SIPs aka IPs)
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BUILDING STRONG®

with
ith llaws and
d regulations
l ti
occurs
during a case-specific analysis

► Compliance
C
li

• Complex, can be controversial
• Can require DE involvement

► Standard

• Not controversial
• No public notice

► Letters

 Individual Permits

Types of Authorizations (cont
(cont’d)
d)

7

BUILDING STRONG®

on-going farming, silviculture and ranching
activities
► maintenance, including emergency reconstruction of
recently damaged parts, of currently serviceable structures
► the construction or maintenance of farm or stock ponds or
irrigation ditches, or the maintenance (but not construction)
of drainage ditches
► construction or maintenance of farm roads, forest roads, or
temporary roads for moving mining equipment

► normal

 404 Activities Only

The ExemptionsNo Permit Required
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it makes sense
► Often longer (5-10+ pages)

► When

J
Joint
i t Applications
A li ti
with State/Local Agencies

Two Pages
► Instructions: Form
Form, Avatar

► ENG4345a:

 Standard USACE form

Application

BUILDING STRONG®

BUILDING STRONG®

Recommended drawings include:
-location map indicating site location and boundaries.
-separate plan view and cross-sectional drawings for
existing and proposed site conditions.
-black
bl k and
d white
hit llegible
ibl d
drawings
i
on 8 ½” x 11” sized
i d paper
-include all dimensions of regulated structures and fills
-boundaries of jurisdictional aquatic resources

Clear, simple drawings are critical to ensure not only the
C
Corps
b
butt also
l th
the generall public
bli and
d consulting
lti
agencies can easily understand the project proposal.

Drawings
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Bad Drawings 

BUILDING STRONG®
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Good Drawings 

BUILDING STRONG®
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BUILDING STRONG®

Public Notice
National Environmental Policy Act
Public Interest Review
Clean Water Act Section 404(b)(1) Guidelines*
Other Laws and Regulations

* If applicable (i
(i.e.
e discharge of fill)







The Evaluation
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BUILDING STRONG®

held if information is not otherwise available
► Listening mode
► District Engineer normally conducts it

► Only

 Usually 30 days
 Sufficient content to inform public comment
 Public
P bli can requestt a P
Public
bli H
Hearing
i

Public Notice
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BUILDING STRONG®

environmental effects, including
g
direct, indirect, and cumulative effects

D t
Determine
i S
Scope off Analysis
A l i

►

► Assess

Analyze alternatives

►

Purpose and Need

public involvement
p

► Determine

► Ensure

National Environmental Policy Act
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BUILDING STRONG®

 Section 106 of the NHPA = “Permit Area”

 Section 7 of the ESA = “Action
Action Area”
Area

 NEPA – Appendix
pp
B

Scope of Analysis
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BUILDING STRONG®

 Corps decision to issue unless “contrary to the
public interest”

 Balance benefits against detriments to public

 20 Public Interest Review Factors

 The decision whether to issue a permit will be
based on an evaluation of the probable impacts
of the proposed activity and its intended use on
the public interest.

Public Interest Review














Conservation
Economics
Aesthetics
General Environmental
Concerns
Wetlands
Hi t i P
Historic
Properties
ti
Fish and Wildlife
Values
Flood Hazards
Floodplain Values
Land Use
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BUILDING STRONG®

Navigation
Shore Erosion and
Accretion
Recreation
W t Supply
Water
S
l and
d
Conservation
Water Qualityy
Energy Needs
Safety
F d and
Food
d Fib
Fiber
Production
Mineral Needs
Property Ownership

Public Interest Review Factors

•

•

•

•
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BUILDING STRONG®

The burden,
burden however,
however is on the applicant to rebut the presumptions

For instance,
instance perhaps it would be more damaging to the environment to
develop a high-quality old growth forested upland area vs a degraded, low
functioning wetland area.

In addition, where the activity associated with a discharge which is proposed
for a special aquatic site but is not “water
water dependent”
dependent , practicable
alternatives that do not involve special aquatic sites are presumed to be
available, unless clearly demonstrated otherwise. In addition, where a
discharge is proposed for a special aquatic site, all practicable alternatives
to the proposed discharge which do not involve a discharge into a special
aquatic site are presumed to have less adverse impact on the aquatic
ecosystem, unless clearly demonstrated otherwise.

No discharge shall be permitted if there is a practicable alternative that
would have less adverse impact on the aquatic ecosystem, so long as
the alternative does not have other significant adverse environmental
consequences (40 CFR 230.10)

404(b)(1) Guidelines

BUILDING STRONG®

means available and capable of being
done after taking into account cost,
cost existing
technology and logistics (such as access,
transportation, utility needs, infrastructure,
t
topography,
h construction
t ti techniques,
t h i
etc)
t ) in
i lilight
ht off
the overall project purpose

► Practicable

The Corps
Th
C
may only
l authorize
th i th
the Least
L
t Environmentally
E i
t ll
Damaging Practicable Alternative to achieving the
project
p
j
p
purpose.
p

404(b)(1) Guidelines (cont’d)
(cont d)

BUILDING STRONG®

 Project Purpose – based on the need it satisfies and is
defined in two ways
► Basic – defined in the simplest terms and used to evaluate
water dependency. Ex. The basic purpose of a housing
development is to provide shelter.
► Overall – more specific and captures the more detailed
aspects of why the project is needed. It is used to
evaluate alternatives. Ex. To provide townhomes and
apartments to a geographic region.
 Corps determines these after considering input from
applicant The overall project purpose should be specific
applicant.
enough to define the applicant’s needs, but not so restrictive
as to constrain the range of alternatives that must be
considered
id d under
d th
the 404(b)(1) Guidelines
G id li
.

404(b)(1) Guidelines (cont’d)
(cont d)

► Results
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in Significant Degradation of Waters
BUILDING STRONG®

the continued existence of threatened and
endangered species

► Jeopardizes
p

any requirement
i
t iimposed
db
by th
the S
Secretary
t
off
Commerce to protect any marine sanctuary designated
under the Marine Protection, Research, and Sanctuaries
Act of1972

► Violates
Vi l t

Water Quality Standards or toxic effluent
standards

► Violates

Discharge is PROHIBITED when:

404(b)(1) Guidelines (cont’d)
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BUILDING STRONG®

 Mitigation
g
Rule – Addresses compensation
p
after avoidance
and minimization for any authorized lost aquatic resource
functions when determined appropriate
► For Individual or General Permits
► For Section 10 or 404
► National Policy of No Net Loss of wetlands

 Sequential
► Avoid,
Avoid Minimize
Minimize, Compensate
• Lost Aquatic Resource Functions
• Under both NEPA and the 404(b)(1) Guidelines

Mitigation

Jurisdiction ((Civiletti Opinion),
p
) 404(q),
(q) 404(c),
( )

EPA

Section 7 ESA and MSFCMA (EFH)
(EFH), 404 (q)
NHPA, Appendix C
Tribal Trust Responsibilities, Treaty Rights, NHPA
401 & CZM certifications
SWANCC, Rapanos, 402/404 cases, NEPA &
Scope

NMFS

ACHP, SHPO

Tribes

States

Courts

Regulated
Community
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BUILDING STRONG®

Submit permit applications, subject to compliance
and enforcement actions
actions, can appeal decisions
decisions.

Interested Parties Protect Resources, Facilitate Development

FWCA, Section 7 of the ESA, 404(q)

USFWS

MPRSA

Fair, Timely, Balanced Decisions for applications
and compliance and enforcement actions.

Corps

Players & How they “Play”
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BUILDING STRONG®

we do not have sufficient information to complete our
review or if the proposed project is not the LEDPA.

► If

 Issuance
 Issuance with modifications or special conditions
 Denial

The Decision
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BUILDING STRONG®

 Reach out to the Corps districts early and often
► They can provide guidance regarding regulatory
considerations that can assist you as evaluate
potential
i l site
i llocations
i
and
d project
j
configurations.
fi
i

 Impacts to aquatic resources must first be avoided and
p
y mitigation
g
is considered
then minimized. Compensatory
after these.

 The Corps has review requirements in addition to NEPA
that we must comply with when evaluating permit
applications. These include a Public Interest Review
and the Clean Water Act’s Section 404(b)(1) Guidelines.

Take Home Messages
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BUILDING STRONG®

www.nws.usace.army.mil/Portals/27/docs/regulatory/Miscellaneous/Regulatory_m
odule_text-only.pdf

http://137.161.203.100/regulatory/module/Main.html

http://www.usace.army.mil/Missions/CivilWorks/RegulatoryProgramandPermits.aspx

Questions?

