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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRClTIT

BLUE RIDGE ENVIRONMENTAL
DEFENSE LEAGUE, INC., et al.,
Petitioners,

v.
U.S. NUCLEAR REGULATORY
COMMISSION
and
UNITED STATES OF AMERICA,
Respondents,
and
SOUTHERN NUCLEAR OPERATING CO.,
Intervenor.

)
)

) Federal Respondents'
) Opposition to Petitioners'
) Motion to Stay
)
)
)

) Docket No. 12-1151
) (consolidated with
) No. 12-1106)
)
)
)
)
)
)
)

Federal Respondents' Opposition
to Petitioners' Motion for a Stay
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Preliminary Statement

There is no basis in this case to stay construction of new generating
units at the Vogtle Electric Generating Plant while this Court considers
petitioners' objections to the environmental impacts of operations that will
not begin for at least four years. NRC has issued combined licenses (COLs)
to Southern Nuclear Operating Company to construct those units using an
approved reactor design. 1
Petitioners contested the COLs before the Atomic Safety and
Licensing Board (Board), the NRC's administrative hearing board, but the
Board rejected petitioners' contentions and closed the record for the hearing.
The Board, and subsequently the Commission, refused to reopen the record
to supplement the Vogtle Environmental Impact Statement (EIS) for the
COLs with information regarding the 2011 accident at the Fukushima Dai
ichi Nuclear Power Station (Fukushima) in Japan. 2 Petitioners contend that
this refusal violated the National Environmental Policy Act of 1969, 42
U.S.C. § 4321 etseq. (NEPA).
See Southern Nuclear Operating Co. (Vogtle Electric Generating Plant,
Units 3 and 4), CLI-12-02, 75 NRC _ (Feb. 9, 2012)(Att. 9). For
convenience, we follow petitioners' numbering of their motion attachments.
1

See Luminant Generation Co. LLC (Comanche Peak Nuclear Power Plant,
Units 3 and 4), CLI-12-07, 75 NRC _ (Mar. 16, 2012)(Att. II). Luminant
was a consolidated decision involving four licensing cases, including Vogtle.
2

1
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These circumstances do not warrant a stay of the COLs pending
review. Petitioners' merits claim is that the EIS for Vogtle, absent
Fukushima information, is insufficient to support the operation of Vogtle
Units 3 and 4,3 which is not scheduled to commence until about 2016. But
NRC carefully analyzed the possibility of severe reactor accidents with
Fukushin1a-like consequences in the EIS, and currently available data from
Fukushima does not change that analysis. Petitioners are therefore unlikely
to win on the merits.
Just as important for purposes of their stay motion, petitioners will not
suffer immediate, irreparable harm in the absence of a stay. Because
operations at the Vogtle plant cannot possibly harm them until long after this
case will be over, petitioners now seek a stay claiming irreparable harm
solely from anticipated construction impacts. But petitioners' claim of harm
from construction is generalized, not specific to petitioners or their
members, and does not relate to their merits claim that the Vogtle EIS must
be supplemented to analyze operational impacts from allegedly unanalyzed
Fukushima-type harm.
Finally, halting construction at Vogtle during the time it takes for
judicial review would disrupt the Vogtle work force and impose other costs
3

See Petitioners' Nonbinding Statement of Issues (Apr. 4, 2012).

2
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on Southern. Set against this harm, petitioners argue that the public interest
lies in avoiding costly retrofits - but that cost is highly speculative and
otherwise affects Southern's interests, not the general public's. Because
petitioners cannot show any of the four necessary elements for a stay
pending review, their motion should be denied.

Statement of Facts
In 2008, Southern filed its COL application. Petitioners requested a
hearing, and the Board admitted one of their safety contentions. 4 Later,
petitioners unsuccessfully sought admission of a new environmental
contention, unrelated to the construction impacts they allege before this
Court. Ultimately, the Board ruled against petitioners on their safety
contention, thus ending the contested portion of this proceeding in June
2010, when the record was closed. 5

See Vagtle, LBP-09-3, 69 NRC 139, 146, 167-68 (2009); Vagtle, CLI-09
13, 69 NRC 575,576, 579 (2009).

4

See Vagtle, CLI-12-02 (slip Ope at 4-5)(Att. 9). In the course of the Vogtle
proceedings, none of the contentions that petitioners raised at any stage
involved the construction impacts raised before this Court. See Vagtle, LBP
09-7,69 NRC 613,629,733-35 (2009); Vagtle, CLI-12-11, 75 NRC_
(April 16, 20 12)(slip Ope at 9)(Att. 13). The Board rejected each of
petitioners' previous contentions, see Vagtle, CLI-10-5, 71 NRC 90 (2010),
and petitioners did not seek judicial review.
5

3
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In the aftermath of the Fukushima accident, petitioners moved to
reopen the closed COL hearing record to admit a new Fukushima-based
contention. Parties to four other reactor proceedings sought similar relief,
resulting in consolidated consideration. 6 NRC procedural rules permit
reopening to consider newly-arising claims that are significant and material.

See 10 C.F .R. § 2.326. In the newly consolidated proceeding, the Board
denied these reopening motions as premature. The Board relied on the
Commission's holding in an earlier decision that it "remains much too early
in the process of assessing the Fukushima event in the context of the
operation of reactors in the United States to allow any informed conclusion
regarding the possible safety or environmental implications of that event
regarding such operation.,,7
Petitioners sought review by the Commission, which has the final say
in NRC adjudicatory cases. See 10 C.F .R. § 2.341 The Commission upheld
the Board's decision, agreeing that petitioners had not "identified
environmental effects from the Fukushima Dai-ichi events that can be

See Luminant, CLI-12-07 (slip op. at 1-4)(Att. 11);Vogtle, CLI-12-02 at 6
n.19 (Att. 9).

6

7 PPL Bell Bend, L.L.C. (Bell Bend Nuclear Power Plant), LBP-II-27, 74
NRC _ (Oct. 18,2011) (slip op. at 13) (Att. 7), quoting Union Electric Co.
d/b/a Ameren Missouri (Callaway Plant, Unit 2), CLI-II-05, 74 NRC _,_
(slip op. at 28-29) (Sept. 9, 2011) (Att. 6).

4
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concretely evaluated at this time, or identified specific new infonnation
challenging the site-specific environmental assessments in the captioned
matters. ,,8
Petitioners subsequently sought an administrative stay of the COLs
pending judicial review of its Fukushima-based claims. The Commission
denied the stay. 9 Considering petitioners' likelihood of success on the
merits, the Commission found that it had correctly denied reopening before.
As regards petitioners' claim of irreparable hann from "impacts of
construction activities to air, soil, and water,,,IO the Commission held that
petitioners had never challenged the adequacy of the Vogtle EIS's
consideration of these construction impacts before NRC. II The Commission
also observed that the EIS had fully exan1ined those construction impacts

8

Luminant, CLI-I2-07 at 9 (Att. 11).

9

See Vogtle, CLI-I2-11, supra (Att. 13).

10 ld.

at 7-8.

ld. at 9-10. NRC initially issued an EIS in 2008 to analyze construction
and operation of Units 3 and 4, when Southern applied for an Early Site
Permit (ESP). The ESP was granted in 2009. After Southern applied for
COLs referring to the ESP, NRC prepared a supplemental EIS for the ESP
and later prepared another supplemental EIS for the COLs. See Vogtle, CLI
12-02 at 3-4, 7-9 (Att. 9). The Final Supplemental EIS was issued in March
2011. ld. at 21. For ease of reference, we shall simply refer to "the EIS."
11

5
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petitioners cited as grounds for a stay and found them "small,,,12 and that
petitioners had cited no new construction impacts. The Commission
concluded, therefore, that the construction impacts alleged by petitioners
could not constitute irreparable harm supporting an administrative stay.13
The Commission noted its ongoing review "of recommended actions
associated with lessons learned" from Fukushima, and stated it will
"develop the technical basis for Fukushima-related requirements," but
observed that the agency is not yet prepared to impose all of those new
requirements until "justification is fully developed.,,]4 In this regard, the
Commission stated that NEPA's obligation to supplement an EIS "does not
require that we wait until inchoate inforn1ation matures into something that
later might affect our review.,,15
Argument

A judicial stay of a federal agency's decision is governed by four
familiar factors: probability of success, irreparable harm to the moving party

12

Vogtle, CLI-12-11 at 8 (Att. 13).

13

I d. at 9-10.

Id. at 15-16. The Commission noted that it had recently issued some
Fukushima-driven orders to licensees (including Vogtle). Id. at 16 n.68 and
accompanying text.
14

15

I d. at 12.
6
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in the absence of a stay, harm that a stay might cause to others (including the
non-moving party), and the public interest. See, e.g., Nken v. Holder, 556
U.S. 418, 434 (2009). A stay is an "extraordinary" remedy, and it is "the
movant's obligation" to prove that it has satisfied the four stay factors.

Cuomo v. NRC, 772 F.2d 972,978 (D.C. Cir. 1985); In re ANR Pipeline Co.,
1997 WL 362757, * 1 (D.C. Cir. 1997). Of these, the two "most critical" are
irreparable harm and probability of success. Nken v. Holder, 556 U.S. at
434. Allegations of environmental harm follow the same rules; no "thumb
on the scales" is warranted for alleged NEP A violations. Monsanto Co. v.

Geertson Seed Farms, 130 S. Ct. 2743,2757 (2010). Petitioners have not
satisfied any of the four factors required for a stay.

I. Petitioners are unlikely to succeed on the merits.
Petitioners' stay motion must be denied because they are not likely to
succeed on the merits of their petition for review. To succeed on the merits,
petitioners must ultimately convince this Court that NRC abused its
discretion in denying its motion to reopen the closed hearing record to
consider a new Fukushima-based contention. The abuse of discretion
standard is already a high bar for petitioners to clear, FCC v. Fox Television

Stations, Inc., 556 U.S. 502,513 (2009), but even more so when NRC
declines to reopen a closed record to consider technical questions within the

7
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agency's expertise. See New Jersey Envt'l Fed. v. NRC, 645 F.3d 220,
234 (3 rd Cir. 2011)(an "exacting standard"); Deukmejian v. NRC, 751 F.2d
1287,1317-1318 (D. C. Cir. 1984)(requiring "a clear showing of abuse of
discretion or extraordinary circumstances"). See generally Baltimore Gas &

Elec. Co. v. NRDC, Inc., 462 U.S. 87, 103 (1983). Here, NRC's reasons for
not reopening were well within its sound discretion.
NEP A requires a supplemental EIS only when there "are significant
new circumstances or information relevant to environmental concerns and
bearing on the proposed action or its impacts." 40 C.F.R. § 1502.9(c)(I)(ii);

Norton v. Southern Utah Wilderness Alliance, 542 U.S. 55, 72 (2004). New
information is "significant," requiring a supplemental EIS, only where "new
information provides a seriously different picture of the environmental
landscape." Nat 'I Comm. for the New River v. FERC, 373 F.3d 1323, 1330
(D.C. Cir. 2004)(internal quotation marks and citation omitted; emphasis in
original); accord, Lemon v. Geren, 514 F.3d 1312, 1314 (D.C. Cir. 2008).
NRC applied precisely these standards in its denial of petitioners'
motion to reopen the closed NEP A record on the basis of the Fukushima
Daiichi accident. 16 Petitioners dispute NRC's finding, but that amounts to a
dispute over how circumstances surrounding a complex, multi-stage accident
16

Vogtle, CLI-12-07 at 10 (Att. 11).

8
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at a foreign nuclear power facility, initiated by a natural disaster, might
ultimately be relevant to the future operation of a U.S. domestic reactor that
was licensed to different safety, security and environmental protection
regulations. This "is a classic example of a factual dispute" whose resolution
"requires a high level of technical expertise," warranting deference to "the
informed discretion" of the agency. 17
The discussion of environmental impacts in the Vogtle EIS itself also
shows why petitioners will not succeed on the merits. A supplemental EIS
is required only if "new developments have so increased the effects and risks
to the environment that the old EIS does not properly address them." Found.
on Econ. Trends v. Bowen, 722 F. Supp. 787,788-89 (D.D.C. 1989). But if

the environmental impacts remain more or less the same, no supplemental
EIS is required, even if changes in the project result. 18
Here, NRC's NEP A review in Vogtle already included severe
accident risk comparable to what is currently understood about Fukushima
See Marsh v. Oregon Natural Res. Council, 490 U.S. 360, 376-377
(1989)(intemal quotation marks and citation omitted); see also Habitat
Educ. Center, Inc. v. US. Forest Serv., 2012 WL 718496, *8 (7 th Cir., Mar.
7,2012); Town a/Winthrop v. FAA, 535 F.3d 1,8 (1 st Cir. 2008).
17

See, e.g., Countyo/Rockland, NY. v. FAA, 335 Fed. Appx. 52,55,2009
WL 1791345, *2 (D.C. Cir., June 10, 2009)(EIS already evaluated noise
impact of revised flight path); Chemical Weapons Working Group v. DOD,
655 F. Supp. 2d 18, 42 (D.D.C. 2009).
18

9
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events. In denying a stay, the Commission stated that Fukushima
information would not change its assessment of Vogtle' s environmental
impacts because the severe accident analysis in the EIS "encompassed"
Fukushima-like accidents:
The record shows that we recognized the Staff s examination of
potential severe accidents in both its ESP FEIS and its COL
FSEIS, and we considered at length the possibility ofsevere
accidents, including those "like the accident at Fukushima. "
Given the specific consideration we gave to the Fukushima
events, we disagree with Petitioners' conclusion that we
consider severe accidents such as Fukushima "too unlikely" to
be considered in an EIS. What we instead concluded was that
the Staff s analysis of the proposed action in Vogtle already
properly accounts for severe accidents generally, and
appropriately concludes, more specifically, that the Fukushima
events did not alter the Staff's conclusion that severe accident
risks at Vogtle remain small. 19
In other words, NRC's EIS for Vogtle specifically considered the
likelihood and consequences of a potential severe accident "analogous to the
multi-layer disaster that occurred at Fukushima.,,20 In considering

Vogtle, CLI-12-11 at 13-15 (Att. 13)(enlphasis added). Petitioners
mischaracterize NRC's rationale, claiming that NRC dismissed Fukushima
like accidents as "too improbable" or too "remote and speculative" to
warrant NEP A consideration. Pet. Mot. 6, 11, 12 n.42. But the textual quote
above shows that NRC cited severe accident risk as "small" only to show
that the Vogtle EIS already did in fact analyze the risk of a severe accident
like Fukushima. See Vogtle, CLI-12-02 at 74.
19

20

Vogtle, CLI-12-02 at 72 (Att. 9).

10
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Fukushima, NRC therefore "found no new and significant information to
change either its severe accident, or its cumulative [i.e., involving multiple
reactors] severe accident conclusions.,,21 NRC must have discretion to apply
its expertise to newly arising facts, and petitioners can win here only if
NRC's refusal to reopen the record constitutes a clear abuse of that
discretion.
Petitioners attempt to overcome this analysis by turning the NRC's
own statements - from a different context - against NRC. Petitioners claim
that because NRC has acknowledged the Fukushima accident and aftermath
as "significant" in reviewing its Task Force recommendations for improving
reactor safety, it follows that those recommendations constitute "new and
significant" information to supplement the Vogtle EIS. But NRC's programs
for improving power reactor safety are neither equivalent to nor congruent
with its NEPA responsibilities. Under NEP A, NRC must examine
"reasonably foreseeable impacts" of a severe reactor accident at Vogtle

Id. at 74. To the extent petitioners imply that a supplemental EIS is
required to account for future mitigation measures NRC might later impose
(Pet. Mot. 10), NEPA does not require mitigation plans to be fully in place
when major federal action is approved. Robertson v. Methow Valley Citizens
Council, 490 U.S. 332, 352 (1989); California PUC v. FERC, 900 F.2d 269,
283 (D.C. Cir. 1990).
21

11

USCA Case #12-1106

Units 3 and 4.

22

Document #1371999

Filed: 05/02/2012

Page 13 of 24

The Vogtle EIS already had considered the severe accident

impacts that petitioners wanted NRC to consider. Thus, petitioners' broad
Fukushima contention contained no details on how Fukushima undercuts the
existing environmental analysis of severe accidents, that is, petitioners did
not show "that the Fukushima events or our potential regulatory responses to
those events reveal environmental impacts that differ significantly from those
the NRC has already studied.,,23

According to petitioners, NRC unduly burdened it with formulating an
admissible NEP A contention explaining how data from the Fukushima
accident contradicts "site-specific environmental assessments" for Vogtle or
other reactors. Pet. Mot. 13-14. But that is exactly what NRC's judicially
approved contention admissibility standards have long required. It has long
been "incumbent upon intervenors who wish to participate to structure their
participation so that it is meaningful, so that it alerts the agency to the
intervenors' position and contentions." Vermont Yankee Nuclear Power
Corp. v. NRDC, Inc., 435 U.S. 519,553 (1978)?4

22 Robertson, 490 U.S. at 356.
23 Vogtle, CLI-12-11 at 13 (Att. 13)(emphasis added).

24 In addition to the contested COL hearing, the AEA requires that NRC
conduct a mandatory hearing, whether or not the application is contested, to
(continued)
12
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None of this is to say that NRC is ignoring what happened at
Fukushima. On the contrary, NRC recently issued a series of Fukushima
driven orders to licensees,25 and is absorbing and implementing "lessons
learned" from Fukushima to improve reactor safety as those lessons emerge.
NRC does not need to rush to judgment on these improvements inasmuch as
it has in place "well-established regulatory processes by which to impose
any new requirements or other enhancements that may be needed.,,26 But the

evaluate the sufficiency of Staff review of the COL application and findings.
Vogtle, CLI-12-02 at 1-2 (Att. 9). Petitioners' participation in the contested
hearing, including its effort to reopen the hearing on Fukushima grounds,
refutes its assertion that it had no opportunity "comparable" to that of the
Staff and Southern "to address Fukushima issues." Pet. Mot. 15.
See note 14, supra; see also Staff Requirements - SECY-12-0025 
Proposed Orders and Requests for Information in Response to Lessons
Learned From Japan's March 11, 2011, Great Tohoku Earthquake and
Tsunami (March 20 12)(attached). For the lengthy attachments to SECY-12
0025, unnecessary for purposes here, see http://www.nrc.gov/reading
rm/doc-collections/commissionlsrm/20 12/.
25

Vogtle, CLI-12-02 at 81-82 (Att. 9). The NRC Chairman would have
imposed an immediate license condition requiring compliance with future
Fukushima improvements prior to operation. The Vogtle majority stated that
it shares "the Chairman's commitment to implementing Fukushima-related
enhancements and to nuclear safety generally." Id. They disagreed only on
the appropriateness of an across-the-board license condition before the
improvements were identified.
26

This difference in technical judgment on how best to improve plant safety
does not relate to NEPA or otherwise justify a stay. Instead, it amplifies why
judicial deference is appropriate here. Moreover, the Chairman agreed that a
stay was unwarranted. Vogtle, CLI -12-11 at 18 (Att. 13).
13
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merits question here is whether, in this licensing proceeding, NRC was
required to reopen the record on the basis of petitioners' request. On that
question, petitioners are not likely to prevail, and are thus not entitled to a
stay.
II. Petitioners have not shown irreparable harm.

The Supreme Court has stated that, in weighing the four factors,
irreparable injury must be likely, "not just a possibility." See Winter v.
NRDC, 555 U.S. 7,21 (2009), cited in Davis v. PBGC, 571 F.3d 1288, 1292

(D.C. Cir. 2009). See also Nken v. Holder, 129 S. Ct. at 434-45. Further, to
justify a stay, the claimed irreparable harm must be "certain and great" as
well as "imminent." Humane Soc yv. Cavel Int'!, Inc., 2007 WL 472338, *2
(D.C. Cir. 2007), quoting Wisconsin Gas Co. v. FERC, 758 F.2d 669, 674
(D.C. Cir.1985) (per curiam); Cuomo, 772 F.2d at 976. To fom1 the basis
for equitable relief, including a stay, the harm must also be personal to
petitioners or its members, and not simply harm to the public at large. See
Summers v. Earth Island Inst., 555 U.S. 488, 493-94 (2009).

Petitioners' declaration by Dr. Makhijani (Pet. Mot. Att. 1) is
completely inadequate to support a claim of irreparable harm under these
standards. It does not identify any individual member who claims to face an
imminent, particularized harm from construction at Vogtle. Petitioners

14
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make general claims that construction will require the commitnlent of large
resources, but Southern
construction

the party that must commit resources to

opposes the stay.

Petitioners also claim that construction will cause emissions of carbon
. and other air pollutants, but the Supreme Court's Summers decision renders
this allegation of general harm to the environment insufficient to support a
claim for relief. Petitioners do not explain how pollution from concrete or
steel production at unspecified locations, or from diesel engines at the
construction site, will harm any individual nlember. Dr. Makhijani merely
describes possible environmental impacts to society as a whole from the
construction (Pet. Mot. Att. 1 at ~ 4.1), not how construction would "affect
the [petitioners] in a personal and individual way." Lujan v. Defenders of
Wildlife, 504 U.S. 555, 561 (1992). Nor does Dr. Makhijani's declaration

show any "imminent" harm pending review. Id.
The second key problem with petitioners' claim of irreparable harm
from construction is that it is not related to their underlying claims
contesting the risks from operation of the Vogtle plant. "To qualify as
'irreparable harm' justifying a stay, the asserted harm 'must be related' to
the underlying claim. ,,27 Under NEP A, a claim of "irreparable harm"

27

Vogtle, CLI-12-11 at 9 (Att. 13)(citing and quoting authorities).

15
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requires "a specific showing that the environmental harm results in
irreparable injury to [petitioners'] specific environmental interests." Davis v.
Min e ta, 302 F .3d 1104, 1115 (10 th Cir. 2002)( emphasis added).

Petitioners try to solve this problem by lumping together construction
impacts with Fukushima concerns as "environmental harm." Pet. Mot. 16.
But petitioners' underlying merits claim - the "specific environmental
interests" at issue in this case - is that "the environmental implications of the
Fukushima accident are significant and therefore warrant preparation of an
[EIS].,,28 The potential risks that this claim seeks to address would come
from operating the plant, not constructing it. Conversely, halting
construction at Vogtle pending review is not necessary to relieve petitioners
from any alleged "certain and great" harm, Humane Society, supra, from
operation of a plant that will not begin until about 2016.
Finally, petitioners' claims of irreparable harm from construction
before this Court are undermined by their complete failure to raise these

28 Petitioners' Nonbinding Statement of Issues (Apr. 4, 2012). See Vogtle,
CLI-12-11 at 9(Att. 13). Petitioners cite Brady Campaign to Prevent Gun
Violence v. Salazar, 612 F. Supp.2d 1,24 (D.D.C. 2009)(Pet. Mot. 16 n.55),
but that district court decision does not touch upon the relationship between
the underlying claim and the putative source of irreparable harm, and is
therefore irrelevant.

16
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"air, soil, and water" impacts before NRC. 29 NRC's EIS already
exhaustively considered those Vogtle construction impacts cited by
petitioners as grounds for a stay and found them "smaI1.,,30 Petitioners do not
- and cannot - clai~ that these impacts were not disclosed in the EIs. 3] Yet,
petitioners have never contested NRC's findings on these construction
.

Impacts.

32

III. The remaining factors do not weigh in petitioners' favor.
The third and fourth factors - injury to other parties and the public
interest -likewise weigh against a stay. With regard to the third factor, NRC
defers to the views of Southern as the "other party" most likely to be
substantially harmed by a stay. In opposing a stay before NRC, Southern
submitted affidavits showing that delay would increase construction costs
and, presumably, Southern will take the same position here.
As for the public interest, it does not favor a stay. NRC has
"consistently held" in its licensing proceedings that "the public has an

29

See notes 10 & 11 and accompanying text, supra.

30

Vogtle, CLI-12-11 at 8 (Att. 13).

31

Id. at 8 nn.37 & 38.

Id. at 9. Under NRC regulations, findings at hearings on environmental
contentions are deemed to amend the EIS. See, e.g., Hydro Resources, Inc.
(Rio Rancho, NM), CLI-01-4, 53 NRC 31,53 (2001).
32

17
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interest in the resolution of licensing proceedings with reasonable
expedition." Public Servo Co. ofN.H (Seabrook Station, Units 1 and 2),
CLI-89-8, 29 NRC 399, 421 (1989). This "is consistent with the expressed
intent of Congress, which defines the public interest, that a plant that has
been found to be safe" should be allowed to commence operation and thus
"provide the benefits of nuclear power to the public" without "further
delay." Id. The same public interest inheres in unimpeded construction.
To that end, the NRC issued licenses to Southern only after extensive
technical and environmental review, multi-year adjudicatory hearings, and
review of the NRC's Fukushima Task Force findings. Petitioners ignore this
history, and instead speculate about the costs of potential NRC orders and
regulations. Pet. Mot. 19-20. But all NRC licensing decisions are subject to
potential costs of compliance with future requirements.
Thus, if the effectiveness of Vogtle' s licenses were delayed until the
full implications of Fukushima are decided

and stayed pending review

because additional NRC requirements might create new costs - the
significant public interest dictated by Congress in avoiding delay would go
unrealized.

18
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Conclusion
F or the foregoing reasons, this Court should deny petitioners' motion
for a stay.
Respectfully submitted,

:Attorney
Appellate Section
Environmental and Natural
Resources Division
U.S. Department of Justice
P.O. Box 23795
Washington, D.C. 20026-3795

licitor

~Y@SJ£ERG
ttorney

2~j/L\. ~
ROBERT M. RADER
Senior Attorney
Office of the General Counsel
U.S. Nuclear Regulatory Commission
11555 Rockville Pike
Mailstop 15D21
Rockville, MD 20852
301-415 -19 55

May 2, 2012
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Opposition to Petitioners' Motion for a Stay:
J. David Gunter, Esq.
United States Department of Justice
Environment and Natural Resources Division
P.O. Box 7415
Washington, D.C. 20044
M. Stanford Blanton, Esq.
Balch & Bingham LLP
1710 Sixth Avenue North
Birmingham, AL 35203-2014
Randall Speck, Esq.
Kaye Scholer, L.L.P.
The McPherson Building
901 Fifteenth Street N.W.
Washington, D.C. 20005
Kathryn M. Sutton, Esq.
Morgan, Lewis & Bockius, LLP
1111 Pennsylvania Ave., NW
Washington, DC 20004
Diane Curran, Esq.
Harmon, Curran, Spielberg, &
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March 9,2012
MEMORANDUM TO:

R. W. Borchardt
Executive Director for Operations

FROM:

Annette L. Vietti-Cook, Secretary

SUBJECT:

STAFF REQUIREMENTS - SECY-12-0025 - PROPOSED
ORDERS AND REQUESTS FOR INFORMATION IN RESPONSE
TO LESSONS LEARNED FROM JAPAN'S MARCH 11, 2011,
GREAT TOHOKU EARTHQUAKE AND TSUNAMI

IRA!

The Commission has approved the issuance of the proposed Orders subject to the changes and
comments below.
The Order on Mitigation Strategies for Beyond-Design-Basis External Events provided in
Enclosure 4 should be issued as necessary for ensuring continued adequate protection under
the 10 C.F.R. § 50.109(a)(4)(ii) exception to the Backfit Rule, as revised in Attachment 1.
The Order on Reliable Hardened Containment Vents (Mark I and II BWRs) provided in
Enclosure 5 should be issued as necessary for ensuring continued adequate protection under
the 10 C.F.R. § 50.109(a)(4)(ii) exception to the Backfit Rule, as revised in Attachment 2.
The Order on Reliable Spent Fuel Pool Instrumentation in Enclosure 6 should be issued as
enhanced protection under an administrative exemption to the Backfit Rule and the issue finality
requirements in 10 C.F.R. § 52.63 and 10 C.F.R. Part 52 Appendix D Paragraph VIII, as revised
in Attachment 3.
The staff should pursue the development of implementing guidance with the urgency taken for
the development of the Orders and letters. The definition of proper quality assurance pedigree
assigned to the equipment enhancements is important. Reliable, commercial grade equipment
could be an appropriate solution, so long as the expectations for 'reliable' are clearly outlined in
the guidance documents.
If the industry submits an alternative, practical engineering approach for seismic reevaluations
that could result in the quicker implementation of plant safety enhancements while enabling
plants to complete the assessment within the schedule defined in the 50.54(f) request for
information letter, the staff should provide an information paper to the Commission containing a
determination of whether this approach is acceptable to the staff, or, if not, explaining how
continuing with the staff's approach of seismic probabilistic risk assessment provides superior
safety benefits on a reasonable timetable.
The staff should follow through on its commitments that the implementation of the Emergency
Preparedness rule that was issued last year remains a higher priority than activities associated
with Recommendation 9.3. Completing implementation activities associated with the rule we
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have already promulgated has greater safety significance and also involves the coordinated
actions of our partners in State and local governments. Substantial public credibility benefits
accrue from continuing these activities as a priority.
As time permits and the immediate urgencies of the staff's work are addressed, the Chairman of
the Steering Committee should lead an effort to consider how the work processes created to
respond to the Fukushima lessons learned might best be incorporated into the agency's normal
work practices.
After issuance of the requests for information, the seismic analyses required by the Requests
for Information should be prioritized and proceed in a flexible manner. Plants in areas known to
be more seismically active should be required to complete work on the schedule anticipated by
the staff. Other plants should be permitted greater latitude for the purpose of completing higher
priority assessments.
Regarding the applicability of post-Fukushima measures to fuel cycle facilities, the staff should
pursue the timely completion of the ongoing inspection activities. Any proposed changes in
licensing basis for any facility should be provided in a notation vote paper to the Commission as
soon as practical.
The staff should continue to monitor and assess information associated with the review of the
challenges and problems faced by the Fukushima Daiichi plant and its operators after the March
11, 2011 earthquake and tsunami. Should any new information arise that has bearing on any
aspect of SECY-12-0025, the staff should provide this information to the full Commission as
soon as possible along with any recommendation if necessary.

Attachments:
1. Revisions to SECY-12-0025, Enclosure 4
2, Revisions to SECY-12-0025, Enclosure 5
3. Revisions to SE.CY-12-0025, Enclosure 6

cc:

Chairman Jaczko
Commissioner Svinicki
Commissioner Apostolakis
Commissioner Magwood
Commissioner Ostendorff
OGC
CFO
OCA
OPA
Office Directors, Regions, ACRS, ASLBP (via E-Mail)
PDR

