MEMORANDUM TO:

FROM:

SUBJECT:

On July 19, 2012, staff from the Office of Federal and State Materials and Environmental
Management Programs conducted the third and last of three public meetings for the purpose of
gathering stakeholder views and comments concerning the ongoing site-specific analysis
rulemaking to revise the Commission’s commercial Low-Level Radioactive Waste (LLW)
regulations in 10 CFR Part 61. In a January 19, 2012, Staff Requirements Memorandum
(SRM), designated SRM-COMWDM-11-0002/COMGEA-11-0002, the Commission directed the
staff to seek stakeholder views on the following new features (requirements) to be included in
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MARYLAND, ON POTENTIAL REVISIONS TO 10 CFR PART 61

the ongoing 10 CFR Part 61 rulemaking:

¢ Allowing licensees the flexibility to use International Commission on Radiation Protection
(ICRP) dose methodologies in a site-specific performance assessment for the disposal

of all radioactive waste.

¢ A two-tiered approach that establishes a compliance period that covers the reasonably
foreseeable future and a longer period of performance that is not a priori and is
established to evaluate the performance of the site over longer timeframes. The period
of performance is developed based on the candidate site characteristics (waste
package, waste form, disposal technology, cover technology and geo-hydrology) and the

peak dose to a designated receptor.
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¢ Flexibility for disposal facilities to establish site-specific Waste Acceptance Criteria
(WAC) based on the results of the site’s performance assessment and intruder
assessment.

e A compatibility category for the elements of the revised rule that establish the
requirements for site-specific performance assessments and the development of the
site-specific WAC that ensures alignment between the States and Federal government
on safety fundamentals, while providing the States with the flexibility to determine how to
implement these safety requirements.

The July 19, 2012, Public Meeting Notice and meeting agenda were made publicly available
prior to the meeting and can be found in the Agencywide Documents Access and Management
System (ADAMS) (ML12173A190). The announcement for this facilitated public meeting was
published in the Federal Register (FR) on July 11, 2011, (77 FR 40817). Approximately 125
individuals participated in this public meeting, both in person and remotely (electronically) via
webinar/telephone. Attendance included representatives from the Electric Power Research
Institute (EPRI), the Nuclear Energy Institute (NEI), the U.S. Department of Energy (DOE or the
Department), the U.S. Environmental Protection Agency, the Conference of Radiation Control
Program Directors (CRCPD), Agreement State representatives, current LLW disposal facility
operators, utilities, and members of non-governmental organizations. See enclosure.

For this meeting, the staff relied on a format different from that used in the previous two public
meetings.” Panels of subject matter experts were assembled to address specific regulatory
topics raised in the Commission’s 2012 SRM. The staff sought to use the information
(feedback) obtained from these discussions to better-inform the development of the rulemaking
package. For example, expert panel discussions focused on two discrete topics: (1) the
definition of a regulatory time of compliance for a LLW performance assessment; and (2)
considerations in the implementation of waste acceptance criteria. A third panel was intended
to focus on public policy issues related to LLW disposal. The general format for each panel was
that prepared remarks were made by each of the invited subject matter experts followed a
roundtable discussion between the respective speakers. Afterwards, time was provided for
facilitated public discussion between the panelists and members of the audience. Mr. Chip
Cameron was the meeting facilitator responsible for moderating the discussions.

The public meeting was transcribed to serve as an official record of the event, and the
stakeholder comments and suggestions provided can be found in the transcript:

http://www.nrc.gov/about-nrc/requlatory/rulemaking/potential-rulemaking/uw-
streams.html#2012pwi

Mr. Larry W. Camper, Director of the Division of Waste Management and Environmental
Protection (DWMEP), opened the public meeting with a brief history of the site-specific analysis
rulemaking to 10 CFR Part 61 and described staff expectations. Later, at the end of the
meeting, Mr. Camper also summarized highlights from each of the panel discussions. He
expressed the view that the panel discussions as well as the subsequent feedback from the
meeting participants had been constructive and informative. Mr. Camper noted that the staff
intended to review the July 19, 2012, meeting transcript as part of its 2012 information gathering

! See FR notices dated February 22, 2012, (77 FR 10401), and May 8, 2012, (77 FR 26991).
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initiative and consider both oral and written comments received as it prepares a revised
technical basis document in support of the limited 10 CFR Part 61 rulemaking. Mr. Camper
reminded the audiences that public comments regarding the limited rulemaking were due to the
NRC by July 31, 2012, should anyone care to submit written comments.

Below is a summary of key comments and observations from each of the three panel sessions.

Panel 1: Time of Compliance/Foreseeable Future

The first expert panel discussion focused on the 2012 Commission direction to introduce to

10 CFR Part 61 a new regulatory requirement to employ a two-tiered approach to the conduct of
a LLW performance assessment. Consistent with Commission direction, the first tier would
establish a compliance period that covers the “reasonably foreseeable future,” a regulatory
concept up to now undefined. Again consistent with Commission direction, the second tier
would involve a longer period of performance that is not defined a priori and is established to
evaluate the performance of the site over longer (geologic/geomorphic) timeframes. In its
direction, the Commission further proposed that a longer period of performance would be
developed based on the candidate site characteristics and design (waste package, waste form,
disposal technology, cover technology and geo-hydrology) and the peak dose to a designated
receptor at each LLW disposal facility.

The invited subject matter experts participating in the first panel discussions are listed below.

PARTICIPANT | TITLE AFFILIATION
Mick Apted Principal Scientist INTERA
Paul Black Chief Executive Officer Neptune and Company
Dave Esh Senior Systems Performance Analyst NRC/DWMEP
Linda Suttora Technical Advisor DOE/EM
Rusty Lundberg Director, Division of Radiation Control State of Utah
Tim McCartin Senior Level Advisor for Performance NRC/NMSS

Assessment

Rob Rechard Principal Member of Technical Staff Sandia National
(remote) Laboratories
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Key comments and observations from the first panel discussion included the following:

e Most panelists thought some form of a two-tiered performance assessment
approach would be a reasonable regulatory concept to introduce to the regulations. In
the matter of the time duration for the respective tiers, there are wide views as to what
those time durations should be.

e Some panelists thought the first tier should be defined in such a way so as to allow
disposal site operators to distinguish between good sites and designs (for the
management of long-lived LLW) over poor sites and designs.

o Panelists who serve as regulators expressed the view that there was value in presenting
performance assessment information on estimated health impacts (doses) in the long-
term so long as the confidence and attendant uncertainties associated with that
information was understood.

¢ Staff should not introduce a term such as “reasonably foreseeable future” into the
regulations without defining its duration. There was some discussion that defining
"reasonably foreseeable" was a challenging task and should not be pursued as it is an
ambiguous term.

Panel 2: Waste Acceptance Criteria

The second expert panel discussion focused on the 2012 Commission direction to allow

licensees the flexibility (option) to establish site-specific WAC based on the results of the
disposal site’s performance assessment required by §61.41 and the intruder assessment
required by § 61.42.

The invited subject matter experts participating in the second panel discussions are listed
below.

PARTICIPANTS TITLE AFFILIATION
Health Physicist, Texas Commission on State of Texas
Brad Broussard Environmental Quality
Jhon Carilli NNSA/NSO LLW Federal Sub-Project DOE - Nevada
Director
Chris Grossman Systems Performance Analyst NRC/DWMEP
David Kocher Senior Staff Scientist SENES Oak Ridge
John LePere General Manager, Nuclear Services WMG, Inc.
Senior Vice President — Nuclear Regulatory | EnergySolutions
Tom Magette Strategy
John Tauxe Senior Environmental Engineer Neptune and Company
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Key comments and observations from the second panel discussion included the following:

Most panelists were supportive of providing flexibility in 10 CFR Part 61 to allow for a WAC
option; however, some panelists were concerned that WAC would allow the disposal of
waste currently prohibited under State law (i.e., Utah’s prohibition concerning greater-than-
Class A LLW) and that the final regulation should preserve a state’s ability to restrict
disposal for certain types and/or concentrations of waste.

Some panelists expressed the view that the implementation of a WAC option might obviate
the need for future rulemakings as LLW streams can be expected to change in the future;
the implementation of a WAC option can thus be viewed as lessening the dependence of
the current version of the regulation’s waste classification system, taking into account the
earlier assumptions made in the draft environmental impact statement concerning waste
streams.

Some panelists expressed a concern related to maintaining consistency in the review of
WAC-related analyses. Some panelists recommended that NRC staff define a consistent
process for conducting a WAC-based review using a combination of both regulations and
guidance. It was noted that because of different sites and designs, the development of
identical WACs for different disposal facilities was not necessary. One stakeholder
suggested that the NRC staff could provide independent reviews of site-specific WACs to
ensure consistency on how they were developed.

Some meeting participants expressed that if the WAC option is added, the future staff
assignment to update the §61.55 waste classification tables would no longer be necessary.

Opinions were mixed among the meeting participants on allowing licensees the flexibility to
consider an alternate site-specific active institutional control period based on the
development of a site-specific WAC. Some meeting participants were in favor of allowing
licensees the flexibility to establish a site-specific duration for active institutional controls
based on a particular WAC; some panelists thought 100 years was an appropriate time
duration for stipulating how long the government would maintain oversight of a
decommissioned LLW disposal site.

In the matter of regulatory compatibility designation for any new WAC requirement, some of
the Agreement State representatives asked for maximum flexibility in determining how any
such requirement would be adopted at the state level; some meeting participants raised
concerns over trans-boundary issues. Some commented that too much flexibility diminishes
public trust in the concept.

Regarding performance confirmation (i.e. performance assessment maintenance), some
meeting participants recommended that the process be focused on continual improvement
and learning. The comments focused on a need to routinely update the performance
assessment to provide assurance that the site continues to protect public health and safety
as new information is gathered (e.g., new waste streams).
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Panel 3: Public Policy

The third panel was intended to allow for a less-structured discussion by stakeholders and
public interest groups principally on Commission-directed regulatory matters currently before the
staff concerning 10 CFR Part 61.

The invited subject matter experts participating in the panel discussions are listed below.

PARTICIPANTS TITLE AFFILIATION

Ralph Andersen | Senior Director, Radiation Safety & NEI
Environmental Protection
Lisa Edwards Senior Program Manager EPRI
Earl Fordham Regional Director — Washington State Low-Level Waste
Department of Health Forum
Ed Maher Past President, Health Physics Society Health Physics
(remote) Society
Arjun Makhijani | President Institute for Energy
and Environmental
Research

Jennifer Opila Radioactive Materials Unit Leader — Colorado CRCPD
Department of Public Health and Environment

Christopher Executive Director HEAL Utah
Thomas

Key comments and observations from this so-called roundtable discussion included the
following (not rank-ordered):

o Depleted Uranium (DU) is a unique waste stream distinctive from classic Part 61 types of
LLW. DU clouds the on-going rulemaking discussions on how to revise the existing LLW
regulation. DU disposition needs to be examined/re-examined separately on a different
track ala greater-than-Class C.

e There is a need for a high level of compatibility with the performance objectives but flexibility
with the WAC.

o Clearance criteria for the disposal of low-activity radioactive waste should be developed as
the use of existing LLW disposal sites for this low-risk waste stream is inefficient use of
those sites.
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o Compatibility between the Agreement State’s and the Federal government’s disposal
criteria and radiation standards is essential.

e The LLW Manifest Guidance (NUREG/BR-0204) is not only out-dated, but it needs to be
re-written. The staff needs to accelerate the schedule for conducting the currently-
proposed 2013 public meeting.

e The currently proposed look-see at the draft proposed rule at the end of the calendar
year for 30-days is too short and should for at least 60 days.

e There are a limited number of LLW disposal sites so there is a need to maximize the use
of those sites and the adoption of site-specific WACs can help in this effort. On the other
hand, this is contrary to the Low-Level Waste Policy Act where the governors of the sited
states went to the federal government and said they were becoming the dumping
grounds for the whole country.

o The NRC should pursue a rulemaking to produce a more risk-informed and
performance-based regulation.

¢ NRC should not abandon the organ dose element of Subpart C in 10 CFR 61 as organ
doses are the foundation of effective dose.

e The ongoing rulemaking effort should be aligned with the envisioned rulemaking to
10 CFR Part 20.

e The ongoing rulemaking effort should better integrate the Agreement State as partners
in the process. Agreement State are co-regulators; not stakeholders.

Enclosure:
Attendance List
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