
RULEMAKING ISSUE
March 24, 1993 (Notation Vote) SECY-93-075

FOR: The Commissioners

FROM: James M. Taylor
Executive Director for Operations

SUBJECT: ISSUANCE OF AN ADVANCE NOTICE OF PROPOSED RULEMAKING
ON THE POTENTIAL IMPACT ON SAFETY OF POWER REACTOR LICENSEE
OWNERSHIP ARRANGEMENTS

PURPOSE:

To obtain Commission approval of publication of an advance notice of proposed
rulemaking (ANPR).to explore alternatives to mitigate the potential impact on
safety of power reactor licensee ownership arrangements and to consider
whether increased assurance of funding availability for decommissioning
activities is needed.

BACKGROUND:

Current and potential organizational structures of many power reactor
licensees and their corporate affiliates are complex and evolving. The staff
believes that the public health and safety implications of such structures
warrant further examination. A licensee subsidiary without assets other than
the licensed reactor could renege on its decommissioning obligations if forced
to shut down prematurely. Given that corporate law generally limits the
liability of stockholders, the NRC may not have recourse to the assets of a
parent company if its subsidiary defaults absent legally enforceable
commitments by owners. Case law with respect to bankruptcy proceedings is
also ambiguous. Although bankruptcy courts have generally directed bankruptcy
trustees to make justifiable, legally required expenditures to protect public
health and safety, it is not clear that these expenditures will always have a
high priority relative to other claims. The staff believes that it should
evaluate possible ways to increase assurance of decommissioning funds
availability. An increased degree of confidence may be appropriate to assure
that the problems that the Office of Nuclear Material Safety and Safeguards
has had with some'of its licensees abandoning materials sites prior to cleanup
will not be experienced for power reactor licensees.

NOTE: TO BE MADE PUBLICLY AVAILABLE
Contact: WHEN THE FINAL SRM IS MADE
Robert Wood, NRR AVAILABLE
504-1255
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The NRC recently amended Part 50 to determine on a case-by-case basis the
schedule to accumulate the balance of funds needed to decommission a
prematurely shut down reactor. (57 FR 30383, July 9, 1992.) In most cases,
this rule provides the Commission the flexibility to approve funding schedules
that reduce the annual financial burden on power reactor licensees but
maintain reasonable assurance that decommissioning funds will be available
when needed. However, as discussed below, some licensees, by nature of their
ownership structure, may at some point be unable or unwilling to complete
decommissioning funding even under a more flexible case-by-case approach. The
Commission should also note that this ANPR is separate from the updated
decommissioning cost study being conducted by RES. That study as well as
other ongoing staff efforts to evaluate the appropriate level and composition
of decommissioning costs were discussed in a memorandum to the Chairman dated
September 14, 1992.

DISCUSSION:

The staff has begun an evaluation of various ownership arrangements found at
licensed power reactor facilities. (See Enclosure 2, "Recommended NRC
Responses to the Potential Impact on Safety of Power Reactor Ownership
Arrangements.") The traditional arrangement where an electric utility with
substantial generation, transmission, and distribution assets builds and
operates a power reactor to meet its electric demand has often been replaced
by more complicated ownership/operating arrangements. In some cases,
licensees have little more than the asset value of the power reactor itself.
If the reactor loses value because there are less expensive sources of power
or for other reasons, and it permanently stops operating and no longer
produces revenue, a company could be left without any substantial assets to
pay for premature decommissioning or other unforeseen costs incurred before
the expected end of its operating life. (Because most power reactor licensees
have chosen to fund decommissioning cost over the entire projected operating
lives of their facilities, any unforeseen reductions in operating life may
adversely affect decommissioning funding.)

In cases where the licensees are the companies owning only the individual
plants, these companies may in turn be owned by one or more holding companies
or utilities. However, these parent utilities are generally not on the NRC
license. The participation (power) agreements among the licensees and their
parent companies often obligate the parent companies to pay for costs of
operation, which have been defined to include decommissioning. These
obligations have generally been incorporated into the decommissioning
certifications submitted to the NRC in 1990. Although State public utility
commissions (PUCs) or the Federal Energy Regulatory Commission (FERC) could
disallow a parent's rate recovery of decommissioning costs resulting from
premature closure, the parent contractual obligation to pay these costs (from
stockholder funds) would probably remain, unless the contract were able to be
terminated by an agreement between the parents and their subsidiaries.

The staff has not conducted a detailed study of power reactor licensee
participation agreements to evaluate the likelihood that the power contracts
could be voided. In practice, because of the ability to spread payments over
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time and over several licensees, it is likely that most owners could pay for
decommissioning a prematurely shut down plant.

The PUCs or FERC have traditionally allowed utilities to recover
decommissioning costs from ratepayers. However, the Pennsylvania PUC recently
disallowed collection from ratepayers for TMI-2 decommissioning. If a plant
shuts down prematurely, it can be considered no longer "used and useful,"
which is the standard used by PUCs and FERC to determine whether costs should
be allowed in the rate base. Thus, for licensees of plants that shut down
prematurely, their stockholders, rather than ratepayers, may have to pay for
decommissioning costs. If the ongoing value of the company is less than the
unfunded decommissioning cost, stockholders may refuse to pay outstanding
decommissioning costs, notwithstanding the threats of NRC fines or other
enforcement actions (which may include criminal prosecution).

In a few cases, licensees are experiencing financial problems, by themselves
or through their parent companies. For example, the lead licensee for the
Palo Verde facility, Arizona Public Service Company, is reasonably healthy but
its parent company, Pinnacle West Corporation, is not. There is a possibility
that the parent company could use the assets of its subsidiary for non-utility
related expenses. In this case, the public service commission has taken steps
to ensure that this will not happen.

Another licensee, El Paso Electric Company, has recently filed for bankruptcy
protection under Chapter 11 of the U.S. Bankruptcy Code. This licensee is a
minority owner in Palo Verde and is obligated by its participation agreement
in the reactor facility to pay its proportionate share of operation and
decommissioning expenses. Despite the participation agreement, it is not
clear how the Bankruptcy Court will treat the licensee's operational and
decommissioning obligations vis-a-vis obligations to other creditors.
Additional complexity results because this licensee has sold and leased back
parts of its shares of its reactor facilities. As a result, the NRC has
become a party to the bankruptcy proceeding to ensure that health-and-safety-
related costs are covered.

In another case involving a minority owner of Seabrook, EUA Power Corporation,
the subsidiary owning the facility could not recover its cost of operation
from the "spot sale" of energy, and the parent approved of the subsidiary
going bankrupt, and is seeking to end the parent-subsidiary relationship.
This, in essence, would end the parent's future obligations for
decommissioning or other operating costs.

The NRC is concerned that other licensees may encounter financial difficulties
that, coupled with premature shutdown of their power reactor facilities, may
lead to defaults on their decommissioning obligations, particularly if their
rate regulators deny recovery of such expenses from customers. Further, the
potential deregulation of electricity generation and increased reliance on
power from unregulated independent power producers may exacerbate these
trends.

These considerations are discussed in more detail in the enclosed staff
report, "Recommended NRC Responses to the Potential Impact on Safety of Power
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Reactor Ownership Arrangements," (Enclosure 2). Although there does not
appear to be an immediate problem with those licensees that have currently
shut down plants, the potential increase of single-asset plants and the
increasing frequency of utility bankruptcy filings indicates that longer-term
increases in assurance should be evaluated by the NRC.

REQUEST FOR COMMENTS:

The staff believes that the NRC should invite from all interested persons
advice and recommendations on a proposed rule remedying the foregoing concerns
and on any other related relevant points. Comments on and supporting reasons
for the following questions would be particularly helpful:

1. Should the NRC require its current power reactor licensees to identify or
update all corporate ties that lead to indirect ownership of their facilities?
Indirect owners are considered to be parent companies, or parents of parent
companies, etc., of licensed owners or operators. Section 50.33 requires
license applicants to identify ownership of the corporation, including foreign
ownership. Further, §50.80 requires licensees to notify the Commission when a
license is to be "transferred, assigned, or in any manner disposed of, either
voluntarily or involuntarily, directly or indirectly, through transfer of
control of the license..." However, it is not clear that licensees have
identified all parent company changes pursuant to this section.

2. Should the NRC condition power reactor licenses to require prior
notification of the NRC of any changes in ownership arrangements not
previously reported and prompt notification of changes in financial status so
that appropriate analyses of financial responsibilities for decommissioning
could be sought by the NRC?

3. Should the NRC require appropriate demonstrations by each licensee of
financial capability to cope with early decommissioning and evaluate each case
individually? These demonstrations would be required in advance of actual
premature shutdown.

4. Should the NRC require that parent companies of subsidiaries that have an
interest in nuclear power facilities be licensed and be obligated for the
subsidiaries' debts as licensees?

5. Should power reactor licensees with limited assets that fund
decommissioning with contributions to external trusts over the nominal
operating lives of their reactors provide additional assurance that all
decommissioning funds will be available in some form when needed? This
additional assurance could take the form of either: (1) a guarantee of any
unfunded decommissioning liability with a surety bond, letter of credit, or
other method allowed in 10 CFR 50.75(e)(1)(iii); (2) a parent company or self
guarantee through passing a financial test similar in scope and of appropriate
magnitude in compariosn to the one contained in 10 CFR Part 30, Appendix A, to
assure that a licensee has an adequate resource base to fund safety-related
expenditures, including decommissioning; or (3) a certification to the NRC
from the appropriate rate-making authority that it will allow all unfunded
decommissioning obligations under NRC regulations to be collected in rates.
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[7590-01]

NUCLEAR REGULATORY COMMISSION

10 CFR Part 50

RIN 3150-AE48

Consideration of the Possible Effect

on Safety of Power Reactor Licensee

Ownership Arrangements

AGENCY: Nuclear Regulatory Commission.

ACTION: Advance notice of proposed rulemaking.

SUMMARY: The Nuclear Regulatory Commission (NRC) is considering

amending its regulations to increase assurance that NRC's power

reactor licensees will have adequate funds for premature

decommissioning and other safety-related activities. This

rulemaking will consider the need for amending NRC regulations to

require certain power reactor licensees to either: (1) guarantee

any unfunded decommissioning liability with a surety bond letter

of credit, or other guarantee method currently allowed in 10 CFR

50.75(e) (1) (iii); (2) provide for a financial test guarantee

mechanism similar to the one contained in 10 CFR Part 30,

Appendix A; (3) require parent companies of subsidiaries that

have an interest in power reactors to be licensed and obligated

for their subsidiaries' debts as licensees; and/or
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(4) provide a certification to the NRC from the licensee's rate-

making authority that it will allow unfunded decommissioning

obligations to be collected in rates, notwithstanding the

operating status of the facility. This advance notice of

proposed rulemaking is being issued to invite advice and

recommendations on several questions concerning the need for this

rulemaking action and the alternatives that the NRC should

consider.

DATE: The comment period expires [a date 90 days after

publication in the Federal Register]. Comments received after

this date will be considered if it is practical to do so, but the

Commission is able to assure consideration only for comments

received on or before this date.

ADDRESSES: Mail comments to: The Secretary of the Commission,

U.S. Nuclear Regulatory Commission, Washington, DC 20555,

Attention: Docketing and Service Branch. Deliver comments to:

11555 Rockville Pike, Rockville, Maryland, between 7:45 a.m. and

4:15 p.m. Federal workdays. Copies of comments received may be

examined at the NRC Public Document Room, 2120 L Street, NW,

(Lower Level), Washington, DC.

FOR FURTHER INFORMATION CONTACT: Robert S. Wood, Office of

Nuclear Reactor Regulation, U.S. Nuclear Regulatory Commission,

Washington, DC 20555, telephone (301) 504-1255.
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SUPPLEMENTARY INFORMATION:

Background

The organizational structures of power reactor licensees and

their corporate affiliates are complex and continue to change.

The NRC believes that the public health and safety implications

of such structures warrant further examination. A licensee's

subsidiary without assets other than the licensed reactor could

renege on its decommissioning obligations if it is forced to shut

down a reactor prematurely. Given that corporate law generally

limits the liability of stockholders, the NRC may not have

recourse to the assets of a parent company if its subsidiary

defaults. Case law regarding bankruptcy proceedings is also

ambiguous. Although bankruptcy courts have generally directed

bankruptcy trustees to make legally required, justifiable

expenditures to protect public health and safety, it is not clear

that these expenditures will always have higher priority than

other claims. The NRC believes that it should evaluate possible

ways to increase assurance so that the problems that the NRC's

Office of Nuclear Material Safety and Safeguards has had with

some of its licensees abandoning materials sites prior to cleanup

will not be experienced for power reactor licensees. Therefore,

the NRC is evaluating various ownership arrangements for licensed

power reactor facilities.
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The NRC recently amended Part 50 to determine on a case-by-

case basis the schedule to accumulate the balance of funds needed

to decommission a prematurely shut down reactor. (57 FR 30383,

July 9, 1992.) In most cases, this rule provides the flexibility

to approve funding schedules that reduce the annual financial

burden on power reactor licensees but maintain reasonable

assurance that decommissioning funds will be available when

needed. However, some power reactor licensees, by nature of

their ownership structure, may at some point be unable or

unwilling to complete decommissioning funding even under a more

flexible case-by-case approach. This Advance Notice of Proposed

Rulemaking (ANPR) is separate from the updated decommissioning

cost study being conducted by the NRC. That study, and other

ongoing NRC efforts to evaluate the appropriate level and

composition of decommissioning costs, may eventually lead to a

separate rulemaking, but are not the subject of this ANPR.

Summary of Findings

A. Various ownership arrangements are found at NRC-

licensed power reactors. The staff has found that complex

ownership and operating arrangements have often replaced the

traditional arrangement in which an electric utility with

substantial generation, transmission, and distribution assets

builds and operates a power reactor to meet its electric demand.
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B. Some licensees have little more than the asset value of

the reactor itself. If the reactor loses value because there are

less expensive sources of power, or for other reasons, and it

permanently stops operating and producing revenue, a company

could be left without any substantial assets to pay for premature

decommissioning or other unforeseen costs. (Most power reactor

licensees have chosen to fund decommissioning cost over the

entire projected operating lives of their facilities. Therefore,

any unforeseen reductions in operating life may adversely affect

decommissioning funding.)

A licensee owning only an individual plant may be owned by

holding companies or utilities. However, these parent utilities

are generally not on the NRC license. The participation (power)

agreements among the licensees and their parent companies often

obligate the parent companies to pay for costs of operation,

which have been defined to include decommissioning. These

obligations have generally been incorporated into the

decommissioning certifications submitted to the NRC in 1990.

Although a State public utility commission (PUC) could disallow a

parent from increasing rates to recover decommissioning costs

resulting from premature closure, the parents would probably

continue to be bound by the contractual obligation to pay these

costs from stockholder funds unless the parents and their

subsidiaries could reach an agreement to end the contract.
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The NRC has not conducted a detailed study of power reactor

licensees' participation agreements to evaluate the likelihood

that the power contracts could be voided. In practice, because

of the ability to spread payments over time and over several

licensees, it is likely, but by no means assured, that most

owners could pay for decommissioning a prematurely shut down

plant.

The PUCs or FERC have traditionally allowed utilities to

recover decommissioning costs from ratepayers. However, the

Pennsylvania PUC recently disallowed collection from ratepayers

for TMI-2 decommissioning. If a plant shuts down prematurely, it

can be considered no longer "used and useful", which is the

standard used by PUCs and FERC to determine whether costs should

be allowed in the rate base. Thus, for licensees of plants that

shut down prematurely, their stockholders, rather than

ratepayers, may have to pay for decommissioning costs. If the

ongoing value of the company is less than the unfunded

decommissioning cost, stockholders may refuse to pay outstanding

decommissioning costs, notwithstanding the threat of NRC fines or

other enforcement actions.

C. Several licensees are experiencing financial problems,

by themselves or through their parent companies. For example,

the lead licensee for one large facility is reasonably healthy

but its parent company is not. The parent company could use the
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assets of its subsidiary for expenses not related to the utility,

although the licensee's PUC has acted to ensure that this will

not happen.

Another licensee recently filed for bankruptcy protection

under Chapter 11 of the U.S. Bankruptcy Code. This licensee is a

minority owner and is obligated by its participation agreement in

the reactor facility to pay its proportionate share of operation

and decommissioning expenses. Despite the participation

agreement, it is not clear how the Bankruptcy Court will treat

the licensee's obligation for safety-related expenses in relation

to its obligations to other creditors. This licensee has also

sold and leased back parts of its shares of its reactor

facilities. Therefore, the NRC has become a party to the

bankruptcy proceeding to ensure that health-and-safety-related

costs are covered.

In another case, the subsidiary owning the facility could

not recover its cost of operation from the short-term sales of

energy from the power reactor facility. The parent approved of

the subsidiary going bankrupt and is seeking to end the parent-

subsidiary relationship. This, in essence, would end the

parent's future obligations for decommissioning or other

operating costs.
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The NRC is concerned that other licensees may encounter

financial difficulties that, coupled with premature shutdown of

their power reactor facilities, may lead to defaults on their

decommissioning obligations, particularly if their rate

regulators deny recovery of such expenses from customers.

Further, these trends may increase if electrical generation is

deregulated and the unregulated independent power producers

become a more important source of electrical generation.

Specific Considerations

The NRC invites all interested persons to submit advice and

recommendations on an advance notice of proposed rulemaking

(ANPR) remedying these concerns and on any other related relevant

points. Comments and supporting reasons are particularly

requested on the following questions:

1. Should the NRC require its current power reactor

licensees to identify or update all corporate ties that lead to

indirect ownership of their facilities? Indirect owners are

considered to be parent companies, or parents of parent

companies, etc., of licensed owners or operators. Section 50.33

of Title 10 of the Code of Federal Regulations requires license

applicants to identify ownership of the corporation, including

foreign ownership. Further, §50.80 requires licensees to notify

the Commission when a license is to be "transferred, assigned, or
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in any manner disposed of, either voluntarily or involuntarily,

directly or indirectly, through transfer of control of the

license..." However, it is not clear that licensees have

identified all parent company changes pursuant to this section.

2. Should the NRC condition power reactor licensees to

require prior notification of the NRC of any changes in ownership

arrangements not previously reported and prompt notification of

changes in financial status so that appropriate analyses of

financial responsibilities for decommissioning could be sought by

the NRC?

3. Should the NRC require appropriate demonstrations by

each licensee of financial capability to cope with early

decommissioning and evaluate each case individually? These

demonstrations would be required in advance of actual premature

shutdown.

4. Should the NRC require that parent companies of

subsidiaries that have an interest in nuclear power facilities be

licensed and be obligated for the subsidiaries' debts as

licensees?

5. Should power reactor licensees with limited assets that

fund decommissioning with contributions to external trusts over

the nominal operating lives of their reactors provide additional
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assurance that all decommissioning funds will be available in

some form when needed? This additional assurance could take the

form of either: (1) a guarantee of any unfunded decommissioning

liability with a surety bond, letter of credit, or other method

allowed in 10 CFR 50.75(e) (1) (iii); (2) a parent company or self

guarantee through passing a financial test similar in scope and

of appropriate magnitude in comparison to the one contained in

10 CFR Part 30, Appendix A, to assure that a licensee has an

adequate resource base to fund safety-related expenditures,

including decommissioning; or (3) a certification to the NRC from

the appropriate rate-making authority that it will allow all

unfunded decommissioning obligations under NRC regulations to be

collected in rates.

Conclusions

Because of the institutional framework of the electric

utility industry and because operating reactors continue to be a

valuable economic asset, there does not appear to be any

immediate potential threat to protecting public health and safety

by ambiguous or complex power reactor ownership. However, in the

event of unanticipated premature reactor closures, certain

ownership arrangements may not provide adequate levels of

assurance that funds will be fully available for decommissioning.

Traditional electric utilities with extensive generation,

transmission and distribution networks should have adequate
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assets to provide assurance for decommissioning even if a plant

shuts down prematurely before fully funding its decommissioning

reserves. Unlike many NRC materials licensees, which are not

subject to economic regulation, electric utilities are generally

closely regulated by State PUCs and the Federal Energy Regulatory

Commission (FERC) and provide an essential service. However,

single-asset companies or, in the future, independent power

producers, may need to provide adequate levels of assurance

through some enhanced assurance mechanism, particularly with

respect to decommissioning funds. The relationship of operators

and owners who are on the license and those who are not also

remains ambiguous. Although participation (power) agreements

often obligate parent companies to pay for decommissioning funds,

premature shutdown may lead PUCs or FERC to deny rate recovery of

decommissioning shortfalls when a reactor facility is no longer

deemed used and useful. Without an asset base beyond the reactor

itself, a licensee or its parent may refuse to pay for

decommissioning. Without parent owners on the license, or some

form of additional assurance, the NRC may face protracted legal

battles to secure adequate decommissioning funds.

Notwithstanding the above discussion, there does not appear

to be a problem with currently shut down reactors. For example,

Yankee Atomic has substantial decommissioning funds already

accumulated (over $70 million) and is taking steps to accumulate

the remaining funds from its co-owners. As allowed by the NRC's
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recent final rule on premature decommissioning funding (57 FR

30383; July 9, 1992) licensees will be able to fund any

shortfalls over time. Therefore, the annual impact on licensees

and their rate payers will be reduced. Further, as more licensee

funds accumulate over time in external decommissioning trust

funds, the magnitude of the potential shortfall reduces.

Although the institutional make-up of the utility industry and

the structure of external decommissioning trust funds reduces the

potential impact of any shortfalls, legal assurance of these

funds may not be adequate in all cases absent further action.

List of Subjects in 10 CFR Part 50

Antitrust, Classified information, Criminal penalties, Fire

protection, Incorporation by reference, Intergovernmental

relations, Nuclear power plants and reactors, Radiation

protection, Reactor siting criteria, Reporting and recordkeeping

requirements.
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The authority citation for this document is: Sec. 161, Pub.

L. 83-703, 68 Stat. 948, as amended (42 U.S.C. 2201); sec. 201,

Pub. L. 93-438, 88 Stat. 1242, as amended (42 U.S.C. 5841).

Dated at Rockville, Maryland, this day of I

1993.

For the Nuclear Regulatory Commission.

Samuel J. Chilk,
Secretary of the Commission.
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Recommended NRC Responses to the Potential
Impact on Safety of Power Reactor

Ownership Arrangements

I. Background

Current and potential organizational structures of power

reactor licensees and their corporate affiliates are

sufficiently complex that such structures may adversely

affect protection of public health and safety. There is

concern that a licensee subsidiary without other assets

could renege on its decommissioning obligations if forced to

shut down prematurely or if costs of decommissioning at end

of expected life substantially exceed estimates. Given the

tradition of commercial law that limits the liability of

stockholders, the NRC may not have recourse to the assets of

a parent company if its subsidiary defaults. Case law with

respect to bankruptcy proceedings is also ambiguous,

although justifiable expenditures to protect public health

and safety appear to have relatively high priority with

respect to other creditors. Problems that NMSS has had with

some of its licensees abandoning materials sites prior to

cleanup has precipitated renewed concern that a similar

problem may develop for power reactor licensees.

This problem was addressed in some detail by Joe Scinto at

the NRC Senior Management Meeting in May 1991. Subsequent

to that meeting, NRR has evaluated the problem in a staff

report, Power Reactor Ownership Arrangements and Their
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Potential Impact on Safety issued on October 7, 1991.

Concurrently, the EDO asked OGC to evaluate the legal and

financial liability of nonoperating owners of licensed

facilities. OGC's analysis of these issues and response to

six questions from the EDO was sent in a memorandum to the

EDO dated December 18, 1991.

As a follow-up to the October NRR report, the staff has

performed several brief case studies of ownership

arrangements at selected reactors or with selected reactor

licensees. These studies include: 1. Centerior Energy

Corporation (Davis-Besse, Perry, and Beaver Valley);

2. Connecticut Yankee Atomic Power Company (Haddam Neck);

3. SCEcorp (San Onofre 1-3, Palo Verde 1-3); 4. Entergy

Corporation (Grand Gulf, Waterford, and Arkansas Nuclear

One, 1 and 2); and 5. Pinnacle West (Palo Verde 1-3). These

case studies are included in Enclosure 1.

II. Summary of FindinQs

A. A variety of ownership arrangements are found at NRC-

licensed power reactors. The traditional arrangement

where an electric utility with substantial generation,

transmission, and distribution assets builds and

operates a power reactor to meet its electric demand
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has often been replaced by more complicated

ownership/operating arrangements.

B. In a few cases, licensees only have essentially the

asset value of the reactor itself. If that asset loses

value because the reactor ceases operation and no

longer produces revenue, a company could be left

without any substantial assets to pay for unforeseen

costs such as premature decommissioning.

In theory, this is possible with the organization of

the Yankee companies, in which the licensees are the

companies owning the individual Yankee plants.

Although these companies are in turn owned by several

New England utilities, none of these utilities is on

the license. The participation (power) agreements

among the Yankee companies and their owners obligate

the owners to pay for costs of operation, which have

been defined to include decommissioning. These

obligations were incorporated into the decommissioning

certification submitted to the NRC in 1990. Although

PUCs could disallow owner's rate recovery of

decommissioning costs resulting from premature closure,

the owner's contractual obligation to pay these costs

(from stockholder funds) would remain, unless the

contract were able to be terminated by the parties.
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OGC did not conduct a detailed study of the contract to

evaluate the likelihood that the power contracts could

be voided. In practice, because of the ability to

spread payments over time and over several licensees,

it is likely, but by no means assured, that the owners

of the Yankee companies would not default on paying for

decommissioning a prematurely shut down plant.

C. Of the other, non-Yankee case studies included with

this report, it appears that Grand Gulf is the most

vulnerable financially if premature closure occurs.

System Energy Resources Inc. (SERI) is the 90% owner of

Grand Gulf. A cooperative, South Mississippi Electric

Power Association, owns the remaining 10%. SERI's

resources are almost exclusively based on the value of

Grand Gulf. However, Mississippi Power and Light

Company, a sibling corporation to SERI remains on the

Grand Gulf license, although it is no longer legally an

owner or operator and has asked that it be removed from

the license. As with the Yankee companies, power

agreements cover the obligations of those companies,

such as Mississippi Power and Light, to pay for

decommissioning costs as part of the "quid-pro-quo" of

the power received from the unit. It is a moot point

whether such obligations are challengeable by a rate

regulator if a plant closes prematurely. As OGC's
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study indicated, the obligations of various parties

depends on the specific wording of the power agreements

that they have signed.

In some of the other cases evaluated, licensees are

experiencing financial problems, by themselves or

through their parent companies. For example, Arizona

Public Service Company (APS), the lead licensee for

Palo Verde, is reasonably healthy but its parent

company, Pinnacle West Capital Corporation, is not.

There is a possibility that Pinnacle West could use the

assets of APS for non-utility related expenses,

although the Arizona Public Service Commission has

taken steps to ensure that this will not happen.

Another, lessor/owner of Palo Verde, El Paso Electric

Company with a 15.8% share, has filed for bankruptcy

protection under Chapter 11 of the U.S. Bankruptcy

Code. El Paso Electric Company's share of Palo Verde

and its output is an asset of significant value. Also,

it is obligated by its participation agreement in the

Palo Verde project to pay its proportionate share of

operation and decommissioning expenses. Despite these

facts, it is not clear how the Bankruptcy Court will

treat El Paso Electric's Palo Verde obligation vis-a-

vis obligations to other creditors. The situation may

be complicated by the fact that El Paso sold and leased
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back parts of its shares of the Palo Verde units. At

the least, it is likely that the NRC will become a

party to the bankruptcy proceeding to ensure that

health-and-safety-related costs are covered.

D. In its study, OGC recommended that "the staff may wish

to evaluate the need for regulations making all direct

and indirect owners, whether licensed or not, jointly

and severally liable for the cost of accident recovery,

long-term shutdown and decommissioning." We agree that

both direct and indirect owners should be responsible

for costs such as accident recovery and

decommissioning. However, there are fairness and

equity issues with requiring owners of small portions

of nuclear plants (in several instances, less than 1

percent) to cover the costs of a defaulting co-owner

with a much larger ownership share. As described in

the recommendations section below, one way to avoid

this problem is to require financial guarantees that

provide an added degree of assurance in premature shut

down situations to cover the larger owners' commitment.

E. One potential source of funds for cleaning up power

reactor sites that licensees have abandoned is

"Superfund" (Comprehensive Environmental Response,

Compensation and Liability Act of 1980; Pub. L. 96-
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510). However, in relation to NRC's materials

licensees, the Environmental Protection Agency (EPA)

stated that it has "chosen not to list releases of

source, byproduct, and special nuclear material from

any facility with a current license issued by the

Nuclear Regulatory Commission (NRC), on the grounds

that the NRC has full authority to require cleanup of

releases from such facilities." (48 FR 40658,

September 8, 1983, as quoted in 50 FR 23960, June 7,

1985, "Financial Responsibility Requirements Applicable

to NRC Licensees for Cleanup of Accidental and

Unexpected Releases of Radioactive Materials"). Thus,

it appears that EPA would be unwilling to release

superfund money at least until the NRC exhausted all

other potential remedies.

III. Conclusions

There are several gaps and ambiguities in how power reactor

owners are handled in NRC licenses. Because of the

institutional framework of the electric utility industry and

because operating reactors continue to be a valuable

economic asset, there does not appear to be any immediate

potential threat to protecting public health and safety.

However, in the event of unanticipated premature reactor

closures, certain ownership arrangements may not provide
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adequate levels of assurance that funds will be fully

available for decommissioning. Traditional electric

utilities with extensive generation, transmission and

distribution networks should have adequate assets to provide

assurance for decommissioning even if a plant shuts down

prematurely before fully funding its decommissioning

reserves. Unlike many materials licensees, which are not

subject to economic regulation, electric utilities are

closely regulated by state PUCs and FERC and provide an

essential service. However, single-asset companies such as

the Yankee companies generating subsidiaries such as SERI,

or, in the future, independent power producers, may not be

able to provide adequate levels of assurance, particularly

with respect to decommissioning funds. The relationship of

operators and owners who are on the license and those who

are not also remains ambiguous. Although their

participation/power agreements obligate them to pay for

decommissioning funds, premature shutdown may lead PUCs or

FERC to deny rate recovery of decommissioning shortfalls.

Without an asset base beyond the reactor itself, a licensee

or its parent may refuse to pay for decommissioning.

Without parent owners on the license or clarification of the

joint and several liability of existing owners, NRC may face

protracted legal battles to secure adequate decommissioning

funds.
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This said, there does not appear to be a problem with

currently shut down reactors. For example, Yankee Atomic

has substantial decommissioning funds already accumulated

(over $70 million) and is taking steps to accumulate the

remaining funds from its co-owners. Given that licensees

will be able to fund any shortfalls over time, as allowed by

the NRC's recent draft final rule on premature

decommissioning funding, the annual impact on licensees and

their rate payers will be reduced. Further, as more funds

accumulate over time in NRC's required external

decommissioning trust funds, the magnitude of the potential

shortfall reduces. Nevertheless, although the institutional

make-up of the utility industry and the structure of

external decommissioning trust funds reduces the potential

impact of any shortfalls, legal assurance of such funds may

not be adequate in all cases absent further guarantees.

VI. Recommendation

Develop an advance notice of proposed rulemaking that

addresses potential shortfalls due to utility ownership

arrangements in decommissioning funding that may result from

premature shut down of a power reactor. This rulemaking

should incorporate the following elements:
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1. Current licensees should identify all direct and

indirect owners of their power reactors.

2. Licensees should be allowed to use an external

trust fund funded over the nominal operating life

of a reactor only if they are able to (1)

guarantee any unfunded decommissioning liability

with a surety bond, letter of credit or other

guarantee method allowed in S50.75(e)(1) (iii); or

(2) a parent company or self guarantee through

passing the financial test contained in Part 30,

Appendix A; or (3) provide a certification to the

NRC from the licensee's rate making authority that

it will allow all unfunded decommissioning

obligations to be collected in rates. (See

Enclosure 2 for possible wording.)

3. NRC should issue a policy statement indicating

that it generally considers licensees to be

jointly and severally liable for the safe

construction, operation and decommissioning of

power reactors. However, a de minimis cut-off

(e.g. 20%) should apply so that small co-owners

are not unduly penalized for defaults by larger

co-owners.
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Centerior Energy Corporation

Centerior Energy Corporation (CEC) was formed in 1985 as a public

utility holding company. It has three wholly-owned subsidiaries:

The Cleveland Electric Illuminating Company (CEI), The Toledo

Edison Company (TEC), and Centerior Service Company (CSC). CEI

owns the following shares of NRC-licensed power plants: Beaver

Valley, Unit 2 - 24.47%; Perry - 31.11%; and Davis-Besse -

51.38%. TEC owns the following: Beaver Valley, Unit 2 - 19.91%;

Perry - 19.91%; and Davis-Besse 48.62%. CSC provides support

services, including engineering to CEI, TEC, and CEC. CEC is

referenced in the licenses for Davis-Besse and Perry as the

holding company for CEI and TEC but is not a licensee.

CEC's and its subsidiaries financial results fall into the

average range of electric utilities with nuclear power plants.

In 1990, CEC realized operating revenue (combined from its

subsidiaries) of $2.37 billion and realized net income of $264

million. Retained earnings at the end of 1990 were $665 million

and common stockholders' equity was $2.8 billion.

CEI realized 1990 net income of $242 million on operating

revenues of $1.66 billion. Its retained earnings were $564

million at the end of 1990. CEI's bond ratings are Baa2 in

Moody's, which is investment-grade. TEC realized 1990 net income

of $81 million on operating revenues of $827 million. Its
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retained earnings were $83 million at the end of 1990. TEC's

bond ratings are Baa3 in Moody's, which is the lowest investment-

grade rating. Both CEI and TEC reported similar results for the

nine months ended September 30, 1991.

Both CEI and TEC are integrated utilities with extensive

generation, transmission and distribution networks in their

respective service areas. Twenty-two percent of CEI's generating

capacity is derived from its ownership share of nuclear units.

TEC derives nearly 40% of its generating capacity from nuclear

power.

In view of both CEI's and TEC's substantial asset bases, the

existence of their parent company, CES, does not indicate any

particular cause for concern at this time.
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Connecticut Yankee Atomic Power Company

Connecticut Yankee Atomic Power Company (CY) was established in

1962 to build and operate the Connecticut Yankee (Haddam Neck)

Nuclear Power Plant. CY is owned by ten New England utilities

with Connecticut Light and Power, a subsidiary of Northeast

Utilities, owning 34.5% and New England Power owning 15%. When

the merger of Public Service Company of New Hampshire (PSNH) into

Northeast Utilities (NEU) is approved, NEU will obtain PSNH's 5%

share of Haddam Neck. CY has no substantial assets other than

the Haddam Neck plant. CY is the licensee of Haddam Neck. Its

owners are not licensees.

A feature of CY's structure that is replicated in the other

Yankee companies is the power contracts that it has with its ten

owners. Under the terms of the contract, the ten owners receive

their proportionate shares of the electric output of Haddam Neck.

For that output, they are obligated to pay CY's total operating

expenses, including decommissioning and a return on investment.

In 1990, CY realized net income of $15.5 million on operating

revenues of $175.2 million. Stockholders equity totals $99.6

million and current and long-term liabilities equal $371.3

million. But because CY's only substantial asset is the Haddam

Neck reactor, any decommissioning expense remaining to be funded

after Haddam Neck is permanently shut down must rely on either
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the power supply contract obligations of the ten owners of CY or

some other financial assurance mechanism. Connecticut Yankee has

certified the obligation of its owners under the power contracts

in its decommissioning certification to the NRC dated July 18,

1990.
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SCEcorp

In 1988 SCEcorp was formed as a public utility holding company

over Southern California Edison Company (SCE). SCE owns the

following shares of NRC-licensed power plants: San Onofre

Nuclear Generating Station, Unit 1 - 80%; San Onofre, Units 2 and

3 - 75.05%; and Palo Verde Nuclear Generating Station, Unit 1-3 -

15.8%. SCEcorp also owns the Mission Group, which develops

cogeneration and other energy projects and provides engineering

and construction services.

In 1990, SCEcorp realized net income of $786.4 million on

operating revenues of $7.2 billion. SCE realized net income in

1990 of $736.8 million on operating revenues of $7.0 billion.

Retained earnings at the end of 1990 were $2.4 billion for SCE

and $3.0 billion for SCEcorp. Shareholders' equity in 1990 was

$4.6 billion for SCE and $5.5 billion for SCEcorp. Bonds issued

by SCE are rated by Moody's at aa2, a strong rating. There

should thus not be any serious concern about the licensee's

ability to fund premature decommissioning, notwithstanding the

existence of a holding company.
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EnterQy Corporation

Entergy Corporation is the new name (since 1989) of Middle South

Utilities, Inc. Its subsidiaries include several licensees:

Arkansas Power and Light Co. (ANO units 1 and 2), Louisiana Power

and Light Co. (Waterford), Mississippi Power and Light Co. and

System Energy Resources Inc. (Grand Gulf - 90%) and Entergy

Operations, Inc., which operates the above plants. Entergy

Corporation is not named on any of the licenses for the above

plants. However, Entergy Operations, Inc. (EOI), as the plant

operator, is a co-licensee with the owners of these plants.

In 1990, Entergy Corp. realized net income of $478 million on

total operating revenues of $4.0 billion. In 1989, Entergy Corp.

lost $473 million because of a one-time write-off of $1.1 billion

for Grand Gulf. Entergy Corp. does not issue bonds directly, but

only through its subsidiaries.

With respect to Grand Gulf, System Energy Resources, Inc. (SERI)

owns 90% of the plant. The remaining 10% is owned by the South

Mississippi Electric Power Association, a rural electric

cooperative. In addition, Mississippi Power and Light Company

(MPL), another subsidiary of Entergy Corporation remains on the

license. MPL was a designated owner of Grand Gulf prior to

Entergy Corporation's reorganizing its subsidiaries' ownership
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and operating responsibilities. Although MPL asked to be removed

from the license, the NRC has not done so.

In 1990, SERI realized net income of $168.7 million on operating

revenues of $801.6 million. Because of the one-time write-off of

Grand Gulf, SERI lost $656 million in 1989. Its retained

earnings at the end of 1990 were $386 million, which represented

a decline from $497 million in 1989 and $1.2 billion in 1988.

SERI's bonds are rated by Moody's at Bal, a below investment

grade rating reflecting SERI's weak finances.

MPL realized net income of $60.8 million in 1990 on operating

revenues of $761 million. MPL retained earnings at the end of

1990 were $199 million. Moody's rates MPL's long-term debt at

Baa2, which is the lower end of investment grade.

Conclusion: SERI's financial weakness is cause for concern if

substantial additional assets are required to enhance safety

systems at Grand Gulf or to decommission Grand Gulf prematurely.

Potentially mitigating this situation in the absence of

improvement of SERI finances is the fact that Mississippi Power

and Light remains on the license. However, because MPL is no

longer a direct owner, its obligations vis-a-vis SERI are

ambiguous.
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Pinnacle West Capital Corporation

Pinnacle West Capital Corporation is the holding company for

Arizona Public Service Company (APS), the operator and 29.1%

owner of the three Palo Verde units. (APS is not technically an

owner but has sold and leased back its ownership share and is

obligated for its putative ownership share under the license,

decommissioning certification, and its participation agreement

with the other owners.) Its current subsidiaries other than APS

are non-electric-utility businesses. Pinnacle West realized a

net income of $97 million in 1990 on operating revenues of $1.6

billion. Because of capital requirements related to its former

savings bank subsidiary, Pinnacle West has had negative retained

earnings in 1989 (-$232 million) and 1990 (-$135 million).

Because Pinnacle West has been released from further obligations

to this ex-subsidiary, further capital infusions by Pinnacle West

into the bank will not be required. Common stockholders' equity

in 1990 was $1.5 billion. Its long-term debt is rated at B1, a

non-investment grade rating. Pinnacle West is not listed as a

licensee for Palo Verde.

APS is in better financial condition than its parent. In 1990,

APS realized net income of $180 million on operating revenues of

$1.5 billion. Its retained earnings for 1990 were $648 million.

Stockholders' equity was $1.86 billion. APS's long-term bonds

are rated by Moody's as Baa3, the lowest investment-grade rating.
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The other owners of Palo Verde, Units 1-3 are: Salt River

Project Agricultural Improvement and Power District - 17.49%; El

Paso Electric Company - 15.8%; Public Service Company of New

Mexico - 10.2%; Southern California Edison Co. - 15.8%; Los

Angeles Department of Water and Power - 5.7%; and Southern

California Public Power Authority - 5.91%.

Of these owners, two have recently experienced financial

difficulty. On January 8, 1992, El Paso Electric Company filed

for bankruptcy under Chapter 11 of the U.S. Bankruptcy Code and

suspended payments of interest and principal to bondholders. For

the 9 months ended September 30, 1991, El Paso Electric Co.

realized a net loss of $20.3 million on operating revenues of

$329 million. Common shareholders' equity was $346 million for

the same period. There is no evidence that El Paso Electric has

not paid its proportionate share of Palo Verde operating and

decommissioning costs to date, but its obligations could be

redefined by the Bankruptcy Court.

Public Service Company of New Mexico (PSNM) has experienced

financial difficulties but has showed recent improvement. In

1991, PSNM realized net income of $24.5 million on operating

revenues of $857.2 million. This was an improvement from 1990

with income of $0.4 million on operating revenues of $881.2

million. PSNM's long-term bonds have been rated at Bal and Ba2,

non-investment grade ratings.
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Because of the financial problems of several of Palo Verde's co-

owners and one parent of a co-owner, there is increased risk that

premature shut down of any of the Palo Verde units could lead to

default by one or more of the owners. However, the somewhat

improving financial situation of the plant operator and primary

owner, APS, and its parent, Pinnacle West, tends to mitigate this

situation.



Suggested Wording of
Amendments to Part 50

50.75(e) (3)

For an electric utility, acceptable methods of providing

financial assurance for decommissioning are -

(i) Prepayment;

(ii) An external sinking fund in which deposits are made at

least annually coupled with:

(A) a surety method, insurance or other guarantee

method as described in S50.75(e) (1)(iii), the

value of which may decrease by the amount

accumulated in the sinking fund needed to complete

decommissioning and release of the reactor site

for unrestricted use; or

(B) a guarantee contingent on passing the financial

test contained in 10 CFR Part 30, Appendix A; or

(C) a certification from a licensee's rate making

authority that the authority will allow all

unfunded decommissioning obligations to be

collected in rates notwithstanding the operating

status of the facility.




