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ENTERGY’S ANSWER OPPOSING RIVERKEEPER MOTION TO HOLD 
CONTENTION RK-EC-3/CW-EC-1 IN ABEYANCE PENDING 

OUTCOME OF SETTLEMENT NEGOTIATIONS 

I. INTRODUCTION 

 In accordance with 10 C.F.R. § 2.323(c) and the Atomic Safety and Licensing Board 

(“Board”) June 26, 2012 email, Entergy Nuclear Operations, Inc. (“Entergy”) timely files this 

answer opposing Riverkeeper’s Motion to Hold Contention RK-EC-3/CW-EC-1 in Abeyance 

Pending Outcome of Settlement Negotiations, filed June 25, 2012 (“Motion”).  As the Motion 

indicates, over the past several weeks, Riverkeeper, Hudson River Sloop Clearwater 

(“Clearwater”), Entergy, and the U.S. Nuclear Regulatory Commission (“NRC” ) Staff have held 

preliminary, good faith settlement discussions concerning Contention RK-EC-3/CW-EC-1.  

Those settlement discussions still are in their early stages.  Nonetheless, Riverkeeper now asks 

the Board to place RK-EC-3/CW-EC-1 in abeyance pending the outcome of further discussions.   

 As discussed below, it is premature to place RK-EC-3/CW-EC-1 in abeyance based on 

preliminary settlement discussions that the parties have undertaken voluntarily because, as 

Entergy and the NRC Staff have maintained since those discussions commenced, an abeyance 

would delay the forthcoming hearing on this contention. 
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II. ARGUMENT 

 As an initial matter, Entergy will continue to work cooperatively and in good faith with 

Riverkeeper and Clearwater (jointly, “Intervenors”) in an effort to reach a mutually agreeable 

resolution to RK-EC-3/CW-EC-1.  When settlement discussions commenced, however, Entergy 

conveyed to Intervenors its position that an abeyance would be inappropriate unless and until 

negotiations are near final, to avoid adversely impacting the current hearing schedule.  The 

parties’ negotiations to date have been productive, but they remain preliminary in nature as the 

parties have yet to exchange any detailed settlement proposals or associated documentation. 

 An abeyance at this point likely would delay the RK-EC-3/CW-EC-1 hearing, which is  

scheduled to occur later this year, approximately five years after Intervenors filed hearing 

requests.1  Specifically, Riverkeeper’s proposed abeyance2 would delay the last remaining 

hearing-related filings until essentially the eve of the October 2012 hearing, if not later.3  Such 

delay would not only interfere with final hearing preparations, it also likely would necessitate 

delay in the hearing itself.  Accordingly, consistent with rulings on other schedule-related 

requests, the Board should deny the Motion due to the likely adverse hearing schedule impact.4 

                                                 
1  See Notice of Hearing (Application for Licensing Renewal) at 5 (June 8, 2012); Riverkeeper, Inc.’s Request for 

Hearing and Petition to Intervene in the License Renewal Proceeding for the Indian Point Nuclear Power Plant 
at 74 (Nov. 30, 2007), available at ADAMS Accession No. ML073410093; Hudson River Sloop Clearwater 
Inc’s Petition to Intervene and Request for Hearing at 18 (Dec. 10, 2007), available at ADAMS Accession No. 
ML073520042. 

2  See Motion at 3-4 (proposing to provide the Board with a settlement update on July 25, 2012 and, if 
negotiations prove unsuccessful, to file rebuttal testimony “as promptly as possible”). 

3  See Scheduling Order ¶¶ K.4-6  (July 1, 2010) (unpublished) (requiring that motions in limine, proposed 
questions for the Board to ask, and motions for cross-examination be filed no later than 30 days after the 
service of rebuttal testimony); see also 10 C.F.R. § 2.323(c) (answers to motions are due with ten days). 

4  See Order (Granting Motion for an Extension of Time to File Responses to NRC Staff’s Answer to the Board’s 
June 7, 2012 Order) at 1 (June 26, 2012) (unpublished) (granting extension motion because “the request is 
reasonable and will not delay the hearing which is currently scheduled to commence on October 15, 2012”). 
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 Finally, Entergy understands that Riverkeeper may have resource constraints.  But the 

Commission has held that resource constraints are not cause for delay.5  Moreover, Intervenors 

have only one near-term rebuttal filing on this contention and the Board has already granted 

Intervenors a 30-day extension of time—nearly 90 days in total—for that optional filing.6  After 

Intervenors make their rebuttal filings, subsequent filings are not due until late August and mid-

September 2012.  The parties will therefore have ample opportunity to continue settlement 

discussions and pursue a mutually agreeable resolution of the contention.  Thus, Entergy does 

not believe that denial of the Motion will adversely impact further settlement discussions, which 

Entergy fully supports and may lead to a mutually beneficial resolution of RK-EC-3/CW-EC-1. 

III. CONCLUSION 

   For the foregoing reasons, the Board should deny Riverkeeper’s Motion, without 

prejudice to any future abeyance request should the parties reach a settlement agreement 

requiring Board approval. 

                                                 
5  See, e.g., Tenn. Valley Auth. (Bellefonte Nuclear Plant Units 1 & 2), CLI-10-26, 72 NRC __, slip op. at 3 (Sept. 

29, 2010). 
6  See Order (Granting Unopposed Extension of Time) at 1-2 (May 16, 2012) (unpublished) (giving intervenors 

nearly 90 days to prepare rebuttal testimony). 
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 Respectfully submitted, 

Signed (electronically) by Jonathan M. Rund 
      Kathryn M. Sutton, Esq. 

 Paul M. Bessette, Esq. 
      Jonathan M. Rund, Esq. 

 MORGAN, LEWIS & BOCKIUS LLP 
      1111 Pennsylvania Avenue, N.W. 
      Washington, D.C. 20004 
      Phone:  (202) 739-3000 
      Fax:  (202) 739-3001 
      E-mail:  ksutton@morganlewis.com 
      E-mail:  pbessette@morganlewis.com 

E-mail:  jrund@morganlewis.com 
 
William B. Glew, Jr., Esq. 
William C. Dennis, Esq. 
ENTERGY NUCLEAR OPERATIONS, INC. 
440 Hamilton Avenue 
White Plains, NY 10601 
Phone:  (914) 272-3202 
Fax:  (914) 272-3205 
E-mail:  wglew@entergy.com 
E-mail:  wdennis@entergy.com 
 
Counsel for Entergy Nuclear Operations, Inc. 

    
Dated in Washington, D.C. 
this 28th day of June 2012 
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ANSWER CERTIFICATION 
 
 Pursuant to 10 C.F.R. § 2.323(b), Counsel for Entergy certifies that he has made a sincere 

effort to make himself available to listen and respond to the moving party, and to resolve the 

factual and legal issues raised in the motion, and that his efforts to resolve the issues have been 

unsuccessful.  Counsel further notes that after Entergy and the NRC Staff objected to 

Riverkeeper’s proposal to hold RK-EC-3/CW-EC-1 in abeyance (due to the preliminary nature 

of the settlement negotiations and the potential for delay in the hearing schedule), Riverkeeper 

provided no indication that it would proceed with an abeyance motion.  As such, the parties did 

not discuss the answer deadline, as required by the Board’s October 7, 2011 Order. 

Executed in accord with 10 C.F.R. § 2.304(d) 

Paul M. Bessette, Esq. 
MORGAN, LEWIS & BOCKIUS LLP 
1111 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 
Phone:  (202) 739-5796 
Fax:  (202) 739-3001 
E-mail:  pbessette@morganlewis.com 

 
Counsel for Entergy Nuclear Operations, Inc. 
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CERTIFICATE OF SERVICE 
 

 I certify that on June 28, 2012, a copy of the “Entergy’s Answer Opposing Riverkeeper 
Motion to Hold Contention RK-EC-3/CW-EC-1 in Abeyance Pending Outcome of Settlement 
Negotiations” was served electronically via the Electronic Information Exchange on the 
following recipients: 
 
Administrative Judge 
Lawrence G. McDade, Chair 
Atomic Safety and Licensing Board Panel 
Mail Stop:  T-3 F23 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
(E-mail:  Lawrence.McDade@nrc.gov) 
 

Administrative Judge 
Dr. Michael F. Kennedy 
Atomic Safety and Licensing Board Panel 
Mail Stop:  T-3 F23 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
(E-mail:  Michael.Kennedy@nrc.gov) 

Administrative Judge 
Dr. Richard E. Wardwell 
Atomic Safety and Licensing Board Panel 
Mail Stop:  T-3 F23 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
(E-mail:  Richard.Wardwell@nrc.gov) 
 

Office of the Secretary 
Attn:  Rulemaking and Adjudications Staff 
U.S. Nuclear Regulatory Commission 
Washington, D.C.  20555-0001 
(E-mail:  hearingdocket@nrc.gov) 

Office of Commission Appellate Adjudication 
U.S. Nuclear Regulatory Commission 
Mail Stop: O-7H4M 
Washington, DC  20555-0001 
(E-mail:  ocaamail.resource@nrc.gov) 

Anne Siarnacki, Law Clerk 
Shelbie Lewman, Law Clerk 
Atomic Safety and Licensing Board Panel 
Mail Stop:  T-3 F23 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
(E-mail:  Anne.Siarnacki@nrc.gov) 
(E-mail:  Shelbie.Lewman@nrc.gov) 
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Sherwin E. Turk, Esq. 
Edward L. Williamson, Esq. 
Beth N. Mizuno, Esq. 
David E. Roth, Esq. 
Brian G. Harris, Esq. 
Mary B. Spencer, Esq. 
Anita Ghosh, Esq.  
Office of the General Counsel 
Mail Stop:  O-15D21 
U.S. Nuclear Regulatory Commission 
Washington, DC  20555-0001 
(E-mail:  Sherwin.Turk@nrc.gov) 
(E-mail:  Edward.Williamson@nrc.gov) 
(E-mail:  Beth.Mizuno@nrc.gov) 
(E-mail:  David.Roth@nrc.gov) 
(E-mail:  Brian.Harris@nrc.gov) 
(E-mail:  Mary.Spencer@nrc.gov) 
(E-mail:  Anita.Ghosh@nrc.gov) 

Melissa-Jean Rotini, Esq. 
Assistant County Attorney 
Office of Robert F. Meehan, Esq. 
Westchester County Attorney 
148 Martine Avenue, 6th Floor 
White Plains, NY 10601 
(E-mail:  MJR1@westchestergov.com)  

 
Manna Jo Greene 
Karla Raimundi 
Stephen Filler 
Hudson River Sloop Clearwater, Inc. 
724 Wolcott Ave. 
Beacon, NY 12508  
(E-mail:  mannajo@clearwater.org) 
(E-mail:  karla@clearwater.org) 
(E-mail:  stephenfiller@gmail.com) 
 

 
Daniel Riesel, Esq. 
Victoria S. Treanor, Esq. 
Sive, Paget & Riesel, P.C. 
460 Park Avenue 
New York, NY 10022 
(E-mail:  driesel@sprlaw.com) 
(E-mail:  vtreanor@sprlaw.com) 
 

Janice A. Dean, Esq. 
Assistant Attorney General 
Office of the Attorney General  
  of the State of New York 
120 Broadway, 26th Floor 
New York, New York 10271 
(E-mail: Janice.Dean@ag.ny.gov) 
 

John Louis Parker, Esq. 
Office of General Counsel, Region 3 
NYS Dept. of Environmental Conservation 
21 S. Putt Corners Road 
New Paltz, New York  12561-1620 
(E-mail:  jlparker@gw.dec.state.ny.us) 
 

John J. Sipos, Esq.  
Charlie Donaldson, Esq. 
Assistant Attorneys General 
Office of the Attorney General 
  of the State of New York 
The Capitol 
Albany, NY 12224-0341 
(E-mail: John.Sipos@ag.ny.gov) 
(E-mail: Charlie.Donaldson@ag.ny.gov) 

Michael J. Delaney, Esq.  
Vice President -Energy Department 
New York City Economic Development 
Corporation (NYCDEC)  
110 William Street New York, NY 10038  
(E-mail:  mdelaney@nycedc.com) 
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Phillip Musegaas, Esq. 
Deborah Brancato, Esq. 
Riverkeeper, Inc. 
20 Secor Road 
Ossining, NY 10562  
(E-mail:  phillip@riverkeeper.org) 
(E-mail:  dbrancato@riverkeeper.org) 

Sean Murray, Mayor 
Kevin Hay, Village Administrator 
Village of Buchanan 
Municipal Building 
236 Tate Avenue 
Buchanan, NY 10511-1298 
(E-mail:  
Administrator@villageofbuchanan.com) 
 

Robert D. Snook, Esq.  
Assistant Attorney General 
Office of the Attorney General 
State of Connecticut 
55 Elm Street 
P.O. Box 120 
Hartford, CT 06141-0120 
(E-mail:  Robert.Snook@po.state.ct.us) 
 

 

 

 

Signed (electronically) by Jonathan M. Rund 

Jonathan M. Rund, Esq. 
MORGAN, LEWIS & BOCKIUS LLP 
1111 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 
Phone:  (202) 739-5061 
Fax:  (202) 739-3001 
E-mail:  jrund@morganlewis.com 

 
Counsel for Entergy Nuclear Operations, Inc. 

 


