NRC Legal Authorities Concerning Offsite Property Damage
Summary
The Atomic Energy Act of 1954, as amended (AEA), provides the NRC with authority to regulate
its licensees or applicants for the purpose of avoiding or mitigating offsite property damage (i.e.,
damages to offsite property resulting from a release of radionuclides from an NRC-licensed
facility during or following a severe accident or other event at the facility). In addition, the
National Environmental Policy Act of 1969, as amended (NEPA), requires Federal agencies to
consider the potential environmental impacts of proposed actions and reasonable alternatives to
such actions.
As a general matter, there are considerations that must be included in Commission
deliberations on regulatory matters, and considerations that may be considered since they are
within the Commission’s discretion. Under section 182 of the AEA, the Commission must take
those actions it deems necessary to achieve “adequate protection” of public health and safety.
Courts have interpreted the AEA to mean that costs must not be considered by the NRC when it
determines that a given regulatory action is necessary for adequate protection.
The AEA provides the NRC additional authority (primarily under AEA sections 103 and 161) to
take measures, beyond those needed to achieve adequate protection, to protect health and to
minimize danger to life or property as the Commission deems necessary or desirable.1 Thus,
courts have held that once adequate protection of public health and safety has been achieved,
the NRC has broad discretionary authority to determine what additional actions are necessary
or desirable to minimize danger to life or property. Courts have further held that when
exercising this discretionary authority, the Commission may consider other factors, such as
costs, when deciding whether to take an action. While NRC discretion is not totally unfettered
(i.e., there must be some reasonable nexus between the statutory mission of protecting against
radiological dangers and the impacts being addressed), the NRC has broad discretion to
determine the impacts to be considered in its determinations.
For its part, NEPA requires an analysis of the reasonably foreseeable environmental impacts of
major federal actions. In this regard, NRC’s environmental analyses may include evaluations of
impacts that are not limited to human health effects. NRC’s NEPA guidance includes
discussions of the impacts from construction, as well as from both normal operations and
accident scenarios.2
AEA—Adequate Protection Standard
The AEA is the NRC’s organic statute, providing virtually all of the NRC’s rulemaking, licensing,
and enforcement authority. The AEA’s minimum safety standard for production and utilization
facilities, which is mandatory for the NRC to ensure, is the “adequate protection” standard, as
set forth in subsection a. of section 182, “License Applications.” Section 182a. states, in
pertinent part:
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In connection with applications for licenses to operate production
or utilization facilities, the applicant shall state such technical
specifications . . . and such other information as the Commission
may, by rule or regulation, deem necessary in order to enable it
to find that the utilization or production of special nuclear material
will be in accord with the common defense and security and will
provide adequate protection to the health and safety of the
public.3
The term “adequate protection” is not defined in the AEA; it is a subjective, yet mandatory
standard. Under applicable case law, the NRC must have “reasonable assurance” that there is
“adequate protection” of public health and safety before approving a licensing action.4 In
addition, case law has further clarified that the NRC does not have to regulate to zero risk5 and
that there is no requirement for unanimity among technical experts as to what constitutes
“adequate protection.”6 It has been held that “adequate protection” must be defined without
regard for the economic costs that must be borne by the licensee7, however, there is a layer of
protection beyond “adequate protection” in which the Commission can consider costs (as well
as societal benefits) under section 161 of the AEA.8
AEA—Minimizing Offsite Property Damage
The NRC’s authority to minimize danger to offsite property arises primarily out of sections 103b.,
161b., and 161i.9 The Commission may consider measures the sole purpose of which is to
minimize danger to offsite property and may rely upon a cost-benefit analysis in determining
whether to implement such a measure. It is, primarily, a Commission policy decision as to
whether the NRC should act to protect offsite property, and if the Commission chooses to
protect such property, what the appropriate measures should be. Likewise, the manner in which
the Commission may protect offsite property or the methodology the Commission may employ
in determining the adequacy of such measures is also a matter of Commission discretion and
technical judgment.
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Section 161 of the AEA, entitled “General Provisions,” provides the general authorities of the
NRC and includes two subsections of note. Under AEA section 161b., the Commission is
authorized to:
Establish by rule, regulation, or order, such standards and
instructions to govern the possession and use of special nuclear
material, source material, and byproduct material as the
Commission may deem necessary or desirable to promote the
common defense and security or to protect health or to minimize
danger to life or property.10
Under AEA section 161i.(3), the Commission is authorized to prescribe such regulations or
order as it may deem necessary to:
Govern any activity authorized pursuant to this chapter, including
standards and restrictions governing the design, location, and
operation of facilities used in the conduct of such activity, in order
to protect health and to minimize danger to life or property.11
The key phrase used in these two subsections is “minimize danger to life or property.” For the
purposes of this memorandum, the phrase “minimize danger to . . . property” refers to the
authority granted by these sections. Notably, the phrase “minimize danger to . . . property” also
appears in section 103, “Commercial Licenses,” which is the AEA provision governing the
licensing of nuclear power reactors and production facilities. Specifically, section 103b.(2)
states that the Commission shall:
Issue such licenses on a nonexclusive basis to persons applying
therefor . . . (2) who are equipped to observe and who agree to
observe such safety standards to protect health and to minimize
danger to life or property as the Commission may by rule
establish.12
The phrase is also used in various NRC regulations.13 The terms “minimize,” “eliminate,”
“danger” or “property” are not defined in AEA section 11, “Definitions.”14 As AEA section 11
does not define the terms constituting the phrase “minimize danger to . . . property” and given
that the legislative history of neither the AEA nor the predecessor 1946 AEA provides any
particular discussion as to the meanings of these terms, then, under the rules of statutory
construction, the terms are given their “plain meaning” if the terms are clear and unambiguous.15
As the various sections of the AEA all address the regulation of the use of radiological materials,
10

42 U.S.C. § 2201(b) (emphasis added).

11

42 U.S.C. § 2201(i)(3) (emphasis added).

12

42 U.S.C. § 2133(b) (emphasis added).

13

E.g., 10 CFR §§ 20.2302, 30.33(a)(2); 40.32(b) and (c), 70.22(a)(7)-(8), and 72.40(a)(5).

14

The terms “govern” and “governing,” as used in subsection 161i.(3) are also not defined in the section 11.

15

Sutherland Statutory Construction, § 46.01(6th ed. 2000).

4
it is reasonable to interpret the ordinary meaning of the phrase “minimize danger to . . .
property” when used within the context of these statutory provisions as meaning reducing the
risk of radiological harm or damage to property.16
Further, it is also reasonable to interpret the word “property” broadly. In the sections of the AEA
identified above, the word “property” is used without an adjective. In other AEA sections,
however, the word “property” is preceded by an adjective such as “real” 17 or “personal.”18 Given
that Congress chose to specify certain types of property in some sections of the AEA (i.e., real
property and personal property), then it is reasonable to interpret the word “property” in those
AEA sections using the phrase “minimize danger to . . . property,” as including both real and
personal property. Thus, “property” would include land, buildings, equipment, vehicles, livestock
and crops.19 Additionally, the term “property” may fairly be viewed as including intangible
aspects of property, such as incorporeal real estate interests (e.g., easements, water rights or
mining rights), and other related property interests, such as income or profits from property.20 It
logically follows that any radiological harm or damage to property, such as land contamination,
would have economic consequences, namely, the permanent or temporary loss to the owner of
all or part of his or her property.
Courts Have Interpreted the AEA to Give Commission Broad Authority
Given the broad language of the provisions of AEA sections 103 and 161, and the plain
meaning of the phrase “minimize danger to . . . property,” the Commission has the legal
authority to consider offsite property damage resulting from radiological events, and if it
chooses, may regulate its licensees for the purpose of avoiding or mitigating such offsite
property damage. If the Commission were to decide to regulate for this purpose, within the
limitations discussed in the next section, the Commission’s actions would be within the bounds
of the AEA. Federal case law has consistently held that the Commission has broad authority in
interpreting the provisions of the AEA, such as sections 103 and 161. The Commission’s broad
discretion is enshrined in the Siegel decision, in which the D.C. Circuit described the AEA as
“virtually unique in the degree to which broad responsibility is reposed in the administering
agency, free of close prescription in its charter as to how it shall proceed in achieving the
statutory objectives.”21 Similarly, the First Circuit stated that the AEA “is hallmarked by the
amount of discretion granted the Commission in working to achieve the statute's ends.”22
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AEA—Case Law Suggesting Limits to the Commission’s Discretion
1. Intervenor Standing Cases
We have identified no cases in which agency regulatory action in the form of rulemaking or
orders has been challenged as having been based on considerations of health, safety or
property damage that is too far attenuated from NRC authority under the AEA. However, two
Commission intervenor standing cases, Quivira Mining Company and Gulf States Utilities
Company are illustrative of the potential limits in Commission regulation of offsite property
damage. In both these cases, the petitioner alleged a purely economic injury (no potential
physical harm was offered as the basis for standing). The Commission found no standing (i.e.,
no basis to bring a claim before the Commission) in one case because the economic injury had
no link to a radiological harm, but found standing in the other because the economic injury (i.e.,
damage to the petitioner’s property) had a potential link to a prospective radiological harm.
The Commission, in the Quivira Mining Company proceeding, held that an economic injury,
“unlinked to a claim of radiological injury, is not among those interests arguably protected or
regulated under the Atomic Energy Act.”23 In Quivira Mining Company, the matter before the
licensing board and ultimately the Commission concerned a challenge to Quivira’s license
amendment request brought by a competing operator of a commercial disposal facility,
Envirocare of Utah, Inc. Envirocare asserted that the license amendment request would allow
Quivira to become a general commercial disposal facility like Envirocare, but that the NRC did
not require Quivira to meet the same regulatory standards the NRC imposed upon Envirocare.24
The Commission, in upholding the Licensing Board decision25 to deny Envirocare’s request for a
hearing, determined that Envirocare would indeed suffer an economic injury,26 but that the injury
failed to be within the “zone of interests”27 protected by the AEA.28 The Commission determined
that the AEA “zone of interests” did not cover economic injury resulting from a mere competitive
disadvantage.29 Rather, the AEA “concentrates on the licensing and regulation of nuclear
materials for the purpose of protecting public health and safety and the common defense and
security.”30
The requisite element missing in Envirocare’s request for a hearing and leave to intervene, a
nexus between its economic injury and a radiological harm, was present in an earlier case, Gulf
States Utilities Company.31 In Gulf States, the licensee of the River Bend Station, Gulf States
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Utilities Company (Gulf States), sought to amend its operating license to allow Gulf States to
become a wholly owned subsidiary of Entergy Corporation and to allow Entergy to operate,
manage and maintain the River Bend plant.32 Gulf States owned a 70% share of River Bend;
another entity, Cajun Electric Power Cooperative, Inc. (Cajun), held a 30% interest in the River
Bend facility. Cajun filed a petition to intervene seeking to have additional conditions imposed
on the licensee to protect its financial interest in the plant. Cajun claimed that the license
amendments sought by Gulf States could cause unsafe operation of the plant and “that unsafe
operations can jeopardize Cajun’s ownership property interest in the plant and increase the
potential for third-party liability resulting from accidents.”33
The Board, in granting standing to Cajun, stated that “property interests can confer standing,” if
the interest is to protect property “from radiological hazards arising from unsafe plant
operation.”34 The Board, however, indicated that those interests involving “economic interests
of ratepayers and taxpayers or general concerns about a facility’s impact on local utility rates
and the local economy”35 are beyond the AEA’s coverage. The Board, in contrasting Cajun’s
interest with those of other petitioners in prior cases whose economic interests were not in the
AEA’s zone of interests, held that:
Cajun’s stated interest in this proceeding, on the other hand, is to
protect its property, River Bend, from radiological hazards arising
from unsafe plant operation. Cajun’s asserted interest in avoiding
damage to property from nuclear-related accidents coincides with
the Atomic Energy Act’s stated purpose of affording protection
from radiological hazards. As Staff correctly points out,
radiological protection under the Act is afforded for both human
life and property. In fact, the protection of property is specifically
mentioned in the Atomic Energy Act in several places, including
sections 103b and 161b which speak of minimizing “danger to life
or property.” 42 U.S.C.A. §§ 2133(b) and 2201(b) (West Supp.
1974-1993). Cajun’s property interest in River Bend thus clearly
meets the zone of interests requirement for standing.36
In upholding the Board’s determination that Cajun had standing to file its petition, the
Commission stated that the AEA “expressly authorizes the Commission to accord protection
from radiological injury to both health and property interests.”37
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Both Quivira and Gulf States provide some insight into the potential limits of the NRC’s statutory
authority to regulate a licensee for the purpose of avoiding or mitigating a prospective harm to
an offsite property interest. The same consideration may also arise in considering the costbenefit methodology to be used in making such determinations. The NRC is well within its AEA
authority in taking a regulatory action if the potential harm to the offsite property (e.g., land
contamination; contaminated crops; loss of income because a workplace is contaminated;
damage to property as a result of a mass evacuation) has a nexus to a potential radiological
release. The further attenuated the link between radiological release and the harm to offsite
property becomes, however, the more vulnerable the NRC position with respect to a challenge
that the NRC has exceeded its statutory authority becomes. As discussed further below, within
these broad boundaries, it is ultimately a Commission policy decision on how far the
Commission should go in taking regulatory actions to protect offsite property.
2. Metropolitan Edison, the Three Mile Island (TMI) Restart Case
In Metropolitan Edison Co. v. People Against Nuclear Energy, the United States Court of
Appeals for the D.C. Circuit evaluated the reach of the AEA in providing protection against
radiological harm.38 People Against Nuclear Energy (PANE), an intervenor in the TMI restart
proceeding, raised two contentions that would ultimately be considered by the D.C. Circuit:
First, that restart of TMI-1 would cause severe psychological
distress to persons living in the vicinity of the reactor, and second,
that renewed operations would seriously damage the stability,
cohesiveness, and well-being of the neighboring communities
because it would perpetuate loss of citizen confidence in
community institutions and would discourage economic growth.39
The Commission denied the requests to admit the contentions. PANE then filed a petition for
review with the D.C. Circuit, asserting that the Commission’s denial violated the AEA and
NEPA.40 The D.C. Circuit on January 7, 1982, ordered the Commission to study the “alleged
psychological health impacts arising from the proposed restart” under NEPA and, with respect
to the AEA, “to submit to the court a statement of [the Commission’s] reasons for concluding
that the [AEA] did not require consideration of psychological health in the restart proceeding.”41
On March 30, 1982, the Commission complied with the January 7, 1982 court order, by filing a
“Memorandum and Order” with the D.C. Circuit.42
In its March 30, 1982 Memorandum and Order, the Commission determined that consideration
of psychological impacts was not intended under the AEA as there was no precedent in
establishing a requirement that “health and safety” in sections 2 and 103 of the AEA be
interpreted to include psychological health.43 Moreover, even if consideration of psychological
38
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impacts were permitted, the Commission asserted that there were “strong policy reasons”
against the consideration of psychological health effects in NRC licensing and enforcement
proceedings, such as limitations on agency expertise and availability of resources.44
While ultimately reversing the Commission on NEPA grounds, the D.C. Circuit upheld the
Commission’s March 30, 1982 Memorandum and Order regarding the AEA, stating that it
agreed with the Commission’s decision “not to consider psychological stress issues under the
AEA.”45 The D.C. Circuit also found “reasonable and in accord with the AEA”46 the
Commission’s interpretation that its AEA mandate to “protect the health and safety of the
public”47 did not include “the responsibility to consider psychological reactions to nuclear
power”48 and that:
[AEA] itself does not discuss psychological health, and the statute,
its legislative history, and applicable caselaw all suggest strongly
that Congress intended the Commission to exercise its regulatory
authority to protect only against the physical risks associated with
radioactivity.49
The latter part of this statement is in accord with the principle that there should be a nexus to
radiological harm for the NRC to exercise its discretionary authority to consider non-health and
safety effects in deciding on regulatory action.
AEA—Conclusion
As discussed above, the Commission has the discretion to regulate for the purpose of avoiding
or mitigating radiological harm to offsite property. The Commission’s authority under section
161 to “minimize danger . . . to property” provides discretionary authority to regulate above
section 182’s safety “floor” of reasonable assurance of adequate protection of the public health
and safety, however, such regulatory activity must be linked to avoiding or mitigating the
impacts of an actual radiological harm or injury that could potentially result from licensed
activities. If the Commission wishes to consider offsite property damage in its licensing or other
regulatory activities differently from its current practice, there is wide discretion to do so under
the AEA, so long as the prospective offsite property damage under consideration results from a
radiological harm and that the NRC provides a “reasoned analysis” for any change from current
practice. 50
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NEPA
NEPA51 is a procedural statute which requires a federal agency to consider the environmental
consequences of a proposed action prior to making a decision to approve or disapprove of that
action.52 NEPA requires federal agencies to take a “hard look” at the environmental impacts of
the proposed action as well as the impacts from any reasonable alternatives to that proposed
action.53 But, this “hard look” is tempered by a “rule of reason” that requires agencies to
address only impacts that are reasonably foreseeable — not those that are remote and
speculative.54 Essentially, an agency is only required to analyze potential impacts to the
physical environment that have a reasonably close causal connection to those effects arising
from the proposed agency action.55
Under NEPA, the NRC, in considering a proposed regulatory or licensing action, must consider
the impacts of prospective damage to offsite property as a result of a potential radiological event
at a NRC licensed facility. As a procedural statute, however, NEPA does not mandate any
particular result nor can it serve as a basis for the NRC to require its licensees to take any
measures that may avoid or mitigate radiological damage to offsite property; while the NRC has
this authority, it derives from the AEA, not NEPA.56
The NRC regulations in 10 CFR Part 51 require that an environmental impact statement (EIS), if
prepared, shall include the environmental impacts of the proposal and reasonable alternatives,
and where important to the comparative evaluation of alternatives, discussion of the appropriate
mitigating measures of the alternatives.57 The NRC’s 10 CFR Part 51 regulations are based
upon, and voluntarily take account of, the government-wide NEPA regulations of the Council on
Environmental Quality (CEQ).58 As the NRC is an independent regulatory agency within the
Executive branch of the Federal government, the NRC has long taken the position that CEQ’s
regulations are not binding, unless expressly adopted by the NRC.59 The NRC has specifically
adopted certain CEQ definitions, including the definition of the terms “effects” and “human
environment.”60 The CEQ definition of “effects” includes direct effects which are caused by the
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action and occur at the same time and place, and indirect effects, which are caused by the
action, but occur at a later time or are farther removed in distance, but are still reasonably
foreseeable.61 The CEQ definition of “human environment”62 is defined, in pertinent part, as
including “the natural and physical environment and relationship of people with that
environment.”63 When preparing an EIS, the NRC evaluates the effects of the proposed action,
and any reasonable alternatives, on the human environment. The CEQ “human environment”
definition expressly states that “economic or social effects are not intended by themselves to
require preparation of an [EIS].”64 According to the CEQ definition of “human environment,”
economic or social effects are only analyzed in an EIS when “economic or social and natural or
physical environmental effects are interrelated.”65 The EIS will then “discuss all of these effects
on the human environment.”66 Essentially, there must be some physical impact upon the
environment, directly or indirectly related to the agency’s proposed action, and a nexus between
that impact and an economic or social effect,67 before that economic or social effect is required
to be considered in a NEPA document.68
NEPA provides the NRC with authority to analyze potential offsite environmental consequences
related to activities within its jurisdiction. The Commission has broad discretion to expand its
current practice to encompass a broader range of economic impacts in its NEPA reviews. Most
NEPA case law concerns what an agency must do; there are comparably few limitations on
what an agency may consider if it so desires, so long as it is reasonably related to the action
under consideration.
Conclusion
Under the AEA, the NRC has authority under sections 103, 161, and other sections to minimize
damage to property from radiological harm as the Commission deems appropriate or desirable.
This authority provides broad discretion to impose requirements that are based on the
Commission’s consideration of potential radiological impacts to offsite property. Because this
authority stems from the AEA authority to “minimize danger to . . . property” and not from the
statutory directive to ensure “adequate protection to the health and safety of the public,” the
Commission may include the consideration of cost or other factors in reaching a decision on
whether to impose such requirements. There is very little case law that establishes the limits of
Commission authority to take regulatory actions to minimize damage to property. Such a
requirement faces an increased risk of successful legal challenge as the connection to
radiological health and safety and common defense and security becomes more attenuated.
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However, the broad discretion provided by the AEA likely makes such decisions more a
question of policy, rather than a question of limits on NRC authority.

