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PILGRIM WATCH REPLY TO ANSWERS TO PILGRIM WATCH REQUESTS 

FOR HEARING (April 27, 2012)  

 

Pilgrim Watch (“PW”) respectfully files reply to answers opposing Pilgrim Watch 

Request for Hearing Regarding the Insufficiency of Order Modifying Licenses With regard to 

Reliable Hardened Containment Vents, EA-12-050 (“Vent Request”) and Pilgrim Watch Request 

for Hearing Regarding the Insufficiency of Order Modifying Licenses with Regard to Spent fuel 

Pool Instrumentation, EA-12-051 (“Pool Request”).  

Licensees make essentially the same comments in their answers to PW’s April 2, 2012 

Requests as NRC Staff, despite the fact we find that they are not parties to this proceeding, 

having failed to Request a Hearing and thus do not have participatory status.
1
 However for 

                                                           
1
The long list of industry representatives seem to have assumed that they automatically have "party" status simply 

because they are affected by the NRC orders.  Inconsistently, they argue that the affected public, not only Pilgrim 

Watch but also the hundreds of thousands if not millions of organizations  and individuals that are affected by 

NRC's inadequate orders, have no "automatic" standing or party status, and cannot even intervene to protect their 

interests. Industry representatives did not file to Request a Hearing by April 2, 2012; and they did not file a Request 

for Nontimely filing, satisfying its eight standards. Industry’s Answers to PW’s request are not substitutes. The 

Orders made explicit (Section V) that, “the licensee must, and any other person adversely affected by this Order 

may, submit an answer to this Order, and may request a hearing… within 20 days of the date of the Order …if a 

hearing is held, the issue to be considered… whether this Order should be sustained.” No licensee filed.  
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efficiency and in an abundance of caution, PW will reply to both the staff and the multiple 

licensees in this one filing. 

Contrary to NRC Staff’s arguments (to which Licensee responses are remarkably similar): 

1. PW demonstrated standing. 

2. PW’s concerns are within scope of issues that may be raised in hearing. 

3. PW met contention admissibility requirements. 

 

The fundamental mistakes in the NRC legal staff's (and the licensee representatives') position 

includes their failure to recognize that: 

1. Bellotti is irrelevant; and, 

2. If this order was not sustained, the NRC would do nothing to assure that the public 

health and safety were actually protected. 

 

Once these are recognized, it is clear that PW has standing, that PW's concerns are within scope, 

and that its contentions more than meet admissibility requirements. 

DISCUSSION 

A. Petitioner Established Standing to Intervene 

PW met the NRC’s standing requirements set forth in 10 C.F.R. § 2.309.
2
 A Petitioner is 

entitled to party status by establishing that they are “adversely affected by this Order.” (Order at 

9, Section V)  In the Pilgrim relicensing procedure that has gone on for some six years, the 

Commission has never questioned this.  The Staff's argument that there is some different rule for 

"non-reactor" cases falls both as a matter of fact (how could an order requiring what must be 

done to a reactor be a "non-reactor" case) and law (Consumers Energy), on which the Staff 

                                                           
2 Pilgrim Watch Request for Hearing Regarding Insufficiency of Order Modifying Licenses With regard to Reliable 

hardened Containment Vents (EA-12-050), pgs., 1-3; Pilgrim Watch Request for Hearing Regarding the 

Insufficiency of Order Modifying Licenses With Regard to Spent fuel Pool Instrumentation (EA-12-051), pgs.,1-3. 
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relies, at most might apply if, as is clearly not the case here, the Commission Order had nothing 

to do with possible off-site consequences. 

 PW clearly established potential adverse effects, financial, health and safety, for its 

members, director, and herself. 

EA-12-050, Vent Request: If Pilgrim, and other BWR Mark I and Mark II reactors, are 

allowed to operate without filtered vents that are passively actuated by means of a rupture disc, 

so that neither water nor electrical supply is needed and operator intervention is not necessary, 

there will be an unacceptable risk to the environment jeopardizing the health, safety, property 

and finances of Petitioners' director and members  who live, recreate, conduct business and own 

property within the vicinity of the Pilgrim Nuclear Power Station and other Mark I and Mark II 

BWRs.  Unfiltered vents will release radiation directly to the surrounding community.  Filtered 

vents that require water, electricity and operator intervention are also likely (as Fukushima 

proved) to do so.  The Request for Hearing addresses a significant public safety and 

environmental issue. 

Filtration:  The Order's failure to require filters means that, in the event of an accident that 

requires venting, there will be adverse consequences affecting my personal health, safety and 

environment as well as that of PW’s members and the wider public. The same would hold true 

for the other Mark I and Mark 11’s. First, PW’s director and members residing near Pilgrim 

Station could receive up to 100% of the highly contaminated material in the containment as 

opposed to < 99 % of the releases, if filtered
3
. The Order’s Performance Objective 1.2.9 (Order 

Attachment 2, 2) says, “The HCVS shall discharge the effluent to a release point above main 

plant structures.” At the NRC May 2, 2012 meeting, staff explained that its purpose is to protect 

                                                           
3
 Request for Hearing, pgs., 10, 15 ( description Westinghouse’s FILTRA-MVSS installed in 10 Swedish NPPs and 

one Swiss) 
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plant workers from adverse affects from the DTV’s release. This recognizes adverse affects 

resulting from unfiltered venting; it follows that the public offsite deserves to be protected from 

these adverse affects, also. We are no less important.  Second, lessons learned from Japan 

showed that operators were hesitant to open the vent appreciating that it would severely 

contaminate the surrounding area.  Hoping to mitigate the accident, they postponed venting until 

too late. This led to Unit 1, 2 and 3 exploding- adversely affecting the public and environment. 

There is no evidence that our operators are any less human.  

During the NRC May 2, 2012 Public Meeting Order EA-12-050 Mary Lampert asked the 

NRC technical staff a very simply question, whether they saw any down side to filters. Robert 

Dennig, NRC’s Branch Chief Technical Staff Containment and Vent Branch NRR responded, 

“No.”
4
 

Rupture Disc:  A rupture disc would make the vent totally passive and likely reliable – an 

important lesson learned from Fukushima. Absent a rupture disc the very real potential of 

containment failure is not prevented with resultant adverse affects on Petitioners. Reasonable 

assurance is not provided. Again during the NRC May 2, 2012 Public Meeting Order EA-12-050 

Mary Lampert asked the technical staff another very straightforward question, whether they saw 

any downside to rupture discs, qualified as paired with filters. Robert Dennig, Branch Chief 

Technical Staff Containment and Vent Branch NRR again responded, “No.”  

Implementation:  The Order allows 5 years to implement. It would not take 5 years or longer 

to install an up-to-date DTV- one that is filtered and passive. The technology, and the needed 

equipment, is available now.  What guarantee is there that the next accident will not be in the 

                                                           
4 The May 2, 2012 Meeting was not transcribed. On request Mary Lampert can provide affidavits from attendees 

and Robert Fretz, NRR/JLD. 
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U.S. and before 5 years elapse, especially at one of the most vulnerable U.S. reactors Mark I and 

Mark II’s? Fukushima actually tested the DTV.  It failed not once but three times. History and 

real-world experience showed that it could happen here in one of the U.S. Fukushima carbon 

copies resulting in serious “adverse affects.” 

EA-12-051, Pool Instrumentation Request: Petitioners believe that if Pilgrim is allowed to 

operate without a requirement for low-density, open-frame pool storage and dry cask storage for 

assemblies > 5 years out of reactor that there will be an unacceptable risk of adverse affects to 

the environment jeopardizing the health, safety, property and finances of Petitioners' members 

who live, recreate, conduct business and own property within the vicinity of the Pilgrim Nuclear 

Power Station. The Order’s focus simply on spent fuel pool instrumentation fails to address the 

real problem- adversely affecting Petitioners in the event of inability to properly mitigate water 

loss. The Request for Hearing thereby addresses a significant public safety and environmental 

issue. 

PW provided expert reports that showed: the vulnerability of spent fuel pools, especially in 

reactors with crowded, elevated pools inside reactor buildings; potential causes of water loss; 

likely barriers to supply sufficient water to prevent a pool fire; and consequences. The 

Massachusetts Attorney General’s Consequence analysis of a spent fuel pool fire at Pilgrim 

(provided in PW’s April 2 Request for Hearing, Exhibit 1, as an example) estimated up to $488 

billion dollars in damages and 24,000 latent cancers from the release of Cesium-137. PW calls 

that an “adverse effect.” A major lesson from Fukushima that despite a severe earthquake, 

tsunami and total loss of electric power, the dry casks did just fine- no adverse effects. However, 

fear of a spent fuel pool fire prompted the U.S. government to recommend U.S. citizens within 

50 miles of Fukushima to evacuate. 
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EA-12-051 simply requires spent fuel pool instrumentation to provide information about the 

pool’s water. This is analogous to requirements for operable fuel and oil gauges in automobiles. 

But just as there is no guarantee that there are always service stations along the route when the 

gauge reads empty; there is no reasonable assurance that the pool can be refilled in a high 

radiation  field, for example, when the proposed gauges read empty, or nearly so. (PW Request 

Hearing, 14-17) 

EA-12-050 & EA-12-057- Common Adverse Effects 

Backfitting: If the Commission decides that the currently as-written EA-12-050 and EA-12-

051 ensure “adequate protection to the health and safety of the public,” which they do not, and 

decide instead to address filters, rupture discs and low-density, open-frame pool storage as 

backfits then these key measures cannot be adopted unless they pass a cost-benefit test.  

And since the guidelines for how the NRC conducts cost-benefit analyses are rooted in a pre-

Fukushima way of thinking and assumptions, there is little chance that any regulatory action 

based on a post-Fukushima understanding of risk, modeling and offsite consequences would pass 

the test.  

This is because the NRC put on the back burner modifying the cost-benefit analysis 

guidelines to incorporate lessons learned from Fukushima before using such an analysis to assess 

cost and benefits of recommended upgrades to safety requirements until after all the other 

recommendations have been addressed. This has created a pattern of circular reasoning. It further 

underscores the importance of a full and fair hearing on EA-12-050 and EA-12-051. Absent 

changes to the orders at this stage, the public’s interest is adversely affected and likely to remain 
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so, if filtering/rupture discs for vents and low-density, open-frame pool storage is relegated to a 

backfit.  

Socio-psychological factors: The Orders recognize that measures are required to ensure 

“adequate protection to the health and safety of the public,” the standard set by the Atomic 

Safety Energy Act.  As written, EA-12-050 and EA-12-051 lead the public and regulators to 

falsely presume that these orders do so. This presumption is likely to act as a sedative and foster 

a hubristic viewpoint that the plants are now safe (fixed) so that there is no real need to do more. 

For example, an adverse indirect or spin-off effect would be that state/federal agencies 

responsible for emergency planning believing lessons learned from Fukushima are addressed 

will have little incentive to update and improve plans - necessary to actually prevent or minimize 

adverse affects in the event of a disaster. The Orders do not “fix” the core problems in spent fuel 

pools and vents; to be lulled into thinking that they do puts us at greater risk of being proved 

disastrously wrong. 

 Injury: Last some licensee’s answers, Entergy as an example, make the absurd argument 

that PW fails to establish standing in this proceeding because “Petitioner Has Suffered No Injury 

from the Order.” (Entergy, 11) The Orders are directed to mitigation in the event of a severe 

accident.(EA-12-050 & EA-12-051 at 7) Therefore, it is not possible to prove actual injury until 

after a severe accident; PW hopes that we do not have the opportunity to do so. However, PW 

demonstrated injury reasonably anticipated to herself, and other affected citizens, in the event of 

a severe accident based on real-world experiences in Japan and a raft of expert documents and 

government and scientific reports. 
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B. PW’s Concerns Are Within Scope 

The Staff incorrectly argues that PW lacks standing because the hearing requests are not 

within scope of the proceeding as outlined by the order. “The Commission has the authority to 

define the scope of the hearing, and this authority includes limiting the hearing to the question of 

whether the order should be sustained” referencing Bellotti v. N.R.C. (1983).   

Here, the Staff confuses two issues.   

The first is whether the Commission has the authority to limit a hearing to exclude public 

participation.  The staff misreads the applicability of Bellotti and relies on that case to justify 

their incorrect opinion that PW does not show standing; its concerns are outside scope; and its 

failure to meet contention admissibility requirements.  

 In the Bellotti case the only issue was whether the Commission had power to exclude the 

public; a 2-1 decision of the DC Circuit said that it did over the strong objection of Judge Wright 

who rightfully pointed out that to do so was contrary to the NRC’s entire reason for being.  

        What the Staff overlooks, is that the Commission here has not tried to exercise its Bellotti 

authority.  The Order here does not exclude the affected public or the issues that they raise from 

a hearing.  The Order quite specifically says in Sections V, “If a person other than the licensee 

requests a hearing, that person shall set forth with particularity the manner in which his interest is 

adversely affected by this order and shall address the criteria set forth in 10 CFR 2.309 (d).”   To 

meet the requirements of the Order, all PW is required to show is that it would be adversely 

affected.  Neither the NRC Staff, nor this Board, has the authority to impose limitations on what 

the Commission has ordered.  Twenty years after Bellotti, and a year after Fukushima, there is no 

basis for the Staff's apparent belief that the Commission would want to exclude public 
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participation; neither is there any reason to assume that Judge Wright's, rather than Judge Bork's, 

view would not today prevail in the D.C. Court of Appeals. 

If, as PW contends, what the current orders require is not sufficient to "ensure adequate 

protection," the Order should not be sustained and the NRC is required by law to do something 

else to meet its fundamental obligations.   

The second issue is that the Commission Order permitting public participation did say that 

the question was whether the Commission Order should be sustained.  The Staff incorrectly says 

that this also disqualifies PW from participation.  

PW squarely addressed the issue of whether the Order, as it now stands, should be sustained/ 

maintained.  PW argued that it should not because the fundamental premise of the Order - that it 

protects the public interest and achieves what the NRC is required to do and what it says is its 

mission, is wrong; and even if the Staff and licensee’s position that PW's Hobson's choice is - 

this order or no order - the public is not better off with this one. 

 The orders explicitly say that:  

Accordingly, the NRC has concluded that these measures are necessary to ensure 

adequate protection of public health and safety under the provisions of the backfit 

rule, 10 C.F.R. 50.109 (a)(4)(ii), and is requiring Licensee actions. In addition, 

pursuant to 10 C.F.R. 2.202, the NRC finds that the public health, safety and interest 

require that this Order be made immediately effective. (EA-12-050, 7; EA-12-051, 4) 

 

The NRC's factual finding that something must be done "to ensure adequate protection of public 

health and safety" is absolutely correct, as its premise that it is legally required to provide that 
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protection.  However, the NRC's and licensees factual conclusion that the measures that 

this Order outlines are sufficient is wrong. 

The Staff absurdly posits that there are only two choices - sustain the orders as they are or 

have no orders. (Staff, 11)  That is a ridiculous proposition.  The Orders themselves could not 

more clearly say that public health and safety now are not adequately protected. If after a full and 

fair hearing, the Board finds that the facts are such that the present orders do not protect the 

public interest (achieve NRC’s stated and required mission), the NRC has no choice. It cannot do 

nothing.  The NRC must issue an order that, as the applicable law and even NRC regulations 

require, in fact does adequately protect public health and safety.  It is inconceivable that the NRC 

would ignore its legal obligations and, as the Staff and the licensee’s seem to assume, do 

nothing.  The NRC correctly says it has the obligation to do it right and to put in place 

“measures… necessary to ensure adequate protection of public health and safety.”   

 If, as PW contends, what the current orders require is not sufficient to "ensure adequate 

protection," the Order should not be sustained - and the NRC is required by law to meet its 

fundamental obligations.  This is not a situation, as in the old legal decisions, on which the Staff 

and licensee’s rely, that the NRC has the discretion whether or not to issue another order.  It does 

not have discretion to not protect public health and safety.   

  Moreover, and again contrary to the Staff's efforts to exclude the public interest, this is also 

not a case in which the public health and safety would be better protected by this order than by 

no order.  To illustrate: when a broken leg is reset incorrectly, the individual is worse off than if 

it were not set at all. Medical professionals are usually slow or reluctant to admit that it was set 

wrong. If subsequently the mistake is acknowledged and identified, it will be much more 
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difficult to reset it correctly resulting in the patient being worse off than if it were correctly fixed 

in the first place. A broken leg is one thing; however as we have learned from Fukushima, in a 

nuclear disaster if the proper measures to identify and mitigate were not taken initially (rupture 

disc/filters in the vent and the pool restored to its original, safer, open-frame, low-density 

design), there is no second chance.  An improperly fixed vent results in either the reactor 

blowing up or spewing highly contaminated material into surrounding schools, homes and on 

property.  A spent fuel pool fire at Pilgrim, for example, can result in severe adverse affects up to 

$488 billion dollars in damages and 24,000 latent cancers.  

C. PW’s Contentions Meet All Requirements of 10 C.F.R § 2.309(f)(1) 

Contrary to NRC and the Licensees, PW met all the requirements of 10 C.F.R § 2.309 (f)(1). 

Both Requests provided: specific statements of law or fact to be raised or controverted that show 

the orders as written would be contrary to providing reasonable assurance of adequate protection 

of public health and safety, resulting in adverse affects; the Requests provided a strong bases; 

demonstrated that the requests are in scope, as shown in the foregoing;  showed materiality; the 

request provided expert opinion and facts; and last they demonstrated a dispute. 

Staff’s arguments misread the applicability of Bellotti, and rely on that case to justify their 

incorrect opinion that PW does not meet the requirements of 2.309 (f)(1), discussed in Section B, 

beginning at 7. Second the Staff incorrectly claims that PW failed to show adverse affects as 

result of the orders. This is disputed fully in the foregoing, Section A, 2-7. PW fully addressed 

whether the Order should be sustained. Staff’s answer, as industry’s multiple and similar 

arguments otherwise, are simply wrong.  
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CONCLUSION 

Last, it is worthwhile to consider the benefits derived from citizen/public interest group's 

participation. We respectfully direct the Commission's attention to what Atomic Safety and 

Licensing Board Judge Michael Farrar said in his concurring opinion in the Matter of Shaw 

Areva Mox Services (Mixed Oxide Fuel Fabrication Facility) June 27, 2008. 

 

... [I]ntervenors' right to a hearing, which is an empty promise unless there is an 

opportunity to be heard "at a meaningful time and in a meaningful manner. It is in 

that spirit that this concurrence respectfully suggests a need for Commission 

directives or policies that would enable agency adjudications to proceed differently 

when circumstances call for it. Specifically, those adjudications should be conducted 

in a way that more nearly assures that the agency's hearing process - one of the 

means by which nuclear safety is promoted and the natural environment protected 

makes the hearings mandated by the Atomic Energy Act "meaningful." 

 

The Petitioners were instrumental in focusing the Board's attention on the troubling 

matters... That they did so is a testament to the contribution that they, and others like 

them can make to a proceeding. Moreover, in doing so they often labor under a 

number of disadvantages. 

 

... once the initial petition is filed, facility proponents routinely press within the 

adjudicatory process to ensure that any attempt thereafter to cure any deficiencies - 

as in a response to the proponents' answers-is rejected as untimely. 

 

... crucial adjudicatory pleading deadlines have practical exclusionary impact on 

only one of the parties - the petitioners. 

 

 

Judge Farrar concluded by saying that, "The adjudicatory system--and its impact on public 

safety and environmental protection - benefits both from robust Staff performance and from 

meaningful intervenor participation." Petitioners, on behalf of the public interest, trust that Board 

will see the wisdom in Judge Farrar’s analysis. 
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Respectfully submitted, 

(Electronically signed) 

Mary Lampert 

Pilgrim Watch, pro se 

148 Washington Street 

Duxbury, Massachusetts 02332 

Tel 781-934-0389 

Email: mary.lampert@comcast.net 

May 4, 2012 


