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INTRODUCTION 
 

Pursuant to 10 C.F.R. § 2.309(h)(1), the Staff of the Nuclear Regulatory Commission 

(“Staff”) hereby responds to the April 3, 2012, “Beyond Nuclear Pleading to Co-Petition in the 

Matter of Pilgrim Watch Request for Hearing Regarding Insufficiency of Order Modifying 

Licenses with Regard to Reliable Hardened Containment Vents,” (hereinafter, “Co-Petition 

Request I”) and “Beyond Nuclear Pleading to Co-Petition in the Matter of Pilgrim Watch Request 

for Hearing Regarding Insufficiency of Order Modifying Licenses with Regard to Spent Fuel Pool 

Modifications,” (hereinafter, “Co-Petition Request II”).  As discussed below, Co-Petition 

Requests I and II should be denied because petitioner Beyond Nuclear (“Petitioner”) fails to 

demonstrate standing and fails to meet the contention admissibility requirements. 
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BACKGROUND 
 

On March 12, 2012, in accordance with the Atomic Energy Act of 1954, as amended, 

and Title 10 of the Code of Federal Regulations (10 C.F.R.) § 2.202, the NRC issued three 

immediately effective orders imposing license modifications requiring:  (1) the development of 

strategies to deal with beyond-design-basis external events resulting in simultaneous loss of all 

ac power and loss of normal access to the ultimate heat sink (EA-12-049); (2) installation of 

reliable, hardened vents in BWR Mark I and Mark II containments (EA-12-050); and (3) 

enhancements to spent fuel pool instrumentation (EA-12-051).1

These three orders were the result of a months-long systematic and methodical review 

of the NRC’s regulations and processes by a senior-level agency task force (the “Near-Term 

Task Force,” or “NTTF”) to determine if additional improvements to the agency’s programs were 

warranted in light of the March 11, 2011, earthquake and tsunami at the Fukushima Da-ichi 

nuclear power plant in Japan.  As a result of the NTTF’s review, SECY-11-0093, “Near-Term 

Report and Recommendations for Agency Actions Following the Events in Japan,” (July 12, 

2011) (the “NTTF Report”) was issued containing a comprehensive set of recommendations.  

Following issuance of the NTTF Report, the NRC staff held numerous public meetings with 

interested stakeholders, which are documented in SECY-11-0124, “Recommended Actions To 

Be Taken Without Delay From The Near-Term Task Force Report,” (Sept. 9, 2011), SECY-11-

0137, “Prioritization of Recommended Actions To Be Taken In Response To Fukushima 

Lessons Learned,” (Oct. 3, 2011), and SECY-12-0025, “Proposed Orders and Requests for 

Information in Response to Lessons Learned from Japan’s March 11, 2011, Great Tohoku 

Earthquake and Tsunami.” 

 

On April 2, 2012, Pilgrim Watch filed the following hearing requests: “Pilgrim Watch 

Request for Hearing Regarding Insufficiency of Order Modifying Licenses With Regard to 

                                                           
1 For purposes of this pleading, the orders issued in EA-12-050 and EA-12-051 are hereinafter referred to 
as the “March 12 Orders.” 
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Reliable Hardened Containment Vents,” and “Pilgrim Watch Request for Hearing Regarding 

Insufficiency of Order Modifying Licenses With Regard to Spent Reliable Spent Fuel Pool 

Instrumentation” as consolidated (hereinafter, “Consolidated Hearing Requests”).  On April 12, 

2012, the “Pilgrim Watch Supplement to Request for Hearing Regarding Insufficiency of Order 

Modifying Licenses With Regard to Spent Reliable Spent Fuel Pool Instrumentation” was filed.   

On April 3, 2012, Beyond Nuclear filed Co-Petition Requests I and II in the above-

captioned consolidated proceedings.2  In its Co-Petition Requests, Beyond Nuclear stated that it 

is seeking “to become a co-petitioner with the filing as submitted by Pilgrim Watch on April 2, 

2012, verbatim and with all submitted supportive exhibits.”3  On April 23, 2012, an Atomic Safety 

and Licensing Board was established to preside over the proceeding.4

DISCUSSION 

   

A petitioner seeking leave to intervene as a party in an adjudicatory proceeding must 

satisfy the standing requirements set forth in 10 C.F.R. § 2.309(d)(1)(ii)-(iv), and proffer at least 

one admissible contention in accordance with 10 C.F.R. § 2.309(a).  As discussed below, 

Beyond Nuclear has failed to satisfy either requirement; therefore, Co-Petition Requests I and II 

should be denied.   

A. Petitioner’s Standing to Intervene 
 

When an organization requests a hearing, it must demonstrate either organizational or 

representational standing, and set forth at least one admissible contention.  Organizational 

                                                           
2 Co-Petition Request I and II at 1.  Both Co-Petition Requests were filed on April 3, 2012, one day 
beyond the 20-day due date for filing hearing requests in the consolidated proceedings.  Beyond Nuclear 
states that because the Final Orders in EA-12-050 and EA-12-051 were made publicly available in the 
NRC Agencywide Documents Access and Management System (“ADAMS”) on March 14, 2012, two days 
after issuance, its pleadings should be accepted as having been timely filed.  NRC staff does not oppose 
the one-day extension for accepting Beyond Nuclear’s Co-Petition Requests.   
 
3 See Consolidated Hearing Requests.   
 
4 Establishment of Atomic Safety and Licensing Board, Docket Nos. EA-12-050 and EA-12-051, ASLBP 
No. 12-918-01-EA-BDO1 (April 18, 2012). 
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standing requires a demonstration of “injury-in-fact” to the interests of the organization itself.5  

Representational standing requires a demonstration that at least one of the organization’s 

members would be affected by the proceeding and the organization must identify such 

members by name and address.  A showing must also be made that the identified members 

would have standing to intervene in their own right, and that the members have authorized the 

organization to request a hearing on their behalf.6  In addition, the interests that the 

representative organization seeks to protect must be germane to its own purpose, and neither 

the asserted claim nor the requested relief must require an individual member to participate in 

the organization’s legal action.7

A petitioner in a reactor licensing proceeding may also claim presumptive standing 

based entirely on geographical proximity to the facility at issue.  In such cases, a petitioner who 

resides within 50 miles of the reactor is presumed to have standing without the need to plead 

injury, causation, and redressability.

 

8  The Commission has determined, however, that such 

standing claims are limited to reactor licensing cases.9

                                                           
5 See Shaw AREVA MOX Services (Mixed Oxide Fuel Fabrication Facility), LBP-07-14, 66 NRC 169, 183 
(2007) (citation omitted). 

   

 
6 See Detroit Edison Co. (Fermi Power Plant Independent Spent Fuel Storage Installation), CLI-10-03, 71 
NRC 49, 51-52 (2010); see also Sequoya Fuels Corp. and General Atomics (Gore, Oklahoma Site), CLI-
94-12, 40 NRC 64, 72 (1994) (citing Houston Lighting and Power Co. (Aliens Creek Nuclear Generating 
Station, Unit 1), ALAB-535, 9 NRC 377, 389-400 (1979) (“An organization seeking representational 
standing on behalf of its members may meet the ‘injury-in-fact’ requirement by demonstrating that at least 
one of its members, who has authorized the organization to represent his or her interest, will be injured by 
the possible outcome of the proceeding”). 
 
7 Consumers Energy Co. (Palisades Nuclear Plant), CLI-07-18, 65 NRC 399, 409 (2007). 
 
8 See Detroit Edison Co., CLI-10-03, 71 NRC at 51-52; see also Florida Power & Light Co. (St. Lucie 
Nuclear Power Plant, Units 1 and 2) (“FP&L”), CLI-89-21, 30 NRC 325, 329 (1989) (stating that “living 
within a specific distance from the plant is enough to confer standing on an individual or group in 
proceedings for construction permits, operating licenses, or significant amendments thereto”). 
 
9 See PPL Bell Bend, LLC (Bell Bend Nuclear Power Plant), CLI-10-7, 71 NRC 133, 138 (2010); Calvert 
Cliffs 3 Nuclear Project, LLC (Calvert Cliffs Nuclear Power Plant, Unit 3), CLI-09-20, 70 NRC 911, 915 
(2009). 
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Finally, in situations where a Commission order modifying a license (or licenses) is at 

issue, the threshold requirements for hearing requests in enforcement proceedings, set forth in 

Bellotti vs. NRC,10 must be satisfied:  (1) would the petitioner be better off if the order were 

vacated, (2) would the petitioner’s concerns be alleviated if the order were vacated, and (3) 

does the petitioner in reality seek additional measures beyond those set out in the disputed 

order?  In such cases, these threshold questions – relating to both standing and admissibility of 

contentions – require a determination of whether the hearing request is within the scope of the 

proceeding as outlined in the order.11

In its Co-Petition Request I, Beyond Nuclear states that it is a not-for-profit organization 

that “has members who live, work and recreate within the 50-mile Emergency Planning Zone for 

all General Electric Mark I and Mark II Boiling Water Reactors subject to EA-12-050 who feel 

that their health and safety is adversely impacted,” and whose interests in “public health and 

safety are not adequately represented without the participation of Beyond Nuclear.”

 

12  Similarly, 

in its Co-Petition Request II, Beyond Nuclear made identical statements with respect to having 

members who “live, work and recreate within the 50-mile Emergency Planning Zone for nuclear 

power plants with spent fuel pools subject to EA-12-051.”13

Beyond Nuclear’s reliance on proximity in proposed nuclear reactor licensing cases as 

sufficient to satisfy the “presumptive standing” requirement with respect to the March 12 Orders 

is misplaced.  As explained above, the geographical proximity test is applicable in reactor 

licensing proceedings, whereas the March 12 Orders were issued pursuant to 10 C.F.R. § 2.202 

 

                                                           
10 Bellotti v. United States Nuclear Regulatory Commission, 725 F.2d 1380, 1382 (D.C. Cir., 1983) aff’g 
Boston Edison Co. (Pilgrim Nuclear Power Station), CLI-82-16, 16 NRC 44 (1982). 
 
11 State of Alaska Dep’t of Transp. and Pub. Facilities (Confirmatory Order Modifying License) CLI-04-26, 
60 NRC 399, 404-05 (2004) (“ADOT”) (citing FirstEnergy Nuclear Operating Co. (Davis-Besse Nuclear 
Power Station, Unit 1), CLI-04-23, 60 NRC 154, 157 (2004)). 
 
12 Co-Petition Requests I and II at 1-2. 
 
13 Id. 
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and thus are enforcement orders, not reactor licensing proceedings.  Beyond Nuclear also failed 

to demonstrate an injury-in-fact.  Beyond Nuclear’s reliance on the geographical proximity test is 

misplaced and must be rejected.  Accordingly, Petitioner’s claim of presumptive standing on 

behalf of its members should be denied. 

In addition, Beyond Nuclear has not provided sufficient information to establish 

organizational or representative standing based upon a particularized injury-in-fact.  For 

example, Beyond Nuclear has not provided any statements explaining how the Commission’s 

orders cause any injury to its organization or its members.  Rather, Beyond Nuclear only 

provides a brief statement that its members “feel that their health and safety is adversely 

impacted by EA-12-050 [and EA-12-051] as currently written.”14

 

  Moreover, Beyond Nuclear did 

not provide the names and addresses of any of its members on whose behalf it is seeking 

representational standing, nor did it include any statements regarding whether those members 

would have standing in their own right.  Beyond Nuclear thus fails the requirement for 

representative standing that at least one of its members fulfill the standing requirements and 

fails to provide sufficient information to support a claim of organizational standing in that it has 

not stated how its own organizational interests could be adversely affected by the proceeding.  

For these reasons, Beyond Nuclear’s Co-Petition Requests must be denied.   

B. Beyond Nuclear Failed to Proffer an Admissible Contention 
 

Pursuant to 10 C.F.R. § 2.309(a), a petitioner seeking leave to intervene as a party in an 

adjudicatory proceeding must satisfy standing requirements as well as proffer an admissible 

contention.15

                                                           
14 Id. 

  An admissible contention must (1) provide a specific statement of the legal or 

factual issue sought to be raised; (2) provide a brief explanation of the basis for the contention; 

 
15 Entergy Nuclear Operations, Inc. (Indian Point Nuclear Generating Units 2 and 3), 68 NRC 43, 58 
(2008) (“Indian Point 2 and 3”). 
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(3) demonstrate that the issue raised is within the scope of the proceeding; (4) demonstrate that 

the issue raised is material to the findings the NRC must make to support the action that is 

involved in the proceeding; (5) provide a concise statement of the alleged facts or expert 

opinions, including references to specific sources and documents, that support the petitioner’s 

position and upon which the petitioner intends to rely at hearing; and (6) provide sufficient 

information to show that a genuine dispute exists with regard to a material issue of law or fact, 

including references to specific portions of the application that the petitioner disputes, or in the 

case when the application is alleged to be deficient, the identification of such deficiencies and 

supporting reasons for this belief.16  Moreover, it is well established that petitioners may not 

challenge enforcement orders on the grounds that the order is “too weak or otherwise 

insufficient;” rather, “the only issue in an NRC enforcement proceeding is whether the order 

should be sustained.  Boards are not to consider whether such orders need strengthening.”17  

Mere notice pleading is insufficient.18

As discussed below, Beyond Nuclear has failed to meet the contention admissibility 

requirements of 10 C.F.R. § 2.309(f)(1) by failing to proffer a single contention.  Instead, Beyond 

Nuclear seeks to become a co-petitioner with the filing submitted by Pilgrim Watch on April 2, 

2012, “verbatim and with all submitted supportive exhibits.”

 

19

A petitioner may seek to “adopt” or “incorporate” contentions of other petitioners 

provided the petitioner has independently met the requirements for admission as a party by 

demonstrating standing and submitting at least one admissible issue of its own.

 

20

                                                           
16 10 C.F.R. § 2.309(f)(1)(i)-(vi).   

  For example, 

 
17 ADOT, CLI-04-26, 60 NRC at 404. 
 
18 Indian Point 2 and 3, 68 NRC at 63. 
 
19 Co-Petition Request I and II at 1. 
 
20 Consolidated Edison Company of New York and Entergy Nuclear Indian Point 2 LLC, and Entergy 
Nuclear Operations, Inc., (Indian Point, Units 1 and 2), CLI-01-19, 54 NRC 109, 132-33 (2001) (“Indian 
Point 1 and 2”).  



- 8 - 
 

in the Indian Point 1 and 2 proceeding, the Commission permitted two petitioners to adopt the 

other’s contentions on the grounds that each had proffered their own admissible contention.21

Cortlandt has presented several admissible issues, and CAN 
has presented one.  . . .  As both Petitioners have 
independently met the requirements for participation, we will 
provisionally permit Petitioners to adopt each other’s issues at 
this early stage of the proceeding.

  

The Commission therein stated:  

22

 

  

The Commission cautioned that it was not “provisionally permitting incorporation of 

issues by reference,” and was not giving “carte blanche approval of the practice for all 

contexts.”23

will not permit wholesale incorporation by reference by a 
petitioner who, in a written submission, merely establishes 
standing and attempts, without more, to incorporate the issues 
of other petitioners.  Further, we would not accept 
incorporation by reference of another petitioner’s issues in an 
instance where the petitioner has not independently 
established compliance with our requirements for admission 
as a party in its own pleadings by submitting at least one 
admissible issue of its own.

  It further clarified that it  

24

 

  

Here, however, Beyond Nuclear has not proffered any contention, and thus it is 

precluded from adopting the contention(s) of another petitioner.  In any event, Beyond Nuclear’s 

requests to co-petition must also fail as the Consolidated Hearing Requests which Beyond 

Nuclear seeks to adopt verbatim and with all submitted supportive exhibits fail to meet the 

requirements set forth in Bellotti.  For these reasons, Beyond Nuclear’s Co-Petition Requests I 

and II must be denied. 

 

                                                                                                                                                                                           
 
21 Id. at 131-32. 
 
22 Id. at 132. 
 
23 Id. 
 
24 Id. 
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CONCLUSION 

For the reasons stated above, Petitioner (1) fails to demonstrate either organizational or 

representative standing, and (2) fails to meet the contention admissibility requirements.  

Therefore, Beyond Nuclear’s Co-Petition Requests should be denied. 

 

Respectfully submitted, 
 
/ signed (electronically) by / 
Carrie M. Safford 
Counsel for NRC Staff 
U.S. Nuclear Regulatory Commission 
Office of the General Counsel 
Mail Stop O-15 D21 
Washington, DC 20555-0001 
(301) 415-2995 
Carrie.Safford@nrc.gov 

Dated at Rockville, MD 
this 27th day of April, 2012 
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