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March 22, 2012 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE COMMISSION 

In the Matter of: 

HONEYWELL INTERNATIONAL INC. 

(Metropolis Works Conversion Facility) 

) 
) 
) 
) 
) 

Docket No. 40-3392 

 
HONEYWELL’S PETITION FOR REVIEW OF LBP-12-06 

 
I.  INTRODUCTION 

Pursuant to 10 C.F.R. § 2.341(b)(1), Honeywell International Inc. (“Honeywell”) 

files this petition for review of the decision of the Atomic Safety and Licensing Board (“Board”), 

LBP-12-06, dated February 29, 2012.  In that decision the Board denied a request by Honeywell 

for an exemption from the requirements of 10 C.F.R. § 40.36 and 10 C.F.R. Part 30, Appendix C, 

that would allow Honeywell to rely on an alternate financial test as a basis for using a self-

guarantee to provide decommissioning financial assurance.  The Board concluded that “no 

special circumstances exist” because Honeywell does not claim that its failure to satisfy the 

Commission’s financial test for self-guarantors “results from a merely temporary condition” and 

because Honeywell does not demonstrate that its lack of a positive tangible net worth is a 

situation that the Commission failed to consider in the rulemaking proceeding leading to the rule 

sought to be waived.1  In addition, the Board concluded that Honeywell failed to show that “the 

agency should rely solely on Honeywell’s asserted financial strength.”2   

                                                 
1  LBP-12-06 at 2. 

2  Id. 
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As discussed below, review under 10 C.F.R. § 2.341(b)(1) is warranted because 

the Board decision is based on a necessary legal conclusion that is without governing precedent 

and is contrary to established law.  Review is necessary in order to establish appropriate 

Commission precedent defining the criteria for issuance of an exemption and to guide the review 

of this and future exemption requests.  The decision also contains findings of material fact that 

are clearly erroneous and contrary to the record.  The Board decision should be reversed and the 

exemption granted on the basis of the existing record.   

II.  DISCUSSION 

A. The Board decision is based on a legal conclusion that is without precedent and is 
contrary to established law.   

In LBP-12-06, the Board concluded that there must be “special circumstances” to 

justify an exemption, and that “no special circumstances exist” here because Honeywell does not 

claim that its current circumstances are a merely temporary condition that is likely to be rectified 

soon and because Honeywell has not demonstrated that its lack of a positive tangible net worth is 

a situation that the Commission failed to consider in the self-guarantee rulemaking proceeding.3  

The Board also held that it must evaluate Honeywell’s exemption request on the basis of 

information that was available as of 2009, rather than more recent information.4  As discussed 

below, these Board conclusions are contrary to law and without precedent.  There is no basis — 

in the regulations or in Commission precedent — for the “special circumstances” test applied by 

the Board for an exemption under Part 40.  Likewise, the Administrative Procedure Act (“APA”) 

requires agencies to consider all material information before the agency at the time of its 

decision, thereby rendering the Board’s decision deficient under that statute.   

                                                 
3  Id. at 2, 15. 

4  Id. at 19. 
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1. Special circumstances are not required for an exemption under Part 40. 

The Board correctly concluded that 10 C.F.R. § 40.14 controls the exemption 

request and that the NRC therefore may grant exemptions that are authorized by law, will not 

endanger life or property or the common defense and security, and are otherwise in the public 

interest.5  However, the Board went on to impose an additional requirement that has no basis in 

the Part 40 rule or in Commission precedent.  The Board found that, “as a matter of law,” special 

circumstances must also exist before the exemption could be granted.6  Yet, the Board cited no 

regulation for this narrow view of the scope of the exemption provisions in Part 40.  And, the 

Board did not cite any Commission precedent interpreting the Part 40 exemption provisions in 

such a limited fashion.   

The Board analogized the Part 40 exemption provision to those at 10 C.F.R. 

§ 50.12(a)(2).  But, the Part 50 exemption regulation is, in a critical respect, different from the 

exemption provision in Part 40.  Section 50.12(a)(1) contains the same three part test as in Part 

40 — that is, that the exemption must be authorized by law, not endanger life or property or the 

common defense and security, and otherwise be in the public interest.  The requirement for 

special circumstances in 10 C.F.R. § 50.12(a)(2) is an additional requirement for Part 50 

licensees.  In light of the deliberate choice to require special circumstances for Part 50 

exemptions, and the absence of such a requirement for Part 40 facilities, there is no basis for 

imposing a “special circumstances” test for Part 40 exemptions.  The Board did not identify a 

single previous example where its “special circumstances” test was applied to a Part 40 

                                                 
5  Id. at 15. 

6  Id. at 16. 
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exemption request.7  And, Honeywell was unable to identify a single instance where “special 

circumstances” were required to grant an exemption from the requirements of Part 40.8  The 

Board therefore erred by imposing a hurdle for an exemption under Part 40 that is not found in 

the rule itself or in prior Commission decisions.   

2. Even if special circumstances were necessary, the Board’s definition of special 
circumstances is contrary to law.  

Even if special circumstances were necessary to issue an exemption under Part 

40, the Board’s application of existing law and Commission precedent interpreting that criterion 

is clearly erroneous.  The Board correctly pointed out that Honeywell, in evaluating compliance 

with Section 40.14, indicated that the Board could be guided by the more detailed discussion of 

exemptions in Part 50.9  Citing 10 C.F.R. § 50.12(a)(2)(ii), Honeywell remarked that “[a]n 

exemption should be granted if ‘special circumstances’ exist, such as when compliance is not 

necessary to satisfy the purpose of the regulations from which an exemption is sought.”10  Yet, 

according to the Board, Honeywell failed to read Section 50.12(a)(2)(ii) in its “entire context.”11  

The Board reads the final specifically-enumerated special circumstance, Section 50.12(a)(2)(vi), 

as requiring licensees to show the “existence of circumstances that were not considered by the 

Commission when it promulgated the pertinent regulation in the first place” in addition to 
                                                 
7  In granting the same exemption on two prior occasions, the NRC had not required 

“special circumstances.”  See Exhs. HNY000009 and HNY000010.   

8  To the contrary, we identified several examples where Boards did not require special 
circumstances.  See, e.g., USEC Inc. (American Centrifuge Plant), LBP-07-6, 65 NRC 
429, 445-446 (2007); FMRI Inc. (Muskogee, Oklahoma Facility) LBP-04-8, 59 NRC 
266, 280-281 (2004).  NRC Staff guidance likewise does not contain such a requirement.  
Policy and Procedure Letter (PPL) 1-58 (August 5, 1997) (Exh. NRC000016). 

9  Honeywell Initial Statement of Position at 16 n.37. 

10  Id. 

11  LBP-12-06 at 16. 
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satisfying one of the other special circumstances.12  But, this interpretation is clearly erroneous. 

In promulgating Section 50.12(a)(2), the Commission explained that its listing of 

special circumstances, separated by the conjunction “or,” represented situations in which it 

would be reasonable to grant an exemption, provided that the general criteria in Section 

50.12(a)(1) were also met.13  The Commission noted that the special circumstances were selected 

on the basis of exemption criteria “that have previously been noted by the courts with approval 

(special circumstances, hardship, equity, more effective implementation of overall policy, 

circumstances significantly different from those considered in the rulemaking proceeding) and 

from prior Commission practice.”14  The special circumstance at Section 50.12(a)(2)(vi) was 

based on the rationale in Industrial Broadcasting Co. v. FCC, 437 F.2d 680 (D.C. Cir. 1970), 

where the court held that desired flexibility in the regulatory process is maintained by requiring 

an agency to take a hard look at novel proposals, such as where a licensee can show that its 

circumstances are different than those considered in the rulemaking from which an exemption is 

sought.15  This special circumstance is, like the others listed in Section 50.12(a)(2), simply one 

example of a special circumstance.  It is not an additional criterion that must be met in every 

case.  Indeed, the Commission explained that, while Sections 50.12(a)(2)(i)-(v) will cover most 

                                                 
12  LBP-12-06 at 17.  According to 10 C.F.R. § 50.12(a)(2)(vi), special circumstances are 

present whenever “[t]here is present any other material circumstance not considered 
when the regulation was adopted for which it would be in the public interest to grant an 
exemption.”  Other potentially relevant “special circumstances” include Section 
50.12(a)(2)(ii) (application would not serve or “is not necessary” to achieve rule’s 
“underlying purpose”), Section 50.12(a)(2)(iii) (compliance would result in “undue 
hardship”), and Section 50.12(a)(2)(v) (exemption provides “only temporary relief”).   

13  “Specific Exemptions; Final Rule,” 50 Fed. Reg. 50764, 50776 (Dec. 12, 1985). 

14  Id.  Note that the Commission listed “special circumstances” as only one of the 
previously-accepted bases for exemptions. 

15  “Specific Exemptions; Proposed Rule,” 50 Fed. Reg. 16506, 16507 (April 26, 1985). 
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exemption requests that could reasonably be granted, Section 50.12(a)(2)(vi) recognizes that 

there may be other circumstances not foreseen at the time the rule was developed that warrant 

equitable relief from NRC regulations.16  Section 50.12(a)(2)(ii) is a special circumstance 

independent of, and equivalent to, Section 50.12(a)(2)(vi) — and, it is one that applies to 

Honeywell’s application. 

The Board attempted to buttress its novel interpretation of Section 50.12(a)(2) by 

referencing the prohibition, in Section 2.335, on challenging rules in adjudicatory proceedings.  

The Board noted that the Commission, in interpreting Section 2.335, requires that petitioners 

seeking to waive application of a rule must allege (1) “special circumstances” that were “not 

considered, either explicitly or by necessary implication, in the rulemaking proceeding leading to 

the rule sought to be waived,” and (2) demonstrate that those circumstances be “unique,” rather 

than “common to a large class of facilities.”17  In extending this test to exemptions under Section 

40.14, the Board ignores fundamental differences in the application of the two rules.   

The exemption provisions in Section 50.12 (and Section 40.14) recognize that 

generic regulations cannot consider all relevant factors for a particular licensee and that, in some 

cases, certain requirements are inappropriate because there are alternative and possibly more 

efficient means of achieving the underlying purpose of the regulation.18  In contrast, Section 

2.335 applies to petitioners in a hearing, not to applicants for exemptions or in hearings on 

exemption requests.  The objective of Section 2.335 is to conserve agency resources and promote 

consistency and efficiency in the adjudicatory process by avoiding litigation of NRC regulations 

                                                 
16  50 Fed. Reg. at 50776. 

17  LBP-12-06 at 17 , citing Dominion Nuclear Conn. Inc. (Millstone Nuclear Power Station, 
Units 2 and 3), CLI-05-24, 62 NRC 551, 559–60 (2005) (internal citations omitted). 

18  See, e.g., 10 C.F.R. § 50.12(a)(2)(ii). 
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in every licensing proceeding.  The Commission specifically reconciled these two provisions in 

the rulemaking for Section 50.12.19  Further, there is no indication in the regulatory history of 

Section 50.12(a)(2) that special circumstances must be limited to “unique” facilities or to a small 

class of licensees as suggested by the Board.  Rather, the rule leaves open the possibility that any 

licensee can obtain an exemption if it satisfies Sections 50.12(a)(1) and (2).  The Board therefore 

erred by looking to 10 C.F.R. § 2.335 for guidance on interpreting Section 50.12(a)(2). 

The Board also erred by narrowly construing its authority in this case.  The Board 

states that it is “not free to re-examine fundamental policy judgments that are reflected in 

Commission regulations by creating exceptions to them in situations that will frequently recur” 

and asserts that “[i]n such situations, the proper recourse lies in petitioning the Commission to 

change the regulation, not in seeking piecemeal revision of the Commission’s rules by a 

licensing board.”20  The Board also argues that the exemption has “the appearance of an 

attempted endrun around the Commission’s decision not to revise its regulations in a way that 

would allow Honeywell to qualify as a self-guarantor without an exemption from the minimum 

tangible net worth requirement.”21  But, this ignores the existence (and purpose) of the 

Commission’s regulations authorizing exemptions.  The Board’s analysis fails to take into 

account the distinction between a general rule, which is designed to apply in all circumstances, 

and a specific exemption, which authorizes relief from a generically-applicable rule for a 

                                                 
19  50 Fed. Reg. at 16509; 50 Fed. Reg. at 50771.  Section 2.335 was formerly found in 

Section 2.758. 

20  LBP-12-06 at 16.  As noted below, the Board’s conclusion that the requested exemption 
is one that “will frequently recur” is not supported by the record.  There is no finding that 
any NRC licensee other than Honeywell would be eligible to use the self-guarantee under 
a similar exemption.  While other companies may have a negative tangible net worth, 
neither the Board nor the Staff pointed to any existing licensee that is similarly situated. 

21  LBP-12-06 at 19.   
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particular licensee under appropriate circumstances.22  Relief from a regulation for one licensee 

may not be appropriate for all licensees or even for a class of licensees.  Licensees need not 

resort to rulemaking every time there are licensee-specific grounds for relief from a generally-

applicable regulation.  To suggest that rulemaking is the only approach in such a case deprives 

the agency of the flexibility that it needs to address issues on a case-by-case basis.  While it may 

make sense from an administrative efficiency standpoint to change the rule when there are a 

large number of similar exemptions, such an outcome is not dictated by NRC regulations.23  In 

short, the Board erred by requiring a generic solution to what is, at its core, a licensee-specific 

concern with the self-guarantee rule.   

Ultimately, the Board created a new standard for issuing exemptions that is 

contrary to the plain language of the regulation and the regulatory history of Section 50.12(a)(2).  

Based on the record in the hearing process, Honeywell was entitled to a review of whether an 

exemption was appropriate because — in its situation — compliance was not necessary to meet 

the purpose of the regulation.  The Board’s decision should be reversed on this basis. 

3. The Board erred by limiting its review to information that was available as of 
2009. 

The Board also held that it was required to evaluate Honeywell’s exemption 

                                                 
22  The authority of the Commission to issue exemptions from its regulations is well-

established.  50 Fed. Reg. at 16507, citing U.S. v. Allegheny-Ludlum Steel Corp., 406 
U.S. 742, 755 (1972).  The Commission created exemptions precisely so that licensees 
could seek relaxation of the requirements where warranted.   

23  For example, since 1981, NRC has issued approximately 900 unit-specific exemptions to 
Appendix R (fire protection).  GAO-08-747, “NRC’s Oversight of Fire Protection at U.S. 
Commercial Nuclear Reactor Units Could Be Strengthened” (June 2008).  In SECY-97-
155, the Staff notes that it issued exemptions from Section 70.24 to “most” reactor 
licensees and explains that, at that time, 29 plants had such exemptions.  The NRC has 
also granted nearly identical decommissioning financial assurance exemptions to LES, 
AREVA, and USEC for their enrichment facilities.  See, e.g., AREVA Enrichment 
Services (Eagle Rock Enrichment Facility), LBP-11-11, __ NRC __ (slip op. at 38-57) 
(2011).  Other examples are too numerous to list. 
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request on the basis of information that was available in 2009 and that it could not take into 

account more recent information.  The Board notes (at 19-20) that the D.C. Circuit remanded the 

request “for further proceedings” and concludes that it must “place [itself] in the shoes of the 

NRC Staff as of the time that request was initially ruled upon.”  This is another error of law.24  

The remand order from the D.C. Circuit was not as limiting as suggested.  Instead, implicit in the 

remand is the assumption that, if the NRC lacks sufficient information to make an informed and 

well-articulated decision, then it must gather additional information and perform additional 

analyses in order to satisfy the APA.  There is no legal basis for the Board’s limited scope of 

review on remand, which amounts to little more than a post hoc rationalization by the agency.25   

Honeywell’s request for an exemption was and remains a “live” request to this 

day.  As a result, this is not a proceeding to sit in judgment of a decision made in December 2009 

based on data from 2008.  This is a proceeding on a still-pending application.  It is therefore 

incumbent upon the NRC to consider and reflect upon current and up-to-date information in 

order to satisfy its obligation under the APA to assess all material information before it at the 

time of its decision.26  The Board erred in refusing to consider information that post-dates the 

NRC Staff’s initial decision to deny the amendment in December 2009. 

                                                 
24  Although the Board stated that its ruling on this question ultimately makes no difference 

because it concluded that special circumstances do not exist, this is a material issue under 
the correct exemption test.  

25  Post hoc rationalizations, whether by an agency or counsel, are no substitute for reasoned 
decision-making.  Motor Vehicle Mfrs. Ass’n v. State Farm, 463 U.S. 29, 49 (1983). 

26  Environmental Defense Fund, Inc. v. Costle, 657 F.2d 275, 284 (D.C. Cir. 1981).  
Remand proceedings should not be limited to mere “pencil whipping” of the NRC Staff’s 
initial justification for denial, but instead should encompass an evaluation of the totality 
of the information available to the Board.  For example, Honeywell’s tangible net worth 
has increased (Findings of Fact ¶38), which directly contradicts statements in the Staff’s 
decision that Honeywell experienced an “uncorrected decline” in its tangible net worth. 
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The Board decision also failed to resolve the APA violations associated with the 

NRC Staff’s decision.  By considering new and different information than it had in its December 

2009 denial, the NRC Staff effectively augmented the original administrative record.27  Once it 

opened the original record to new information, the Staff could not augment the record to support 

its position while simultaneously ignoring other information before it that is contrary to its 

position.28  The same goes for the Board in the hearing process.29  Neither the Staff nor the Board 

are allowed to “cherry pick” which information to consider, selectively ignoring information and 

data that is contrary to its position,30 or to create entirely new standards out of whole cloth.31  

                                                 
27  For example, the Staff references two documents that were not part of the Certified Index 

of the Record submitted to the D.C. Circuit (Exh. HNY000041) in denying Honeywell’s 
application.  Exh. HNY000012 at 4, citing Exhs. NRC000037 and NRC000044.  Other 
exhibits also were not identified in the Index.  See, e.g., Exhs. NRC000023, NRC000025, 
NRC000027, NRC000028, NRC000034, NRC000039, NRC000041, and NRC000043.  
The Staff also relied on post-December 2009 documents in its filings.  See, e.g., Exhs. 
NRC000047 and NRC000048.  The NRC Staff effectively waived any argument limiting 
the scope of information available prior to December 2009.  The Board did not address 
this issue in its decision and, in fact, relied on the same information.  See infra note 29.  

28  See Thompson v. Dept. of Labor, 885 F.2d 551, 555 (9th Cir. 1989) (“The ‘whole’ 
administrative record, therefore, consists of all documents and materials directly or 
indirectly considered by agency decision-makers and includes evidence contrary to the 
agency’s position”) (citations omitted) (emphasis in original); Portland Audubon Soc’y v. 
Endangered Species Committee, 984 F.2d 1534 (9th Cir. 1993); S.Rep. 752, 79th Cong., 
1st Sess. 28 (1945) (“The requirement of review upon ‘the whole record’ means that 
courts may not look only to the case presented by one party, since other evidence may 
weaken or even indisputably destroy that case.”). 

29  See, e.g., Findings of Fact ¶56 (Exh. NRC000044), ¶50 (Exh. NRC000037); ¶73 (Exh. 
NRC000023); ¶51 (Exh. NRC000025); ¶48 (Exhs. NRC000028, NRC000034, and 
NRC000048); ¶52 (Exh. NRC000039); ¶53 (Exhs. NRC000041 and NRC000043); and 
¶47 (Exh. NRC000047). 

30  See National Treasury Employees Union v. Seidman, 786 F. Supp. 1041, 1046 (D.D.C. 
1992) (citation omitted) (“[T]he agency may not unilaterally determine the scope of the 
record by leaving out records detrimental to its case.”); Natural Resources Defense 
Council v. Train, 519 F.2d 287, 291 (D.C. Cir. 1975) (reversing district court that limited 
review to a partial record).   
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Such approaches permit manipulation of the administrative process by allowing the agency to 

choose only materials that support its position while avoiding information that, though 

indisputably “before” the agency at the time of decision, casts doubt on its actions.32   

The Board’s decision (at 19-20) also places significant weight on the fact that 

Honeywell did not seek to amend its application for an exemption to specifically incorporate new 

information or change the dates of the exemption request.  But, the Board ignores the fact that 

the unusual procedural posture is a circumstance of the NRC Staff’s own making.  The NRC 

Staff’s initial denial was reversed and remanded by the Court of Appeal for the D.C. Circuit 

because the agency failed to comply with the APA.  The D.C. Circuit found that the problems 

with the NRC Staff decision were capable of repetition but evading review.  Had Honeywell 

simply amended its application or filed a new application, the 2009 exemption request would 

have been moot and the decision would have escaped review.  The agency therefore created a 

situation that forced Honeywell to either relinquish its right to an APA-compliant decision or file 

a new application without knowing what factors the NRC Staff would consider.33  The Board 

could not reasonably base its decision on Honeywell’s choice to defend its well-supported prior 

application rather than abandon the application in favor of a new application to be tested against 

                                                                                                                                                             
31  Mich. Pub. Power Agency v. FERC, 405 F.3d 8, 11-12 (D.C. Cir. 2005). 

32  This would include, for example, information showing that Honeywell’s tangible net 
worth increased since the end of 2008, a factor that crucially undermines the stated basis 
for the NRC Staff’s decision, as well the fact that Honeywell weathered the financial 
crisis without a significant adverse impact to its overall financial condition. 

33  As the D.C. Circuit recognized, the exemption, as formulated by the NRC, requires 
Honeywell to reapply on an annual basis.  But, the NRC denied Honeywell’s exemption 
for the May 2009 to May 2010 period on December 11, 2009 — eight months after the 
application and only five months before the exemption would have expired had it been 
granted.  Honeywell v. NRC, 628 F.3d 568, 576-577 (D.C. Cir. 2010).  More than two 
years later, the NRC, as an agency, still has not issued a final decision on the request.   
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unknown criteria.  And, there is nothing to prevent the NRC from electing to extend the effective 

period of a licensing action as a result of delays during the agency’s review of an application.34  

Honeywell was entitled to a decision on its original application, and to a hearing on that 

application.  The exemption, if granted, could be tailored to the timing of any approval. 

In any event, the Board erred in finding that Honeywell took no action during the 

pendency of the NRC Staff’s review on remand.35  Honeywell attempted to assert its rights to an 

administrative extension of the 2008 exemption while the NRC Staff’s review of the 2009 

exemption was ongoing.36  The NRC Staff has never responded to that request.   

At bottom, the Board erred by penalizing Honeywell for a situation that was 

created by an NRC Staff decision that violated the APA (as determined by the D.C. Circuit) and 

by subsequent agency (in)action during remand. 

B. The Board decision contains findings of material fact that are clearly erroneous. 

The Board decision includes factual errors on material issues.  The Board’s 

findings on these issues are either “clearly erroneous,” meaning that, in light of the record 

viewed in its entirety, the findings were not even plausible,37 or the Board findings do not 

adequately support the conclusions reached in the decision.38  As discussed below, the record 

                                                 
34  For example, a license, once issued, could have a defined term (e.g., 40 years for a 

reactor operating license).  If a license was denied, and the denial challenged and 
remanded, the NRC could consider new information from the applicant.  If subsequently 
issued, the license would have a term running from the actual date of effectiveness.  

35  See LBP-12-06 at 19 (noting Honeywell did not amend the effective date of its request). 

36  Letter from L. Smith, Plant Manager, to NRC Staff, “Request to Reinstate Self-
Guarantee,” dated March 8, 2011 (ADAMS Accession No. ML110680249).   

37  Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-05-16, 
62 NRC 1, 3 (2005). 

38  Pub. Serv. Co. of N.H. (Seabrook Station Units 1 & 2), ALAB-422, 6 NRC 33, 42 (1977). 
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cannot plausibly support the Board’s conclusion that granting the exemption could “adversely 

affect the likelihood that adequate funds would be available to decommission [the MTW].”39   

1. The Board made findings relating to the availability of funds that are clearly 
erroneous. 

a. Access to alternate sources of funds 

In Findings of Fact ¶95, the Board concludes that “Honeywell’s access to funds 

under its credit facility could be terminated if Honeywell were to fall into financial distress.”  For 

support, the Board cites a 2008 10-K report for Honeywell.  The Board’s conclusion, however, is 

directly contrary to the record.  Honeywell has a $2.8 billion five-year committed revolving 

credit facility.40  Unlike most companies, Honeywell’s revolver does not contain any financial 

covenants.41  Thus, this source of funds could be drawn upon immediately in the event that 

decommissioning funds were needed for MTW — even if Honeywell were in some hypothetical 

financial distress just short of default.  This conclusion was not contradicted or challenged.  As a 

result, the Board’s finding that the revolver might not be available is clearly erroneous and 

contrary to the record. 

The Board found, in Findings of Fact ¶68, that obtaining alternate financial 

assurance could be difficult during a period of tightening loan conditions, giving rise to the risk 

that a licensee could be unable to provide financial assurance.  The Board erred by focusing on 

NRC licensees generally, rather than Honeywell specifically.  As the record reflects and as the 

Board found (Findings of Fact ¶28), Honeywell did not experience any limitations on its ability 

                                                 
39  Conclusions of Law ¶2. 

40  Exh. HNY000001 at ¶17; Exh. HNY000059 at ¶14.   

41  Id.  The citation relied upon by the Board also states that the revolver does not contain 
financial covenants.  Exh. HNY000018 at 76-77. 
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to access the commercial paper markets throughout the recent financial crisis.42  The Board’s 

error was compounded by making a predictive finding when, in fact, there is a contrary historic 

record.  Thus, the Board’s finding on this point is clearly erroneous. 

b. Reliability of bond ratings 

The record does not support the Board’s conclusion that Honeywell’s bond rating 

is not a reliable indicator of financial strength.43  Indeed, the overwhelming preponderance of the 

evidence confirms the reliability of bond credit ratings for corporate issuers.44  Since 2005, there 

were only defaults for “A-rated” companies (S&P) in 2008 (0.38%) and in 2009 (0.22%).45  For 

companies rated A2 by Moody’s, there were only defaults in 2008 (0.259%).46  This 

demonstrates that, despite a period of significant financial upheaval in the broader markets, “A-

rated” companies did not default at unexpectedly large rates.  The mere fact that there were more 

defaults in 2008 and 2009 is unsurprising given the financial circumstances at that time, but there 

is no objective evidence indicating anything other than a very low risk of default for a diversified 

“A-rated” company such as Honeywell.47  Findings of Fact ¶46 is even contradicted by another 

                                                 
42  Exh. HNY000001 at ¶44; Tr. at 73. 

43  Findings of Fact ¶46. 

44  The reliability of bond ratings for corporate issuers must be distinguished from ratings 
given to other instruments, such as mortgage backed securities.  In fact, several of the 
reports relied upon by the Board did not focus on corporate issuers and therefore do not 
provide material analyses.  See infra note 53. 

45  Exh. HNY000001 at ¶23 (Table 3). 

46  See id. at ¶23 (Table 2).   

47  While the Board points to higher default rates in 2009 (Findings of Fact ¶¶51-53), the 
data indicates only that companies with lower credit ratings than Honeywell had 
substantially higher default rates.  For example, the non-financial companies that the 
NRC cited were speculative, or junk, rated companies well before they defaulted on their 
debts.  See Exh. HNY000062 (compiling bond credit rating histories).  One article (Exh. 
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finding that Honeywell’s “A” bond credit rating corresponds to a “very low default rate.”48  The 

Board’s finding that bond credit ratings are not reliable therefore is not supported by the record 

and is contrary to other Board findings. 

The Board also fails to provide plausible record support for its assertion that bond 

credit ratings agencies are reluctant to downgrade ratings.49  Honeywell provided objective 

evidence demonstrating that ratings agencies are willing to downgrade, and indeed have been 

actively downgrading companies, where appropriate.  For S&P, credit degradation among non-

defaulting issuers was widespread, especially in the first half of 2009, with the percentage of 

issuers downgraded during the year reaching 18.34%.50  There were 3.85 downgrades for every 

upgrade and the average number of notches recorded among downgrades was 1.76.51  According 

to Moody’s, the quarterly downgrade-to-upgrade ratio for corporate issuers rose sharply in late 

2008, reaching a peak of 18.3x in the first quarter of 2009.52  These two examples demonstrate 

that ratings agencies are not reluctant to downgrade ratings when conditions warrant.   

In contrast to this objective data, the NRC Staff did not provide any data to 

                                                                                                                                                             
NRC000039) lists more than 90 defaults from 2009, but only two of those examples had 
“A” bond credit ratings and both were financial institutions.  The vast majority were “C-
rated” companies.  Another article references an S&P report for the proposition that the 
number of defaults in 2009 will exceed those in 2008.  Exh. NRC000001 at ¶¶24-25, 
citing Exh. NRC000041.  The two reports used in the article again describe only 
speculative-grade (or “junk”) companies.  Exh. HNY000059 at ¶11, citing Exhs. 
HNY000063 and HNY000064.  The underlying reports did not address investment-grade 
borrowers like Honeywell.  Exh. HNY000001 at ¶¶22, 44. 

48  See Findings of Fact ¶27. 

49 Id. at ¶¶57-58. 

50  Exh. HNY000001 at ¶48. 

51  Id. 

52  Id., citing Exh. HNY000025.   



 

16 

support its assertion that credit rating agencies are reluctant to downgrade ratings when 

conditions warrant.  The reports cited by the Board primarily concern structured products, such 

as mortgage backed securities, and do not focus on ratings for corporate issuers, such as 

Honeywell with its “A” rating.53  The Board’s findings therefore reflect a fundamental 

misunderstanding of the documents cited by the NRC Staff.  In short, the Board’s findings on the 

reliability of bond ratings have no basis in the record. 

c. Basis for presumption of near instantaneous default 

There is another key factor in the Board’s decision that lacks a basis in the record, 

despite efforts by Honeywell to develop such a record.  The Board’s findings are premised, in 

several different respects, on an assumption that Honeywell could experience near instantaneous 

“financial distress.”  Examples of this presumption include the following: 

 “Honeywell might fall into financial distress during the period covered by 
its exemption request” (Findings of Fact ¶62). 

 “[I]f Honeywell fell into financial distress and had to begin 
decommissioning the MTW facility,” it may need to convert goodwill into 
cash (Findings of Fact ¶79);  

 “If a licensee’s bond rating were to drop significantly in a short period of 
time, the licensee could have difficulty meeting the requirement in 
Appendix C” (Findings of Fact ¶67);  

 “If Honeywell were to fall into financial distress, it is uncertain whether its 
free cash flow would remain at a level necessary to fund decommissioning 
activities” (Findings of Fact ¶91);  

                                                 
53  For example, in Findings of Fact ¶56, the Board cited Exh. NRC000046, which focuses 

on the role of the credit ratings agencies in the securitization process, not corporate 
ratings.  See also Exhs. NRC000044 at 3 (failures of ratings on structured securities); 
NRC000038 (crisis triggered by reassessment of mortgage-backed securities); 
NRC000048 (timeline focused on subprime and mortgage related securities); 
NRC000057 (noting new rules to prevent ratings shopping and to allow unsolicited 
ratings for structured products). 



 

17 

 “[I]f Honeywell were in financial distress, the NRC’s claim on 
Honeywell’s free cash flow might be subordinated to the claims of other 
stakeholders” (Findings of Fact ¶91); 

 “[T]here could be no guarantee Honeywell’s market capitalization would 
remain the same if the company were to fall into financial distress” 
(Findings of Fact ¶94); and 

 “Honeywell’s access to funds under its credit facility could be terminated 
if Honeywell were to fall into financial distress” (Findings of Fact ¶95). 

But, there is no record supporting the Board’s assumption that Honeywell could 

rapidly fall into financial distress given its strong financial condition.  And, given the 

requirement to re-perform the financial test on an annual basis, there is certainly no basis for 

presuming that Honeywell could go from an A-rating to default within the course of one year.   

The Board recognizes Honeywell’s strong financial condition in Findings of Fact 

¶¶20-45, including its increasing tangible assets, increasing goodwill, increasing net worth, and 

significant amount of cash on hand ($4 billion).  And, Honeywell presented objective data 

showing that there is a very low likelihood of default for “A-rated” companies, particularly 

within one year of having an “A” rating.54  In contrast, there is nothing on the record to indicate 

that there is a risk of default for Honeywell, especially within one year.  Honeywell attempted to 

create a record on the NRC Staff’s basis for presuming financial distress by proposing questions 

to the Board on this topic (see Honeywell Proposed Questions 26-27).  But, the Board did not 

ask the NRC witnesses about the basis for the presumption.  Honeywell even proposed, at the 

invitation of the Board, two additional questions regarding the basis for the financial distress 

scenario at the end of the hearing.  But, the Board did not pose these questions to the NRC Staff 

witnesses either (see handwritten questions).  Honeywell also raised this point in its proposed 

                                                 
54  For the very few companies rated “A” by S&P that have eventually defaulted, it was 

more than 10 years, on average, between an “A” rating and eventual default.  Exh. 
HNY000001 at ¶45.  The data includes the experience of the recession from 2008-2010.  
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findings at ¶¶4.1, 4-36.  Again, the Board did not address the basis for the presumption.  As a 

result, there is no basis in the record for assuming that Honeywell will fall into financial distress 

in a short period of time (less than one year).   

Moreover, as Honeywell explains below, falling into significant financial distress 

would trigger corrective actions under Appendix C, including a requirement that Honeywell 

obtain alternate financial assurance.55  The Board also did not discuss the protections inherent in 

the self-guarantee rule, which requires an annual financial test, and includes bond rating 

downgrade reporting requirements and requirements to put in place alternate financial assurance. 

The Board’s presumption of near instantaneous financial distress for Honeywell is 

clearly erroneous and unsupported by the record.  By failing to identify any basis for its 

presumption of financial distress for Honeywell or account for the monitoring and reporting 

requirements that augment the annual financial test, the Board fails to link its conclusions to the 

record before it.  There is no plausible reading of the record that supports the Board’s findings. 

d. Availability and liquidity of asset classes 

The Board’s findings regarding the relative availability and liquidity of various 

asset classes are also not supported by the record.  The Board concludes in Findings of Fact ¶72 

that “compared to tangible assets . . . in certain circumstances goodwill may be relatively illiquid 

and difficult to convert promptly into cash.”  The Board also notes that “selling a business or 

business line can involve numerous steps” and “is often much more complicated and more time-

consuming than the sale of only tangible assets like buildings, vehicles, or equipment.”56  But, 

                                                 
55  The requirements include a bond rating downgrade reporting requirement (Part 30, 

Appendix C, Section III.E), the annual recertification requirement (Part 30, Appendix C, 
Section II.B.3), and the requirement to submit annual Securities and Exchange 
Commission reports (Part 30, Appendix C, Section III.D). 

56  Findings of Fact ¶¶75-76. 
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the Board fails to address testimony and evidence showing that, in many circumstances, sale of 

intangible assets is actually quicker than selling used equipment piecemeal.  While cash and 

near-cash equivalents are obviously liquid, other tangible assets are at least as illiquid as 

intangible assets.57
  For example, large pieces of equipment or machinery tend to be industry or 

task-specific, and it often takes a considerable period of time to market the asset and secure a 

purchaser.58  In addition, it is uncommon for a business to sell a tangible asset that is in working 

condition unless the company is exiting that business or facing an extraordinary liquidity need.59  

In fact, according to Honeywell’s uncontroverted expert testimony, intangible assets would be a 

better source of decommissioning funds than tangible assets because selling an entire ongoing 

business or business unit is fairly easy, as there is a relatively liquid market for business units.60  

In contrast to this expert testimony and evidence, the record contains no examples of delays in 

converting intangible assets to cash or, for that matter, quick sales of tangible assets.   

The Board also ignored other information on the record.  For example, in 

assessing the availability of assets, the Board did not address the fact that Honeywell has more 

than $24 billion in tangible assets that could be used first (in lieu of intangible assets).61  

Honeywell has a net worth of more than $10 billion, which means it has substantial assets in 

excess of its liabilities.62  These assets could be used to provide decommissioning funding; there 

                                                 
57  Exh. HNY000059 at ¶¶13-14; Tr. at 69-70. 

58  Id. at ¶13. 

59  Id. 

60  Id. 

61  See Findings of Fact ¶35.   

62  Id. at ¶¶36-37. 
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is no basis for even presuming a need to resort to intangible assets.  The Board also failed to 

address the NRC rules in 10 C.F.R. § 40.42 that require a licensee to prepare a decommissioning 

plan within 12 months and submit it for NRC approval if, for example, no principal activities 

have been conducted under the license for a period of 24 months.  The 12 months provided by 

regulation to prepare a decommissioning plan, following up to 24 months of inactivity, together 

with the period needed for NRC Staff review and approval of a decommissioning plan, provides 

more than ample time for Honeywell to identify decommissioning funds even if it was necessary 

to convert (supposedly) illiquid assets into cash for decommissioning.63   

The Board’s Findings of Fact ¶77 and ¶78 are also erroneous.  The Board states in 

¶78 that “if Honeywell cannot mortgage the properties, it cannot raise funds from loans against, 

or sale of, those properties without permission of the bondholders, and the goodwill associated 

with such properties is encumbered” (emphasis added).  There are two significant errors in this 

finding.  First, the covenants described in Exhs. HNY000065 and HNY000066 are designed to 

prevent Honeywell from encumbering goodwill by mortgaging its principal manufacturing 

properties or pledging the shares of any subsidiary owning such properties.  The covenants 

assure that facilities that generate income are not being used as collateral for loans and therefore 

will be available to generate cash to pay for decommissioning.64  Second, the covenants do not 

apply in the case of a sale of the properties.  Therefore there is no basis in the record for the 

                                                 
63  Any concerns about decommissioning after an accident are unfounded.  The site’s 

insurance policy covers environmental clean-up in the event of an accidental release.  
And, the Commission has held that financial assurance plans “are not intended to cover 
every imaginable circumstance” because the “cost of such an approach would 
significantly outweigh the possible benefit” and would “unnecessarily and unduly burden 
the great majority of licensees.”  Hydro Resources Inc. (P.O. Box 15910, Rio Rancho, 
NM 87174), CLI-04-33, 60 NRC 581, 603 (2004).  

64  Exhs. HNY000065 and HNY000066. 
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Board’s finding that goodwill could be encumbered. 

In light of the expert testimony and evidence demonstrating the relative liquidity 

of intangible assets, the absence of any examples to the contrary, and the extended time period 

during which Honeywell could convert intangibles to cash if needed, the Board’s findings (¶¶72-

83) that goodwill might not be readily available to support decommissioning funding are clearly 

erroneous and not supported by the record. 

e. Goodwill impairment 

There also is no basis in the record for the Board’s concern that Honeywell might 

experience goodwill impairment of a magnitude that could impact the financial test outcome.65  

Honeywell has not taken any goodwill impairment charges since at least 2006 (the period of time 

covered by the exemption requests).  The two examples cited by the Board and the NRC Staff 

(Western Nuclear and Tyco) do not provide any insights regarding Honeywell’s particular 

financial condition.   

First, the only example of an NRC licensee that took a significant write-down in 

goodwill, Western Nuclear, is inapposite.  The parent company for Western Nuclear, Freeport-

McMoRan, took a goodwill impairment charge of $6 billion at the end of 2008.  But, because 

Western Nuclear was relying on a parent company guarantee to provide decommissioning 

financial assurance, under Part 30, Appendix A, the minimum bond rating is only BBB (S&P) or 

Baa (Moody’s) — a lower bond rating than the minimum required for a self guarantee (and also 

lower that Honeywell’s rating).  Freeport-McMoRan had a BBB- bond credit rating in 2008 

compared to Honeywell’s “A” rating.66  Moreover, the impairment charge was based on 

                                                 
65  Id. at ¶¶84-91.   

66  Exh. HNY000059 at ¶18.   
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significant declines in copper and molybdenum prices.67  Unlike mining companies that have a 

relatively narrow set of assets and are susceptible to large changes in commodity prices, 

Honeywell is a globally diversified company spanning several industries and geographic regions.  

Thus, even if there is a financial challenge or goodwill write-down in one area, other businesses 

will still be generating income.  The second example cited by the Board, Tyco, is not an NRC 

licensee.  And, in any event, the write down of goodwill was related to Tyco Capital, which is a 

financial services firm and not a diversified multi-industry company like Honeywell.   

At bottom, there is substantial evidence in the record showing Honeywell’s 

financial strength.  In context, the two isolated examples cited cannot support the Board’s finding 

that there is a significant risk of goodwill impairment for Honeywell.  The finding is clearly 

erroneous and unsupported by the record. 

2. The Board findings relating to special circumstances are clearly erroneous. 

The Board decision is premised on its finding that Honeywell did not demonstrate 

the existence of special circumstances, such as “circumstances that were not considered by the 

Commission when it promulgated the pertinent regulation in the first place,” or show that those 

circumstances were “unique,” rather than “common to a large class of facilities.”68  Applying the 

incorrect standard led the Board to reach clearly erroneous and inapplicable findings.   

For example, the Board, in Findings of Fact ¶¶13-15, notes that many well known 

companies have negative tangible net worth, including United Technologies, Danaher, IBM, and 

Proctor & Gamble.  Based on these examples, the Board concluded that Honeywell’s 

                                                 
67  Id.   

68  LBP-12-06 at 17.   
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circumstances are not “unique.”69  Setting aside that Honeywell does not need to be “unique” to 

qualify for an exemption, there is nothing in the record indicating that any of these companies 

are NRC licensees.  Certainly, none of them own and operate major fuel cycle facilities or power 

reactors.  Nor is there anything in the record to suggest that Honeywell’s particular financial 

circumstances exist for other NRC licensees.70  The record also does not show that anyone else 

has applied for an exemption or even that the same arguments made by Honeywell would be 

applicable to another licensee that might hypothetically apply for an exemption.71  At bottom, the 

record does not support the Board’s finding that Honeywell’s circumstances are not unique 

among NRC materials licensees.  

As discussed above, the Board also concluded that Honeywell failed to show that 

its circumstances had not been considered by the NRC in promulgating the self-guarantee rule.  

However, the Board ignored evidence on the record identifying developments that were in fact 

not considered by the NRC during the original self-guarantee rulemaking.  Honeywell 

highlighted the growth of capital committed to private equity firms that focus on purchasing 

individual business units from diversified conglomerates such as Honeywell.72  Honeywell also 

noted that it often will be easier to sell an entire ongoing business or business unit because there 

                                                 
69  Findings of Fact ¶19. 

70  The Board even points out that no other NRC licensee has been granted an exemption 
allowing use of goodwill.  Findings of Fact at ¶96.   

71  The exemption relates to Honeywell’s finances and balance sheet, not to the impact on 
other licensees of otherwise-applicable regulations (where no exemption is requested or 
justified).  For this same reason, it makes no difference whether 10, 50, or 100 companies 
in the Fortune 500 have a negative tangible net worth.  Tr. at 49-52.  The exemption 
request is based on Honeywell’s particular circumstances and is not an assessment of 
whether the same exemption would (or should) be granted to others. 

72  Exh. HNY000059 at ¶¶13-14; Tr. at 69-70. 
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is now a relatively liquid market for business units.73  These are new factors that further support 

an exemption under Honeywell’s circumstances.  At a minimum, these changed circumstances 

call for additional factual development before summarily concluding that “special 

circumstances” do not exist. 

Other findings reflect the Board’s use of the incorrect legal standard.  In Findings 

of Fact ¶96, the Board found that Honeywell’s cost of compliance is “not unreasonable.”  But, 

the cost of compliance is not a factor to be considered in Section 40.14.  The NRC regulations do 

not require a showing of significant financial harm or any other “need” for the exemption.  

Likewise, Honeywell need not prove that its burden in obtaining a surety or letter of credit is 

“unique.”74  Nor does Honeywell need to show that the exemption would be temporary or that its 

circumstances were not considered by the Commission in the self-guarantee rulemaking.75  

Eliminating unnecessary regulatory burden is a legitimate basis for an exemption, whether the 

burden is substantial, unique, or otherwise.  The Board’s erroneous (and immaterial) findings on 

these points infect the totality of its decision. 

C. The Commission should direct issuance of the exemption to Honeywell. 

Based on the Board’s use of the incorrect legal standard, the Commission could 

remand the proceeding to the Board for further consideration.  However, applying the 

appropriate standard, the existing record before the Commission supports a finding that the 

exemption should be granted to Honeywell.  By an overwhelming preponderance of the 

evidence, the record demonstrates that the exemption is authorized by law, will not endanger life 

or property or the common defense and security, and is otherwise in the public interest.  

                                                 
73  Exh. HNY000001 at ¶25. 

74  See LBP-12-06 at 17, 36-37 (Findings of Fact ¶¶16, 19); Exh. NRC000001 at ¶44.   

75  LBP-12-06 at 34-36. 
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Honeywell therefore requests that the Commission grant an exemption to Honeywell permitting 

it to use the alternate financial test until the effective data of the decommissioning planning rule, 

which is December 17, 2012.  

The equities support this outcome.  Honeywell has vigorously pursued this 

exemption for nearly 3 years.  The delays in the NRC’s review were caused by the NRC Staff’s 

failure to satisfy the APA.  For the last two years, Honeywell has been required to put in place 

costly alternate decommissioning financial assurance.  During that time, the agency has 

advanced differing, and changing, reasons for denying the exemption — none of which 

withstand scrutiny or are plausibly supported by the record.  The NRC Staff also has not acted on 

a year-old request by Honeywell to reinstate the prior exemption pending completion of the 

agency’s review of the current exemption request, even though normal agency practice would 

authorize (and has authorized in the past for Honeywell) an administrative extension of the 

exemption.   

III.  CONCLUSION 

For the above reasons, the Commission should grant this petition for review and 

direct issuance of the exemption to Honeywell with an expiration date of December 17, 2012.   

Respectfully submitted, 
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Tyson R. Smith 
Winston & Strawn LLP 
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Washington, DC 20006 
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INTERNATIONAL INC. 
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this 22nd day of March 2012 
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