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5.0 STREAMS 

 

Figure 4-1, introduced in Section 4.0 to show the locations of wetlands on the site, also shows the 

locations of each stream on the site.  Linn Lake (Photo 2-8), a traditionally navigable water on the east 

side of the site, is discussed in Section 2.3.  Black Bayou, a relatively permanent water flowing into Linn 

Lake, and Kuy Creek (Photo 2-10), a relatively permanent water passing for a short distance just inside 

the southwestern perimeter of the site, are also discussed in Section 2.3.  No field characterization was 

necessary to ascertain the jurisdictional status or extent of these three surface water features, which 

clearly meet the criteria for jurisdiction as waters of the United States under the Clean Water Act. 

 

Field data for Dry Kuy Creek, the largest channel and only named stream traversing the upland portions 

of the site, is presented in Section 5.1.  Field data for other stream channels traversing the upland 

portions of the site is presented in Section 5.2. 

 

5.1 DRY KUY CREEK 
 

Table 5-1 summarizes key physical and biological characteristics of the Dry Kuy Creek channel at six 

cross-section points, each representative of specific linear reaches.  Mile points are based on the channel 

centerline, referenced to the origin of Dry Kuy Creek (Mile Point 0.00) near the northwestern corner of the 

site.  The highest mile point is where Dry Kuy Creek exits the southern perimeter of the site (Mile Point 

6.32).  Specific points and reaches referred to in the table include: 

 

 
Point 1 (Mile Point 0.42) 

 

Representative of Reach 1 (Mile Points 0.00 to 1.20) 

(Photos 5-1 and 5-2 at end of chapter).  Reach 1 generally 

corresponds to that part of Dry Kuy Creek crossing uplands 

over 80 feet in elevation on 7.5-Minute USGS maps.  Point 1 

is situated approximately 200 feet south of a gravel ranch 

road proceeding east from the construction trailers in the 

northwestern part of the site. 
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Point 2 (Mile Point 1.35) 

 

Representative of Reach 2 (Mile Points 1.20 to 1.87) 

(Photos 5-3 and 5-4 at end of chapter).  Reach 2 is a short 

reach between Reach 1 and where the channel begins to 

make some minor meanders.  Point 2 is situated 

approximately 250 feet west of a grassed ranch road 

oriented generally northwest to southeast in the 

northwestern portion of the site. 

 
Point 3 (Mile Point 2.92) 

 

Representative of Reach 3 (Mile Points 1.87 to 3.52) 

(Photos 5-5 and 5-6 at end of chapter).  Reach 3 generally 

corresponds to that part of Dry Kuy Creek crossing uplands 

in the north-central part of the site.  Point 3 is situated 

approximately 400 feet south of the main west-to-east gravel 

ranch road crossing the central part of the site. 

 

 
Point 4(Mile Point 4.70) 

 

Representative of Reach 4 (Mile Points 3.52 to 5.22) 

(Photos 5-7 and 5-8 at end of chapter).  Reach 4 generally 

corresponds to that part of Dry Kuy Creek crossing uplands 

in the south-central part of the site.  Point 4 is situated 

approximately 100 feet south of a grassed southwest-to-

northeast ranch road crossing the southern part of the site. 

 

 
Point 5 (Mile Point 6.26) 

 

Representative of Reach 5 (Mile Points 5.22 to 6.28) 

(Photos 5-9 and 5-10 at end of chapter).  Reach 5 is a 

sharply incised channel with tall banks, crossing uplands 

generally below 65 feet in elevation on 7.5-Minute USGS 

maps.  Point 5 is situated approximately 100 feet north of 

where an unnamed tributary empties into Dry Kuy Creek 

north of the southern perimeter of the site. 
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Point 6 (Mile Point 6.31) 

 

Representative of Reach 6 (Mile Points 6.28 to 6.32) 

(Photos 5-11 and 5-12 at end of chapter).  Reach 6 is a 

sharply incised channel downstream from where an 

unnamed tributary empties into Dry Kuy Creek north of the 

southern perimeter of the site.  The downstream (southern) 

end of Reach 6 is the southern site perimeter, where Dry 

Kuy Creek flows under a railroad trestle.  Point 6 is situated 

approximately 50 feet north of the trestle. 

 
Field Observations: The upper reaches of Dry Kuy Creek (Reaches 1 through 4, extending 

approximately 5.2 miles downstream from Dry Kuy Creek’s origin near the northwestern corner of the site) 

resemble ditches more than natural stream channels.  The channel is generally straight with low banks 

lacking a visibly distinct Ordinary High Water Mark (OHWM).  The channels contained stagnant water at 

the time of the wetland delineation.  The channel bottom substrate was vegetated soil.  Sparse to dense 

emergent vegetation comprising sedges and wetland grasses was present in much of the channel.  The 

vegetation was not bent over, suggesting an absence of recent flow activity despite the recent heavy 

rainfall.  The channels were not adjoined by a distinct floodplain or by distinct riparian vegetation. 

 

The lower reaches of Dry Kuy Creek (Reaches 5 and 6, extending approximately 1.1 mile upstream from 

the railroad trestle on the southern site perimeter) are deeply incised and scoured channels with tall, 

steep banks generally over 5 feet in height and over 1:1 in slope.  They contained over two feet of water 

and no emergent vegetation at the time of the wetland delineation.  A visible OHWM is present on the 

bank, at or just slightly higher than, the observed water level.  Considering the recent heavy precipitation, 

it was not surprising that high water was observed at the time of the field work.  There was no visible flow 

at that time; however, the incised geometry of the channel suggests episodic periods of fast flow capable 

of scouring the channel bottom occur.  The channel bottom was not visible under the deep standing water 

but was likely bare soil.  There was no floodplain or zone of distinct riparian vegetation, although 

scattered hardwood trees occur on the banks.  South of the site, just downstream from the railroad trestle, 

Dry Kuy Creek becomes bordered by a narrow zone of riparian hardwood forest. 

 

Wetland delineation data sheets for points inside and outside of Dry Kuy Creek are presented in 

Appendix C.  Areas inside the banks of Reaches 1 through 4 contain emergent vegetation growing in 

hydric soils (and appear to be subject to regular periods of saturation or inundation); hence, they meet the 

criteria for identification as wetlands following the 1987 Manual.  Despite recent heavy precipitation, water 

in Reaches 1 through 4 appeared to be generally stagnant, suggesting that the channels trap direct 

precipitation and surface runoff that mostly evaporate or leach rather than flow downstream.  The lack of 

substantial flow is further evidenced by the depth and width of surface water observed in Reaches 1 
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through 4, which do not consistently increase (as would be expected for a “gaining” stream) or decrease 

(as would be expected for a “losing” stream).  Reaches 1 through 4 also lack steep banks or a visually 

defined OHWM.  The channel geometry and surface water observations therefore suggest that any flow is 

only ephemeral; i.e., limited to brief periods following heavy precipitation.  The channels comprising 

Reaches 1 through 4 may, therefore, function more like long, narrow, perched wetlands than as stream 

channels hydrologically. 

 

In contrast to Reaches 1 through 4, Reaches 5 and 6 have deeply incised channels with steep banks and 

a visible OHWM.  They lack emergent vegetation.  They therefore appear to function as stream channels 

rather than as wetlands.  They undoubtedly hold water for longer periods than do Reaches 1 through 4.  

Considering the lack of distinct riparian vegetation adjoining the banks, Reaches 5 and 6 likely dry out for 

extended periods in most years.  Flow is therefore either ephemeral, seasonal (during certain seasons 

only), or intermittent (subject to periods of groundwater discharge) but not perennial (flowing year-round 

under normal precipitation conditions). 

 

No areas adjacent to Dry Kuy Creek on the site were found to meet the criteria for identification as 

wetlands following the 1987 Manual (see wetland delineation data sheets in Appendix C for transects of 

data points inside and outside of the stream channel at each point in Table 5-1).  Although many areas 

adjoining the banks displayed low chroma soil colors and mottles indicative of hydric soils, they displayed 

no soil saturation within 12 inches of the surface or other evidence of extended periods of inundation or 

saturation.  Considering the recent heavy precipitation, saturation even closer to the surface would have 

been expected if these areas possessed wetland hydrology.  It is therefore concluded that the areas do 

not meet the wetland hydrology criterion and therefore do not meet all three of the necessary wetland 

parameters.   

 

The hydric soil colors may however indicate that some lands adjoining Dry Kuy Creek may have formerly 

been wetlands.  The soil colors of hydric soils do not change immediately upon loss of wetland hydrology.  

Some experts think that such colors, termed “hydromorphic colors”, can persist for an indeterminate 

number of decades.  The generally straight geometry of Dry Kuy Creek suggests that the channel may be 

at least partially man-made, perhaps dug in an attempt to drain once-saturated rangeland and 

concentrate surface water where it can be used as a drinking water source by cattle. 

 

Proposed CWA Jurisdictional Status: The jurisdictional status of Dry Kuy Creek under the Clean Water 

Act is unclear.  Dry Kuy Creek does not meet the criteria for a traditionally navigable water (33 CFR 329) 

and therefore does not fall under Clean Water Act jurisdiction based on navigability.  U.S. Geological 

Survey maps suggest that the nearest traditionally navigable water down-gradient of Dry Kuy Creek is the 

Guadalupe River.  Upon leaving the site, Dry Kuy Creek flows generally southeast for approximately 3.2 
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miles before reaching Kuy Creek, a shallow perennial stream unlikely to be used for navigation.  Kuy 

Creek flows generally southeast for approximately 4.9 miles from Dry Kuy Creek to the Guadalupe River.  

That portion of Dry Kuy Creek on the site is therefore more than 5 miles from the nearest traditionally 

navigable water. 

 

Reaches 1 through 4 of Dry Kuy Creek also do not meet the criteria established by the Army Corps of 

Engineers (COE) for a relatively permanent water (ELI 2007), and they therefore do not fall under Clean 

Water Act jurisdiction as relatively permanent waters connected to a traditionally navigable water.  The 

field observations suggest that any flow in Reaches 1 through 4 is ephemeral.  While ephemeral streams 

are specifically excluded from the criteria for relatively permanent waters, streams with seasonal flow (i.e., 

flow regularly during specific seasons) may qualify (ELI 2007).  Reaches 5 and 6 clearly lack perennial 

flow but additional field observation may be necessary to definitively rule out the occurrence of seasonal 

flow.  If Reaches 5 and 6 have seasonal flow, their channels below the OHWM would fall under Clean 

Water Act jurisdiction based on being relatively permanent waters connected to traditionally navigable 

waters. 

 

Streams that are not relatively permanent waters but are still connected to traditionally navigable water 

may still fall under Clean Water Act jurisdiction if they possess a significant nexus to interstate commerce.  

A significant nexus exists when a stream or wetland can be demonstrated to significantly affect the 

chemical, physical, and biological integrity of traditionally navigable waters (ELI 2007).  Specific 

quantitative benchmarks have not been established by the courts or the COE for what constitutes a 

significant nexus.  Factors suggesting that Reaches 1 through 4 lack a significant nexus include 1) their 

long distance (more than five miles) up-gradient from traditionally navigable waters, 2) their lack of an 

OHWM or other typical geometric features of streams, 3) their lack of distinctive riparian vegetation, 4) 

their physical alteration to trap surface runoff to provide drinking water sources for cattle, 5) their possible 

origin as man-made ditches, and 6) the fact that they contained only stagnant water despite the heavy 

precipitation immediately preceding the field work in January 2008. 

 

However, it could also be argued that the emergent vegetation in the channels serves to detain runoff, 

thereby reducing the volume of flood water, fecal matter from cattle droppings, and sediment entering the 

Guadalupe River during flood events.  Although the individual contributions of the stream channels on the 

site to the physical and chemical integrity of the Guadalupe River may not be quantitatively high, the 

cumulative contribution from all of ephemeral stream channels connected to the Guadalupe River could 

be substantial.  In requiring a stream or wetland to possess a significant nexus to navigable waters, the 

Supreme Court specifically noted in the Rapanos decision that the consideration of significant nexus must 

consider the subject resource “either alone and in combination with similarly situated lands in the region” 

(Kusler et al. 2007). 
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The evidence for a significant nexus is stronger but not definitive for Reaches 5 and 6.  Unlike Reaches 1 

through 4, Reach 5 and Reach 6 display steep banks with an OHWM and likely contain flowing water for 

extended periods during years of normal precipitation.  However, Reaches 5 and 6 lack distinctive 

riparian vegetation, and appear to have suffered severe scour and erosion from up-gradient surface 

runoff.  If the upstream reaches are man-made ditches, then construction of the ditches could have 

concentrated overland runoff thereby causing the steep banks and severe bottom scour present in 

Reaches 5 and 6 today. 

 

In conclusion, Reaches 1 through 4 are not traditionally navigable waters or relatively permanent waters 

and therefore require demonstration of a significant nexus to interstate commerce before Clean Water Act 

jurisdiction can be exerted.  The evidence against a significant nexus appears to be strong.  Additional 

field observation is necessary to determine whether Reaches 5 and 6 are relatively permanent waters.  If 

they are, then they fall under Clean Water Act jurisdiction.  Otherwise, they would require demonstration 

of a significant nexus to interstate commerce.  The evidence for a significant nexus in Reaches 5 and 6 is 

stronger than for Reaches 1 through 4, but still not definitive. 

 

5.2 OTHER SITE STREAMS 
 

Table 5-2 summarizes key physical and biological characteristics for representative cross-section points 

on several streams on the site other than Dry Kuy Creek.  All are unnamed ephemeral tributaries to Black 

Bayou or Linn Lake, Dry Kuy Creek, or Kuy Creek.  Cross-sections were addressed on representative 

tributaries but not every tributary.  The data presented below for Black Bayou/Linn Lake (BB/LL) 

Tributaries 1 and 2 are also representative of other tributaries flowing across the eastern part of the site 

toward the Guadalupe River floodplain.  The data presented below for Kuy Creek Tributary 1 is also 

representative of a second tributary flowing across the western part of the site toward Kuy Creek.  

Specific tributaries referred to in the table include: 

 

 
BB/LL Tributary 1 

Originates in the northeastern part of the site.  Flows 

north/northeast for approximately 1 mile, exiting the site at 

the toe of the slope bordering the Guadalupe River 

floodplain.  Continues across the floodplain until reaching 

Black Bayou just northwest of Linn Lake. 
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BB/LL Tributary 2 

 

Originates approximately 650 feet north of northeastern site 

perimeter.  On site, it flows approximately 0.7 mile south, 

where it joins with the outflow from Wetland A (described in 

Section 4.1.1 and shown in Photo 4-2).  From there, the 

tributary flows generally east/southeast approximately 2.2 

miles before reaching Black Bayou just west of Linn Lake. 

 
East Fork, DKC Tributary 1 

 

Originates at a man-made stock pond in the north-central 

part of the site, approximately 1.3 miles east of U.S. Route 

77.  Flows generally southeast for approximately 2.8 miles 

until merging with the West Fork (described below).  The 

channel carrying the combined flow of both forks flows 

southeast for approximately 0.9 mile, entering Dry Kuy 

Creek roughly 50 feet north of the southern site perimeter. 

 
West Fork, DKC Tributary 1 

 

Originates approximately 0.6 mile south of the origin of the 

East Fork.  Flows generally southeast for approximately 2.3 

miles until merging with the East Fork (described above).  

The channel carrying the combined flow of both forks flows 

southeast for approximately 0.9 mile, entering Dry Kuy 

Creek roughly 50 feet north of the southern site perimeter. 

 

 
KC Tributary 1 

Originates in southwestern part of site and flows generally 

southeast for approximately 1.2 miles until exiting the 

southwestern site perimeter and entering Kuy Creek.  

Receives outlet channel from Wetland B (Photo 2-8). 

 
Field Observations: The tributaries generally display the same geometric and physical properties as Dry 

Kuy Creek.  Similar to Reaches 5 and 6 of Dry Kuy Creek, the tributaries flowing east toward the 

Guadalupe River floodplain have incised channels formed by brief but intense flows following heavy 
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precipitation events.  However, the tributaries are considerably shorter and drain smaller watersheds; 

hence, they are not expected to carry as intense flood flows as Dry Kuy Creek.  The reduced flow 

intensity is evidenced by the emergent vegetation within the tributary channels.  Emergent vegetation was 

not observed in the incised channel bottoms of Dry Kuy Creek Reaches 5 and 6. 

 

The other tributaries (flowing into Kuy Creek and Dry Kuy Creek) resemble the upper reaches (Reaches 1 

through 4) of Dry Kuy Creek.  They resemble ditches more than natural stream channels.  Their channels 

are generally straight with low banks lacking a visibly distinct OHWM.  Their channels contained stagnant 

water at the time of the wetland delineation.  The channel bottom substrate was vegetated soil with 

emergent vegetation that was not bent over, suggesting an absence of recent flow activity despite the 

recent heavy rainfall. 

 

Wetland delineation data sheets for transects including points inside and outside of the tributaries are 

presented in Appendix D.  Areas inside the banks of the tributaries contain emergent vegetation growing 

in hydric soils (and appear to be subject to regular periods of saturation or inundation); hence, they meet 

the criteria for identification as wetlands following the 1987 Manual.  Despite recent heavy precipitation, 

the water appeared to be generally stagnant, suggesting that the channels trap direct precipitation and 

surface runoff that mostly evaporates or leaches rather than flowing downstream.  The observations 

suggest that any flow is ephemeral; i.e., limited to brief periods following heavy precipitation.  The 

channels may therefore hydrologically function more like long, narrow, perched wetlands than as stream 

channels. 

 

No areas adjacent to the tributaries meet the criteria for identification as wetlands following the 1987 

Manual (see wetland delineation data sheets in Appendix D).  Although some areas adjoining the banks 

displayed low chroma soil colors and mottles indicative of hydric soils, they displayed no soil saturation 

within 12 inches of the surface or other evidence of extended periods of inundation or saturation.  

Considering the recent heavy precipitation, saturation even closer to the surface would have been 

expected if these areas possessed wetland hydrology.  It is therefore concluded that the areas do not 

meet the wetland hydrology criterion and therefore do not meet all three of the parameters necessary to 

be wetlands.   

 

Proposed CWA Jurisdictional Status: As with Dry Kuy Creek, the jurisdictional status of the site’s 

unnamed tributaries under the Clean Water Act is unclear.  None of the tributaries meets the criteria for a 

traditionally navigable water (33 CFR 329), and therefore none fall under Clean Water Act jurisdiction 

based on navigability.  None of the tributaries meet the criteria established by the COE for a relatively 

permanent water (ELI 2007), and they therefore do not fall under Clean Water Act jurisdiction as relatively 
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permanent waters connected to a traditionally navigable water.  The field observations suggest that any 

flow in any of the tributaries is only ephemeral. 

 

For the same reasons described for Dry Kuy Creek, none of the tributaries appear to possess a 

significant nexus to interstate commerce.  Factors suggesting that they lack a significant nexus include 1) 

their possible origin as man-made ditches, 2) the fact that they contained only stagnant water despite the 

heavy precipitation immediately preceding the field work in January 2008, 3) their lack of distinctive 

riparian vegetation, and 4) their physical alteration to trap surface runoff to provide drinking water sources 

for cattle.  The tributaries to Dry Kuy Creek and Kuy Creek are located more than five miles upstream 

from the nearest navigable water; however the tributaries in the eastern part of the site flow directly into 

Linn Lake, a navigable water, or Black Bayou directly up-gradient of Linn Lake. 

 



  

Table 5-1 
Physical and Biological Characteristics of Individual Reaches of Dry Kuy Creek on Exelon Victoria County Site 

January 24-30, 2008 
 

Width (Feet) 
Point 
(Mile 

Point) 
Reach 
(Miles) Meander 

Bank 
To 

Bank 

OHWM 

To 
OHWM Bottom 

Bank 
Heigh

t 
(Feet) 

Bank 
Slope 
(H:V) 

Water 
Depth 
(Feet) Flow Substrate 

Adjacent 
Wetlands 
(Above 
Banks)3 Floodplain 

Riparian 
Vegetation 

Point 1 
(0.42) 
 

Reach 1 
(0.00-1.20) 
 

Slight 26 N/A1 10 <1.0 8:1 <0.2 None Soil with 
Dense 
Emergent 
Vegetation2 

None None None 

Point 2 
(1.35) 
 

Reach 2 
(1.20-1.87) 
 

Slight 23 N/A1 15 1.5 3:1 1 None Soil with 
Moderately
Dense 
Emergent 
Vegetation2 

None None None 

Point 3 
(2.92) 
 

Reach 3 
(1.87-3.52) 
 

Moderat
e 

20 N/A1 8 1 6:1 <0.5 None Soil with 
Sparse 
Emergent 
Vegetation2 

None None None 

Point 4 
(4.70) 
 

Reach 4 
(3.52-5.22) 
 

Slight 28 N/A1 12 1 8:1 0.5 None Soil with 
Sparse 
Emergent 
Vegetation2 

None None None 

Point 5 
(6.26) 

Reach 5 
(5.22-6.28) 

Moderat
e 

9 5 5 6.5 >1:1 2.5 Slight Soil None None Scattered 
Hardwoods 
on Banks 

Point 6 
(6.31) 
 

Reach 6 
(6.28-6.32) 

Slight 14 10.5 10 5 >1.1 2 Slight Soil 
 

None None Scattered 
Hardwoods 
on Banks 

 
1 N/A (Not Applicable) indicates that the stream channel does not have a visible OHWM. 
2 Areas within the stream banks meet the definition of palustrine wetlands (Cowardin et al. 1979). 
3 See Appendix D for wetland delineation data sheets documenting the absence of wetlands outside of the stream banks. 
 



  

Table 5-2 
Physical and Biological Characteristics of Tributaries on Exelon Victoria County Site 

January 24-30, 2008 
 

Width (Feet) 

Tributary Meander 

Bank 
To 

Bank 

OHWM 

To 
OHWM Bottom 

Bank 
Height 
(Feet) 

Bank 
Slope 
(H:V) 

Water 
Depth 
(Feet) Flow Substrate 

Adjacent 
Wetlands 
(Above 
Banks)3 Floodplain 

Riparian 
Vegetation 

BB/LL Tributary 1 
 

Slight 12 7 5 3 1:1 <0.1 None Soil with 
Dense 
Emergent 
Vegetation2 

None None Scattered 
Hardwoods 
on Banks 

BB/LL Tributary 2 
 
 

Slight 22 15 6 8 1:1 1 None Soil with 
Sparse 
Emergent 
Vegetation2 

None None None 

East Fork - DKC 
Tributary 1 
 

None 21 N/A1 10 <1.0 8:1 <0.1 None Soil with 
Dense 
Emergent 
Vegetation2 

None None None 

West Fork - DKC 
Tributary 1 
 

Slight 22 N/A1 11 <1.0 8:1 0.15 None Soil with 
Dense 
Emergent 
Vegetation2 

None None None 

Kuy Creek Tributary 
1 
 
 

None 25 N/A1 4 1-2 7:1 0.3 None Soil with 
Dense 
Emergent 
Vegetation2 

None None None 

 
1 N/A (Not Applicable) indicates that the stream channel does not have a visible OHWM. 
2 Areas within the stream banks meet the definition of palustrine wetlands (Cowardin et al. 1979). 
3 See Appendix D for wetland delineation data sheets documenting the absence of wetlands outside of the stream banks. 
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Photo 5-1 
Reach 1, looking upstream from Point 1 

 

 
 

Photo 5-2 
Reach 1, looking downstream from Point 1 
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Photo 5-3 
Reach 2, looking upstream from Point 2 

 

  
 

Photo 5-4 
Reach 2, looking downstream from Point 2 
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Photo 5-5 
Reach 3, looking upstream from Point 3 

 

  
 

Photo 5-6 
Reach 3, looking downstream from Point 3 
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Photo 5-7 
Reach 4, looking upstream from Point 4 

 

  
 

Photo 5-8 
Reach 4, looking downstream from Point 4 
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Photo 5-9 
Reach 5, looking upstream from Point 5 

 

 
 

Photo 5-10 
Reach 5, looking downstream from Point 5 
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Photo 5-11 
Reach 6, looking upstream from Point 6 

 

 
 

Photo 5-12 
Reach 6, looking downstream from Point 6 
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