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Corps Comment/Question (EPA Comments, Item 4) 
PEF Response #3 October 20, 2011 – PEF #L-0976 with Attachment A, Levy Nuclear Plant – Transmission 
Lines- Alternative Analysis and Avoidance and Minimization, October 2011. 
 
Question: On page 22 of Attachment A identifies that areas of tall growing and incompatible plant 
species within the transmission line ROW’s may have vegetation removed by mechanical means – what 
does this mean? Root raking-change in contours? Please explain. Mechanical land clearing can be a fill 
discharge. If these activities comprise regulated work, then should be shown on drawings and include in 
tables as impacts.  
 
PEF Response #3 
Wetland vegetation in the transmission line right of way will be cleared using restrictive clearing 
techniques.  Wetland clearing will be done by hand usually with a chain saw or with low-ground 
pressure shear or rotary machines to reduce soil compaction and damage to vegetation.  These 
methods may be used alone or in combination as needed for specific sites.  The clearing will consist of 
removing all vegetation with an expected mature height of greater than 12 feet.  Trees will be cut to 
as low as possible (ground line) or to existing water level.  Stumps will be left in place to preserve the 
root mat and may be treated with an approved herbicide to prevent regrowth. All trees and debris 
will be removed from the right of way and disposed of in upland areas or offsite depending on 
landowner restrictions.  The cut material will be removed from the wetland area using either low 
ground pressure equipment or temporary construction matting.  Care will be taken at all times to 
minimize rutting and the disturbance of the root mat to maintain the existing contours.    
 
 
Corps Comment/Question (Other Corps’s Comments and Questions, Item 1) 
PEF response #3 October 20, 2011 – PEF #L-0967 with Attachments C and D, which show in detail, 
regulated impacts associated with plant facility (Attachment C) and transmission lines (Attachment D). 
However, the proposed substations do not appear to be completely shown. Are all fill impacts/ 
development shown for all substations? 
 
PEF Response #4 
As discussed on January 19, 2012, PEF’s letter dated October 20, 2011 (Serial NPD-MISC-2011-016) 
included impact drawings for the Crystal River Energy Complex Substation which will impact wetlands.  
The wetlands on the Citrus Substation site were not Corps jurisdictional so no impact drawings were 
included for this site.  The wetland impacts for the Kathleen Substation have been eliminated as part 
of the project’s avoidance and minimization efforts so no drawings were included for this site.  There 
are no proposed wetland impacts for the Central Florida South Substation site.  
 
 
Corps Comment/Question (Other Corps’s Comments and Questions, Items 2 and 3) 
Overall, explanations as to minimization of wetland impacts for plant site, as currently proposed, appear 
acceptable except for “temporary impact areas”. Temporary impact areas vary between 25’ and 150’ in 
width. Most are 50’ or more. Seems excessive.  Why is more than 20’ at most required?.  
 
PEF Response #5 
As discussed on January 19, 2012, as PEF developed the construction plans that were submitted to the 
Corps, every effort was made to avoid and minimize impacts to the greatest extent possible.  Close 
examination of the temporary impact areas was undertaken to attempt to reduce these areas to the 
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minimal amount possible and as a result the temporary impacts vary across the site from 25 to 150 
feet in width.   
 
The Levy Nuclear Plant Project is a very large, complex, industrial, construction project on a green field 
site containing a large number of jurisdictional wetlands.  Site construction will require significant 
numbers of construction personnel continuously performing multiple parallel activities associated 
with the construction schedule.  This multi-year construction project begins with approximately 18-24 
months of site preparation followed by 7-7.5 years of construction to complete Levy Units 1 and 2.  
Site staffing is anticipated to be approximately 1500 during site preparation then growing to 3500 
during construction.   
 
The current wetland buffer areas and temporary impacts were determined based on the expected 
multiple parallel activities that need to occur throughout construction.  These activities involve the 
use of numerous large construction machinery including industrial cranes, dozers, loaders, excavators, 
trucks, etc.  Maneuvering of this equipment to support multiple simultaneous construction activities 
without damaging identified wetlands represents a significant challenge.  Additionally, the buffer 
areas around warehouse facilities factored in the need for outside laydown areas to store large 
components that may require complex maneuvering in order to place the components in the desired 
location.  PEF has strived to minimize the currently identified wetland buffers and temporary impacts 
as much as practical while factoring in the current AP1000 construction experiences occurring at 
Vogtle Units 3 & 4 and V.C. Summer Units 2 & 3.  Having these areas available for use within the 
construction footprint should minimize the need for permit modifications during construction.  
 
PEF has provided a temporary impacts restoration plan to restore all wetlands temporarily impacted 
as part of construction (reference PEF letter dated November 10, 2011; Serial NPD-MISC-2011-019).  In 
addition, the temporary wetland impacts were included in the impacts used to develop the wetland 
mitigation plan.   
 
 
Corps Comment/Question –Miscellaneous Item 1 
During the FEIS Writing Meeting Dec. 12-15, request by Corps to PEF to provide tables, which group 
together wetland impacts on a parcel or project basis.  Purpose of request is to be able to account for 
“onsite” and “offsite” impacts for the plant facility and ancillary components as described in the FEIS. 
 
PEF Response #6 
PEF provided project Wetland Impact Tables separating the wetland impacts by parcel on January 17, 
2012.  A table of total wetland acreage by parcel was also provided on January 27, 2012. The parcels 
are the onsite parcel, the south property, the triangle parcel, the Ross/Koveski parcel and the barge 
slip/blowdown pipeline parcels. 
 
 
Corps Comment/Question –Miscellaneous Item 2 
From 11/22/2011 meeting, PEF to provide UMAM sheets for “project site”.  Note: Every wetland impact 
polygon should be associated with an UMAM sheet/score. 
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PEF Response #7 
PEF provided UMAM sheets for the LNP site impacts including the blowdown pipeline and the 
mitigation sites on January 17, 2012.   The UMAM sheets for the transmission line impact wetlands 
were submitted as part of the transmission line jurisdictional information in the project notebooks 
(reference PEF letter dated August 12, 2011, Serial NPD-MISC-2011-012). 
 
 
Corps Comment/Question –Miscellaneous Item 3 
Transmission lines JD does not appear to include Kathleen Substation.  Also should add BBW line in table 
to show that it was considered and no wetlands present. 
 
 
PEF Response #8 
There is one large wetland system on the Kathleen Substation property.  As stated in PEF Response 
#4, PEF was able to eliminate the wetland impacts for the substation expansion as part of our 
avoidance and minimization efforts.  Information on the BBW transmission line was submitted but 
there are no wetlands within the right of way and therefore no wetland impacts associated with this 
transmission line.  
 
Corps Comment/Question –Miscellaneous Item 4 
PEF letter dated 12/13/2011 to Corps (PEF Letter #6) – in regard to Wetland Mitigation Plan 
Implementation on Government Lands.  Still under review.  
 
PEF Response #9 
As discussed on January 19, 2012, PEF is providing the attached draft Memorandum of Agreement 
(MOA) to the Corps for review and comment prior to initiating further discussions with the State of 
Florida, Florida Forest Service or the local governments whose properties are included in the Wetland 
Mitigation Plan.  PEF understands that the Corps will not be a signatory to the MOA. 
 
 
Corps Comment/Question –Miscellaneous Item 5 
Groundwater withdrawals for plant operations – Corps Review ongoing – the following discussion points 

are from Corps’s review at this time of models and potential special conditions for a DA permit, if 
issued, to allow groundwater withdrawals at LNP; or LNP with alternate water supply/desalination: 

 a. PEF has submitted information that shows less than an acre of additional impacts would be 
required to construct and operate a two-unit desalination facility; i.e., appears that one acre or 
less is the limit of additional wetland impact that could be allowed for either alternative water 
supply/desalination or groundwater withdrawals for LNP to remain LEDPA. 

 b. Concern that the models used were average- do not account for seasonality-potential problems 
if high use/withdrawals occur during droughts/low water seasons. 

 c. Reliability of the models is not high-how likely are the impacts? 
 d. Combinations of desalination and groundwater withdrawals? –see “LNP Freshwater Alternatives 

Analysis” provided by PEF (09/01/11). 
 e. Potential impacts on compensatory mitigation wetlands on the site. 
 f. If it is reasonable to believe that the proposed groundwater withdrawals would not likely impact 

wetlands; and that a sufficient testing/monitoring plan can be developed and implemented to 
assure no impacts to wetlands from groundwater withdrawals; then LNP with groundwater 
withdrawals may be permittable, if: 
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MEMORANUM OF AGREEMENT BETWEEN [STATE OR COUNTY LANDOWNER], 
AND PROGRESS ENERGY OF FLORIDA 

 REGARDING WETLAND MITIGATION PROJECT 
 
This Memorandum of Agreement (MOA) is entered into this ___ day of ________________, 
2012 among [STATE OR COUNTY LANDOWNER] and PROGRESS ENERGY OF 
FLORIDA (PEF).  The parties agree as follows: 
 

1) Background. 
 

A. PEF is proposing to construct a nuclear powered electric generating facility with 
associated electric transmission lines known as the Levy Nuclear Project. 

 
B. The State of Florida has issued Electric Power Plant Certification No. PA _______ to 

PEF authorizing the construction of this generating facility and associated transmission 
lines subject to certain conditions which are referred to as conditions of certifications or 
“COCs.”   

 
C. The Levy Nuclear Project will have impacts to wetlands or other surface waters that 

cannot be practicably reduced or eliminated.  The COCs require PEF to provide certain 
mitigation for these unavoidable wetland impacts. 
 

D. The US Army Corps of Engineers (Corps) has issued permit no. ________ to PEF 
authorizing certain unavoidable impacts to wetlands which are Waters of the United 
States.  The conditions of Corps permit no. ___________ require PEF to provide 
compensatory mitigation for these unavoidable wetland impacts. 
 

E. PEF has submitted a compensatory Wetland Mitigation Plan that proposes to use both on-
site and off-site tracts of land upon which to perform compensatory mitigation as part of 
a watershed based mitigation approach to satisfy the requirements of the COCs and Corps 
permit no.__________.  This Wetland Mitigation Plan proposes to conduct some of the 
mitigation activities on land owned by the [STATE OR COUNTY LANDOWNER].    
 

F. [STATE OR COUNTY LANDOWNER] owns one of the tracts of land identified in the 
Wetland Mitigation Plan for PEF to perform mitigation activities.  [STATE OR 
COUNTY LANDOWNER] enters into this MOA to evidence its approval and consent 
for PEF to perform the identified mitigation activities upon its land and to ensure that 
these mitigation activities will be properly undertaken and perpetually maintained to meet 
the requirements of the COCs and Corps permit no._________. 
 

2) Authority to Enter Into this MOA. 
 

A. PEF enters into this MOA pursuant to the authority of its corporate charter. 
 

B. [STATE OR COUNTY LANDOWNER] enters into this MOA pursuant to __________. 
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3) Description of Compensatory Mitigation Activities to Be Performed. 

 
Attachment A describes the location and nature of the mitigation activities PEF will 
conduct on land owned by [STATE OR COUNTY LANDOWNER]. 
 

4) No Environmental Improvement Activities Planned or Funded Absent PEF Mitigation 
 

The parties recognize and understand that pursuant to 33 CFR 332.3(a)(3), compensatory 
mitigation credit for mitigation performed on public land is based solely on aquatic 
resource functions provided by the compensatory mitigation project over and above those 
provided by public programs already planned or in place.  Therefore, to assist PEF in 
demonstrating compliance with this requirement, [STATE OR COUNTY 
LANDOWNER] hereby represents to PEF and to the Corps that it has no plans to 
conduct the environmental restoration or enhancement activities PEF will conduct on this 
land as part of its mitigation plan.  Furthermore, [STATE OR COUNTY LANDOWNER] 
also represents to PEF and to the Corps that [STATE OR COUNTY LANDOWNER] has 
no prior funds available or committed to undertake the environmental restoration or 
enhancement activities PEF will conduct on this land as part of its mitigation plan.  Thus, 
absent the environmental mitigation activities performed by PEF, the restoration or 
enhancement work on this property would not be performed. 

 
5) Financial Responsibility 
 

The parties understand that 33 CFR 332.3(n) requires financial assurances be provided 
for proposed compensatory mitigation sufficient to ensure a high level of confidence that 
the compensatory mitigation project will be successfully completed.  To meet this 
requirement, PEF will provide appropriate financial assurances to guarantee the 
completion of the mitigation activities and the perpetual management or maintenance of 
those activities.  These financial assurances will be in the form of letters of credit, 
performance bonds, or trust funds as are prescribed for wetland mitigation banks. These 
financial assurances will provide that either the Corps or the [STATE OR COUNTY 
LANDOWNER] could access the financial assurances if PEF failed to perform the 
mitigation work.  PEF will submit these financial assurance documents to the Corps for 
review and approval prior to finalizing. 
 

6) Right of Access to Conduct, Inspect and Enforce Mitigation Activities. 
 

A. [STATE OR COUNTY LANDOWNER] hereby grants perpetual access to PEF over the 
lands described on Exhibit A to allow PEF to conduct the mitigation activities and to 
maintain the mitigation activities pursuant to the requirements of the COCs and Corps 
permit.  The [STATE OR COUNTY LANDOWNER] also hereby grants perpetual access 
to the Corps to enter the lands described on Exhibit A at reasonable times to inspect the 
mitigation activities PEF is undertaking to ensure that such mitigation activities comply 
with the requirements of the Corps permit. 
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B. The parties recognize that pursuant to 33 CFR 332.7(d), a permittee may transfer long-
term management activities for a compensatory mitigation project to a land stewardship 
entity such as a public agency.  Therefore, in the future, PEF and the [STATE OR 
COUNTY LANDOWNER] may agree to transfer responsibility for the long-term 
management activities over the mitigation project from PEF to the [STATE OR 
COUNTY LANDOWNER].  In such case, the parties will amend this MOA to reflect 
such transfer and PEF will grant to the [STATE OR COUNTY LANDOWNER] a trust 
fund to provide funds to cover the cost of long-term maintenance.  If the [STATE OR 
COUNTY LANDOWNER] agrees to assume responsibility for the long-term 
maintenance of the mitigation project, the [STATE OR COUNTY LANDOWNER] 
agrees that the Corps may enforce the obligations of the Corps permit with respect to 
such long-term maintenance pursuant to this MOA. 
 

7) Consistency with [STATE OR COUNTY LANDOWNER’S] land uses and management 
practices. 
 

A. The [STATE OR COUNTY LANDOWNER] represents to PEF and the Corps that it has 
reviewed PEF’s proposed compensatory mitigation plan and mitigation activities that will 
be conducted on the land described on Exhibit A and has determined that such activities 
are consistent and do not conflict with the land uses and management practices of the 
[STATE OR COUNTY LANDOWNER] for such lands.  The [STATE OR COUNTY 
LANDOWNER] also represents that PEF’s compensatory mitigation activities comply 
with all state and local laws applicable to such land.   

 
B. The [STATE OR COUNTY LANDOWNER] also agrees and represents to PEF and the 

Corps that it will not allow any use of the lands described on Exhibit A, including any 
public recreational use, which would be inconsistent with PEF’s compensatory mitigation 
construction activities or perpetual management activities.  The [STATE OR COUNTY 
LANDOWNER] agrees and represents to the Corps that it will protect PEF’s 
compensatory mitigation project site over the long term from adverse activities. 
 

8) Enforcement of MOA. 
 

This MOA and the rights and obligations of the parties are to be governed by, construed 
and interpreted in accordance with the laws of the State of Florida.  This MOA may be 
enforced in a court of competent jurisdiction.  In the event enforcement of this MOA 
involves failure to complete construction or properly maintain the mitigation activities 
described on Exhibit A according to the requirements of the Corps permit, the parties 
recognize and acknowledge that monetary damages may be inadequate or inappropriate 
to provide adequate remedy and therefore consent to specific performance.  In the event 
of any legal proceedings arising from this MOA, venue for such proceedings, if in state 
court, shall be in the ______ Judicial Circuit of Florida, and if in federal court, shall be in 
the Middle District of Florida, Orlando Division.  In any such legal proceedings the 
parties consent to trial by the court and waive the right to seek a jury trial.  The Corps is 
considered a third party beneficiary of this Agreement and may enforce the Agreement 
accordingly. 
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9) Entire Agreement.  
 

This MOA including exhibits constitutes the entire agreement among the parties 
pertaining to the subject matter hereof, and there are no warranties, representations or 
other agreements in connection with the subject matter hereof, except as specifically set 
forth herein. 

 
10) Severability.   
 

If any provision of this MOA is found by a court of competent jurisdiction to be invalid, 
it shall be considered deleted herefrom, and shall not invalidate the remaining provisions.   
 

11) Assignment. 
  
  No assignment, delegation, or transfer of this MOA or any part hereof shall be made 

unless approved in writing by all parties. 
 
12) Corps as Sole Third Party Beneficiary.  
  

This MOA is solely for the benefit of the parties hereto and for the benefit of the Corps 
and no other third party shall have a right or cause of action regarding any of the terms 
herein.  The Corps may enforce this MOA against either party as if the Corps were a 
signatory to this MOA. 

 
IN WITNESS WHEREOF, the following authorized representative of each party has executed 
this MOA on the date signed by each. 
 
Progress Energy of Florida   [STATE OR COUNTY LANDOWNER] 
 
 
  
By:_________________   By:_____________________________   
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