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INTRODUCTION 

Pursuant to 10 C.F.R. § 2.1205(b), the staff of the U.S. Nuclear Regulatory Commission 

(Staff) hereby answers the motion filed on January 3, 2012, by the Florida Power & Light 

Company (FPL or Applicant), requesting summary disposition in its favor on the Citizens Allied 

for Safe Energy, Inc. (CASE) Contention 7.  See Florida Power & Light Company’s Motion for 

Summary Disposition of CASE Contention 7 (Jan. 3, 2012) (Applicant Motion).  For the reasons 

set forth below, the Staff supports the Applicant Motion. 

BACKGROUND 

On June 30, 2009, the Applicant submitted to the NRC an application for combined 

licenses for two AP1000 reactor units to be designated as Turkey Point Units 6 and 7.  See 

Application for Combined License for Turkey Point Units 6 and 7, Rev. 0, Part 1 at 1 

(ML091870846).  On August 17, 2010, Dan Kipnis, Mark Oncavage, Southern Alliance for Clean 

Energy, and National Parks Conservation Association (Joint Intervenors) filed a “Petition for 

Intervention” and CASE filed “Citizens Allied for Safe Energy, Inc. Petition to Intervene and 

Request for a Hearing.”  On February 28, 2011, this Atomic Safety and Licensing Board (Board) 

issued a Memorandum and Order admitting both Joint Intervenors and CASE as parties to this 

proceeding.  See Florida Power and Light Co. (Turkey Point, Units 6 & 7), LBP-11-06, 73 NRC 
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__ (Feb. 28, 2011) (slip op.).  Currently, there are three admitted contentions: Joint Intervenors’ 

Contention NEPA 2.1, CASE Contention 6, and CASE Contention 7.1  CASE Contention 7, 

states, as revised and narrowed by this Board, that,  

FPL’s COLA fails to provide information sufficient to enable the 
NRC to reach a final conclusion on safety matters regarding the 
means for controlling and limiting radioactive material and 
effluents and radiation exposures within the limits set forth in Part 
20 and ALARA in the event FPL needs to manage Class B and 
Class C LLRW for an extended period.   

 
Id. at 112.  On December 16, 2011, the Applicant filed Revision 3 of its combined license (COL) 

application (COLA) with the NRC.  See Letter from M. Nazar to NRC Document Control Desk, 

Submittal of the Annual Update of the COL Application – Revision 3 (Dec. 16, 2011) 

(ML11361A102).  On January 3, 2012, the Applicant moved for summary disposition of CASE 

Contention 7.  See Applicant Motion.  In its motion, the Applicant asserts that CASE Contention 

7 presents a question of law that should be decided in the Applicant’s favor through summary 

disposition.  Id. at 1. 

DISCUSSION 

I. LEGAL STANDARDS 

The standards for summary disposition under 10 C.F.R. § 2.1205 are the same as those 

under 10 C.F.R. § 2.710(d)(2).  10 C.F.R. § 2.1205(c) (“In ruling on motions for summary 

disposition, the presiding officer shall apply the standards for summary disposition set forth in 

subpart G of this part.”).  A party is entitled to summary disposition as to all or any part of the 

matters involved in the proceeding “if the filings in the proceeding, depositions, answers to 

interrogatories, and admissions on file, together with the statements of the parties and the 

affidavits, if any, show that there is no genuine issue as to any material fact and that the moving 

party is entitled to a decision as a matter of law.”  10 C.F.R. § 2.710(d)(2).  The standards are 

                                                 
1  The Staff answers separately today the Applicant’s motions to dismiss Joint Intervenors’ 

Contention NEPA 2.1 as moot and CASE Contention 6 as moot.  See Florida Power & Light Company’s 
Motion to Dismiss Joint Intervenors’ Contention 2.1 as Moot (Jan. 3, 2012); Florida Power & Light 
Company’s Motion to Dismiss CASE Contention 6 as Moot (Jan. 3, 2012). 
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“based upon those the federal courts apply to motions for summary judgment under Rule 56 of 

the Federal Rules of Civil Procedure.”  Entergy Nuclear Generation Company and Entergy 

Nuclear Operations, Inc. (Pilgrim Nuclear Power Station), CLI-10-11, 71 NRC 287, 297 (2010) 

(citing Advanced Medical Systems, Inc. (One Factory Row, Geneva, Ohio 44041), CLI-93-22, 

38 NRC 98, 102 (1993)). 

The movant bears the initial burden of showing that there is no genuine issue as to any 

material fact, which it attempts to do by means of a required statement of material facts not at 

issue and any supporting materials that accompany its dispositive motion.  See Advanced 

Medical Systems, Inc. (One Factory Row, Geneva, Ohio 44041), CLI-93-22, 38 NRC 98, 102-03 

(1993).  If the opposing party fails to counter each adequately supported material fact with its 

own statement of material facts in dispute and supporting materials, the movant's facts will be 

deemed admitted.  Id.  “[T]he mere existence of some alleged factual dispute between the 

parties will not defeat an otherwise properly supported motion for summary judgment; the 

requirement is that there be no genuine issue of material fact.”  Anderson v. Liberty Lobby, 477 

U.S. 242, 247-48 (1986) (emphasis in original); see also 10 C.F.R. § 2.710(b) (“[A] party 

opposing the motion may not rest upon the mere allegations or denials of his answer,” but 

rather, “must set forth specific facts showing that there is a genuine issue of fact.”).  “Only 

disputes over facts that might affect the outcome of a proceeding would preclude summary 

disposition.”  Pilgrim, CLI-10-11, 71 NRC at 297 (quoting Liberty Lobby, 477 U.S. at 248). 

In addition, the Commission will reject attempts to add new arguments in an answer to a 

summary disposition motion that could have been raised earlier.  Id. at 310-11.  Such 

arguments include those not fairly encompassed by the contention at issue in the motion for 

summary disposition, as originally pled and admitted, when the intervenor does not attempt to 

amend the contention to add the new arguments.  Id. 
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II. THE APPLICANT’S MOTION FOR SUMMARY DISPOSITION SHOULD BE GRANTED 
BECAUSE THERE IS NO GENUINE ISSUE  AS TO ANY MATERIAL FACT AND 
BECAUSE THE APPLICANT IS ENTITLED TO A DECISION IN ITS FAVOR AS A 
MATTER OF LAW_______________________________________________________ 

 
The Staff agrees with the Applicant’s characterization of the material facts and with its 

conclusion that there is no genuine issue as to these material facts.  See Applicant Motion at 

Attachment 2.  The Staff also agrees with the Applicant that the Applicant is entitled to a 

decision in its favor as a matter of law.  See Applicant Motion.  The information in the 

Applicant’s COLA, specifically the Applicant’s low level radioactive waste (LLRW) management 

plan including the affirmative commitment to “design[], construct[], and operate[]”2 onsite LLRW 

storage facilities in accordance with the design guidance provided in NUREG-0800, Standard 

Review Plan 11.4, Appendix 11.4-A in the event that offsite storage facilities are unavailable, 

meets the requirements of 10 C.F.R. § 52.79(a)(3) as a matter of law.  In affirmatively 

committing to follow this NRC-approved design guidance in such a contingency, the COLA 

explains how the Applicant would appropriately manage LLRW in compliance with Part 20 limits 

even if the onsite storage provided by the AP1000 design control document (DCD) is exhausted 

and offsite disposal/storage facilities are unavailable.  As discussed below, the Applicant’s 

LLRW management plan sufficiently describes its plan for such contingencies to enable the 

Staff to reach its safety determination.   

In order to meet the requirements of 10 C.F.R. § 52.79(a)(3) with respect to an 

applicant’s proposed plan for the management of LLRW, an applicant’s proposed plan must 

provide “particular plans for compliance through design, operational organization, and 

procedures.”  Southern Nuclear Operating Co. (Vogtle Electric Generating Plant, Units 3 & 4), 

CLI-09-16, 70 NRC 33, 37 (2009).  Further, the Atomic Safety and Licensing Board in the Vogtle 

proceeding in interpreting CLI-09-16 held that “particular plans” do not require “details” such as 

“detailed design, location, and health impacts information.”  Southern Nuclear Operating Co. 

                                                 
2  Applicant Motion at Attachment 1. 



- 5 - 
 

(Vogtle Electric Generating Plant, Units 3 & 4), LBP-10-08, 71 NRC 433, 444 (2010).  According 

to the Atomic Safety and Licensing Board in the Levy County proceeding, the “particular plans” 

must be in the form of affirmative commitments.  See Progress Energy Florida, Inc. (Levy 

County Nuclear Power Plant, Units 1 & 2), LBP-11-31, 73 NRC __, __ (Nov. 4, 2011) (slip op. at 

9) (Levy County II).  Here, the Applicant’s plan is consistent with the level of detail provided by 

the applicant in the Vogtle proceeding and does contain affirmative commitments.  See 

Applicant Motion at Attachment 1. 

The Applicant’s plan does not contain the level of detail that the Board in Levy County 

held was required by the Commission’s decision in CLI-09-16, namely that the “particular plans” 

must be “concrete” commitments with “specific content” such that reliance on a commitment to 

follow specified NRC guidelines in the event additional onsite storage is necessary would be, 

without further description of the implementation of that commitment, insufficiently specific.  

Levy County, LBP-11-31, 73 NRC at __ (slip op. at 9-10).  However, on this point, the Staff 

agrees instead with the Vogtle Board interpretation of the Commission’s decision in CLI-09-16, 

that 10 C.F.R. § 52.79(a)(3) does not require specific content details with respect to the 

applicant’s plans.  See Vogtle, LBP-10-08, 71 NRC at 444 (“[T]he Commission seems merely to 

have been stating that the information required under section 52.79(a)(3) is tied to the 

applicant’s ‘particular plans for compliance through,’ but not necessarily the details of, ‘design, 

operational organization, and procedures’ associated with any contingent long-term LLRW 

facility.”).  Here, where the Applicant has committed to the specific NRC guidelines it would 

follow should the need for additional onsite storage arise, more specific content regarding the 

implementation of that contingency plan is not necessary. 

Since there exists no genuine issue of material fact and since the Applicant’s affirmative 

commitment in its COLA to comply with the NRC guidelines for temporary storage of LLRW is 

sufficient under 10 C.F.R. § 52.79(a)(3) to constitute a “particular plan[] for compliance through 
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design, operational organization, and procedures,” the Staff supports the Applicant’s motion for 

summary disposition of CASE contention 7.3   

A. There is no Genuine Issue as to the Facts Material to CASE Contention 7 
 
 Summary disposition is an appropriate means to resolve a matter of law such as this 

only when there is no genuine issue as to any material fact.  10 C.F.R. § 2.710(d)(2).  The Staff 

agrees that the Applicant’s statement of material facts not at issue includes all of the facts 

material to CASE Contention 7 and that there is no genuine issue as to any of these facts.  See 

Applicant Motion at Attachment 2.  Specifically, the Staff agrees with the Applicant that the 

material facts are CASE Contention 7 and the Applicant’s COLA, Revision 3.  The text of CASE 

Contention 7 was explicitly set out by this Board and is not in dispute.  Turkey Point, LBP-11-06, 

73 NRC at __ (slip op. at 112).  The fact that the Applicant filed revision 3 to its COLA on 

December 16, 2011 and the content of that revised COLA are also not in dispute.  CASE 

Contention 7 concerns whether the Applicant has provided sufficient information to meet the 

requirements of 10 C.F.R. § 52.79(a)(3).  The Staff agrees with the Applicant that the issue of 

whether offsite storage facilities are in fact available is not material to summary disposition of 

CASE Contention 7 because revision 3 of the Applicant’s COLA specifies that onsite LLRW 

storage facilities would be designed, constructed, and operated in the event that offsite storage 

facilities are not available.  See Applicant Motion at Attachment 1.  Therefore, all that remains is 

the legal question of whether an affirmative commitment to design, construct, and operate 

onsite LLRW storage facilities according to specified NRC-approved guidelines is sufficient to 

meet the requirements of 10 C.F.R. § 52.79(a)(3). 

 

 

                                                 
3  Though the Staff agrees with the Applicant’s Motion with respect to the legal requirements of 10 

C.F.R. § 52.79(a)(3), because the Staff review of the Applicant’s compliance with the relevant 
requirements is not complete, the Staff does not take a position at this time on whether the Application in 
fact satisfies these requirements. 
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B. The Applicant’s LLRW Management Plan is sufficient under 10 C.F.R. § 52.79(a)(3) 
because it Includes an Affirmative Commitment to Design, Construct, and Operate an 
Onsite LLRW Storage Facility in Accordance with the Relevant NRC Guidelines in the 
Event that Offsite Storage is Unavailable 

 
 The information provided in the Applicant’s revised COLA is sufficient to meet the 

threshold requirement of 10 C.F.R. § 52.79(a)(3).  Section 52.79(a)(3) requires, in part, that an 

applicant provide “the means for controlling and limiting radioactive effluents and radiation 

exposures within the limits set forth in [10 C.F.R.] part 20.”  CASE Contention 7 asserts CASE’s 

concern that, prior to Revision 3 to the COLA, the Applicant was not providing sufficient 

information to enable the Staff to determine that radiation exposure at the Turkey Point Units 6 

and 7 site would be limited to those limits in 10 C.F.R. Part 20 because it was not specified how 

the Applicant would deal with LLRW once the LLRW storage area of the AP1000 design was 

exhausted.  The Applicant’s COLA Revision 3 has removed any such uncertainty.  In it the 

Applicant states that the LLRW will be handled by Studsvik, Inc. or some other offsite 

disposal/storage facility.  Applicant Motion at Attachment 1.  However, it now also provides 

“Contingency Plans for Temporary Storage of Low-Level Radioactive Waste” in the event that 

such offsite disposal/storage facilities are unavailable and onsite storage facilities are 

exhausted.  Id.  The Applicant explains how it would appropriately manage LLRW and comply 

with Part 20 limits in these contingency scenarios by affirmatively committing to design, 

construct, and operate sufficient onsite LLRW storage facilities pursuant to NUREG-0800, 

Chapter 11, “Radioactive Waste Management,” Appendix 11.4-A, “Design Guidance for 

Temporary Storage of Low-Level Radioactive Waste.”  Id.  Through this LLRW management 

plan, the Applicant has provided “the means for controlling and limiting radioactive effluents and 

radiation exposures within the limits set forth in [10 C.F.R.] part 20” sufficient to enable the Staff 

to reach a safety determination in this regard.  10 C.F.R. § 52.79(a)(3).  Therefore, the Staff 

supports granting summary disposition of CASE Contention 7 in favor of the Applicant.  As 

discussed below, this position comports with the Commission’s interpretation of 10 C.F.R. § 
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52.79(a)(3) and with summary disposition rulings by Licensing Boards on substantively identical 

contentions.  

1. The Applicant’s plan is consistent with the Commission’s interpretation of 10 
C.F.R. § 52.79(a)(3) in CLI-09-16. 

 
In CLI-09-16, the Commission examined what information 10 C.F.R. § 52.79(a)(3) 

requires a COLA to contain.  Vogtle, CLI-09-16, 70 NRC at 36-37.  In reviewing the Vogtle 

Board’s decision to admit a contention substantively identical to CASE Contention 7,4 the 

Commission stated that 10 C.F.R. § 52.79(a)(3) required information of the COL applicant's 

“particular plans for compliance through design, operational organization, and procedures.”  Id. 

at 37.  These plans include the use of “procedures and controls to reduce occupational doses 

and doses to members of the public to levels that are as low as reasonably achievable.”  Id. 

(citing 10 C.F.R. § 20.1101(b)).  However, the Commission left further consideration of the level 

of detail required of these “particular plans for compliance through design, operation 

organization, and procedures” to the Vogtle Licensing Board.  Id. at 38. 

Two boards, including the board in the Vogtle proceeding discussed above, have 

subsequently considered the sufficiency of LLRW management plans under 10 C.F.R. § 

52.79(a)(3).  The Vogtle Board held that, though particular plans for compliance through design, 

operational organization, and procedures are required, the specific “details” of those plans are 

not.  Vogtle, LBP-10-08, 71 NRC at 444.  Levy County held, in part, that the particular plans for 

compliance through design, operation organization, and procedures must be in the form of 

affirmative commitments.  Levy County, LBP-11-31, 73 NRC at __ (slip op. at 9).  In the 

proceeding at hand, the Applicant’s LLRW management plan affirmatively commits the 

Applicant to particular, though not necessarily detailed, plans to “design[], construct[], and 

operate[]” an onsite LLRW storage facility in the contingency that other offsite and onsite 

                                                 
4  The contention read, “SNC's [COL application] is incomplete because the FSAR fails to provide 

any detail as to how SNC will comply with NRC regulations governing storage of LLRW in the event an 
off-site waste disposal facility remains unavailable when [Vogtle] Units 3 and 4 begin operations.”  Vogtle, 
CLI-09-16, 70 NRC at 34. 
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storage facilities are unavailable.  Applicant Motion at Attachment 1.  Consequently, consistent 

with the Commission’s holding in CLI-09-16 that particular plans for compliance through design, 

operation organization, and procedures are required, the Levy County Board’s holding that 

these plans include affirmative commitments, and the Vogtle Board’s holding that the details of 

these plans are not necessary, the Applicant’s COLA contains sufficient information to meet 10 

C.F.R. § 52.79(a)(3), and thus the Applicant’s motion for summary disposition should be 

granted. 

2. The Applicant’s plan is consistent with the Levy County Board’s holding that 10 
C.F.R. § 52.79(a)(3) requires plans that are affirmative but not its holding that 
those plans must be more detailed than committing to the relevant NRC 
guidelines. 

 
The Applicant’s plan is also consistent with the Board’s holding in Levy County with 

respect to its use of affirmative commitments, but lacks the specificity the Levy County Board 

held was necessary.  See Levy County, LBP-11-31, 73 NRC at __ (slip op. at 9-10).  The Levy 

County decision involved a contention substantively identical to CASE Contention 7.5  Progress 

Energy Florida (PEF), the applicant in Levy County, moved for summary disposition, stating that 

its COLA satisfied the requirements of 10 C.F.R. § 52.79(a)(3).6  Initially, in Levy County I, the 

Levy County Board denied PEF’s motion holding that its COLA lacked (1) affirmative and (2) 

                                                 
5  The contention read: 

Progress Energy Florida’s (PEF’s) COL application is inadequate to 
satisfy 10 C.F.R. 52.79 because it assumes that class B and C 
radioactive waste generated by proposed Levy Units 1 and 2 will be 
promptly (e.g., within two years) shipped offsite, while currently there is 
an absence of access to a licensed disposal facility or capability to 
isolate the radioactive waste from the environment. The proposed 
amendment to the Levy County COL also fails to offer sufficient 
information to demonstrate the adequacy of PEF’s plans for storing 
Class B and C radioactive waste on the Levy site if offsite disposal 
capacity is not available within two years. PEF’s plan to postpone most 
of its decisions regarding how and where to store the waste (including 
“minimizing” the volume of the waste) until sometime after issuance of 
the license for Levy violates Section 52.79 and also the Atomic Energy 
Act’s requirement that safety findings must be made before the license is 
issued.”   

Levy County, LBP-11-31, 73 NRC at __ (slip op. at 3). 
6  See Motion for Summary Disposition of Contention 8A (Aug. 27, 2010) (ML102390568). 
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concrete commitments thus making it legally insufficient to meet the requirements of 10 C.F.R. § 

52.79(a)(3).  Progress Energy Florida, Inc. (Levy County Nuclear Power Plant, Units 1 & 2), 

LBP-10-20, 72 NRC __, __ (Nov. 18, 2010) (slip op. at 25-27, 31-32) (Levy County I).  

Subsequently, PEF revised its COLA and filed a new motion for summary disposition.7  Based 

on the revised COLA, the Levy County Board then ruled in favor of PEF, finding this plan 

acceptable.  Levy County, LBP-11-31, 73 NRC at __ (slip op. at 1). 

In approving the revised plan in Levy County II, the Levy County Board discussed the 

rationale behind its denial in Levy County I.  Levy County, LBP-11-31, 73 NRC at __ (slip op. at 

4).  It expressed particular concern for the use of the term “could” in PEF’s original contingent 

LLRW management plan.  Id.  The Board explained that 10 C.F.R. § 52.79(a)(3) requires an 

affirmative commitment to a LLRW management plan and that, instead, the use of the term 

“could” and other such non-committal phraseology merely creates “some vague options that 

PEF could pursue.” Id. at 4, 9.  By replacing such language with “will” and “would,” PEF’s 

revision became an acceptable, affirmative commitment.  Id. at 8-10.  Also important was that 

the LLRW management plan accounted for all contingencies so that there existed no situation in 

which the Applicant was free from an affirmative commitment.  Id. at 2. 

 The Applicant’s COLA is consistent with the Levy County Board’s holding in that it 

contains affirmative commitments with regard to the design and operation of onsite LLRW 

storage facilities and fully describes how LLRW will be dealt with in the contingencies of 

unavailable LLRW storage, both offsite and onsite.  The preferred means of LLRW management 

is to ship LLRW offsite to a licensee that is specifically licensed to accept and treat waste prior 

to disposal.  Applicant Motion at Attachment 1.  If no such licensee is available then temporary 

storage capability for LLRW is available on site for greater than two years at the expected rate 

of radioactive waste generation and greater than one year at the maximum rate of radioactive 

                                                 
7  Motion for Summary Disposition of Contention 8A in Light of Revised Extended LLRW Plan 

(August 27, 2011) (ML11239A001). 
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waste generation with the possibility of extending these durations with waste minimization 

strategies.  Id.  Finally, if during such a temporary storage period it was determined that 

additional onsite LLRW storage were required, then onsite facilities “would” be “designed, 

constructed, and operated.”  Id.  The design, construction and operation of these facilities will be 

in accordance with the relevant NRC guidance in NUREG-0800, Chapter 11, “Radioactive 

Waste Management” Appendix 11.4-A, “Design Guidance for Temporary Storage of Low-Level 

Radioactive Waste.”  Id.  The change to the facility to provide for this design, construction, and 

operation “would be” executed pursuant to the relevant NRC regulations in 10 C.F.R. § 50.59 or 

10 C.F.R. § 50.90.  Id.  In this manner, all the “particular plans for compliance through design, 

operational organization, and procedures” are described and affirmatively committed to.  

Therefore, the Applicant’s COLA is consistent with the Levy County Board’s interpretation of 10 

C.F.R. § 52.79(a)(3) to require comprehensive, affirmative commitments. 

 However, the Levy County Board also held that these comprehensive, affirmative 

commitments should also be “concrete.”  Levy County, LBP-11-31, 73 NRC at __ (slip op. at 9-

10).  It defined “concrete” as meaning “specific content.”  Id.  It stated that only referencing 

NUREG-0800, Standard Review Plan 11.4, Appendix 11.4-A to satisfy the “particular plans for 

compliance through design, operational organization, and procedures” requirement of CLI-09-16 

was not sufficient “specific content” and thus such a commitment, even if made affirmatively, 

was not sufficiently “concrete.”  Id.; Levy County, LBP-10-20, 72 NRC at __ (slip op. at 30-31).  

The Board stated that this deficiency was rectified with respect to PEF’s LLRW plan by PEF’s 

having revised the LLRW management plan to include such “concrete” sentences as “[t]he use 

of hold-down devices to secure the waste container during severe environmental events, such 

as strong winds, would be provided for.”  Levy County, LBP-11-31, 73 NRC at __ (slip op. at 

10).  Although the Levy County Board stated that this requirement of concrete specific content 
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did not conflict with the holding in Vogtle,8 it is the Staff’s position that with respect to an 

applicant’s commitment to construct additional onsite LLRW storage if necessary, the Levy 

County decision does indeed call for more information than is contemplated by the Vogtle 

holding and by 10 C.F.R. § 52.79(a)(3).  As discussed below, this Board should follow the 

holding in the Vogtle proceeding and find that an affirmative commitment to design, construct 

and operate contingent onsite LLRW storage facilities in accordance with the relevant NRC 

guidance is sufficient detail. 

3. The Applicant’s plan is consistent with the Vogtle Board’s interpretation of 10 
C.F.R. § 52.79(a)(3). 

 
 The Applicant’s Plan is consistent with the Atomic Safety and Licensing Board’s decision 

in the Vogtle proceeding.  In that proceeding, the Board ruled on a contention that was 

substantively identical to CASE Contention 7.9  The Vogtle Board held that 10 C.F.R. § 

52.79(a)(3), interpreted in light of CLI-09-16, does not require “detailed design, location, and 

health impacts information.”  Vogtle, LBP-10-08, 71 NRC at 444.  Particular plans for 

compliance through design, operational organization, and procedures are required but not the 

“details” of those plans.  Id.  For this reason, the Vogtle Board did not find insufficient Southern 

Nuclear Operating Company’s (SNC) commitment that “[t]he design of the storage facility will 
                                                 

8  Levy County, LBP-10-20, 72 NRC at __ (slip op. at 32). 
9  The contention read: 

[Applicant Southern Nuclear Operating Co.’s (SNC’s)] COLA is 
incomplete because the FSAR fails to provide adequate detail as to how 
SNC will comply with NRC regulations governing storage of LLRW in the 
event an off-site waste disposal facility remains unavailable when VEGP 
Units 3 and 4 begin operations in that it does not contain the following 
information: 
A. A design plan for the LLRW storage facility for the two new 

proposed units based on more than assurances that the facility 
design will comply with NRC requirements, which must include 
information regarding building materials and high-integrity 
containers so as to permit a determination regarding exposure 
rates and dosages; 

B. A specific designation of where on the VEGP site the storage 
facility will be located; and 

C. A discussion of the health impacts on SNC employees from the 
additional LLRW storage associated with the two new proposed 
units. 

Vogtle, LBP-10-08, 71 NRC at 437. 
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comply with the guidance of documents as identified in this section which is consistent with 

NUREG-0800, Appendix 11.4A.”  See Southern Nuclear Operating Company’s Statement of 

Undisputed Facts in Support of Motion for Summary Disposition of Contention Safety -1 at 5-6 

(Jan. 29, 2010) (ML100291027).  Therefore, committing to appendix 11.4-A effectively presents 

the particular “plans” that an applicant will follow in the event that offsite LLRW storage is not 

available without unnecessarily delving into the “details” of those plans. 

This language contained in SNC’s COLA that was found to be sufficient under 10 C.F.R. 

§ 52.79(a)(3) by the Vogtle Board is similar to that language used in the Applicant’s COLA.  The 

Applicant’s COLA states, in part, that “[i]f additional storage capacity for Class B and C waste 

were required, further temporary storage would be designed, constructed, and operated in 

accordance with the design guidance provided in NUREG-0800, Standard Review Plan 11.4, 

Appendix 11.4-A.”  Applicant Motion at Attachment 1.  In fact, the Applicant’s language is more 

specific than that used by SNC because the Applicant commits to “design[ing], construct[ing], 

and operat[ing]” rather than simply “design[ing]” the onsite LLRW storage facility in accordance 

with the relevant NRC guidance. 

As discussed previously, by contrast, the Applicant’s plan containing such a commitment 

is not consistent with the Levy County Board decision with regard to the level of detail required 

by 10 C.F.R. § 52.79(a)(3).  The Levy County Board held that committing only to NUREG-0800, 

Standard Review Plan 11.4, Appendix 11.4-A is insufficient unless other “specific content” is 

included such as statements like “[t]he use of hold-down devices to secure the waste container 

during severe environmental events, such as strong winds, would be provided for.”  See Levy 

County, LBP-11-31, 73 NRC at __ (slip op. at 10); Levy County, LBP-10-20, 72 NRC at __ (slip 

op. at 30-31).  In ruling on the Applicant’s Motion, here, this Board should follow the holding in 

Vogtle and find that an affirmative commitment to design, construct, and operate onsite LLRW 

storage facilities in accordance with the relevant regulations and NRC-approved guidelines 

constitutes sufficient “particular plans for compliance through design, operation organization, 
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and procedures” under 10 C.F.R. § 52.79(a)(3).  In attempting to reconcile its ruling with the 

ruling in the Vogtle proceeding, the Levy County Board interpreted the Vogtle Board’s decision 

regarding the level of detail as applying solely to those particular details discussed in the 

contention at issue in Vogtle.  Levy County, LBP-10-20, 72 NRC at __ (slip op. at 37).  However, 

the Vogtle Board was, in fact, generally interpreting the Commission’s holding in CLI-09-16 

when it stated that, “the Commission seems merely to have been stating that the information 

required under section 52.79(a)(3) is tied to the applicant’s ‘particular plans for compliance 

through,’ but not necessarily the details of, ‘design, operational organization, and procedures’ 

associated with any contingent long-term LLRW.”  Vogtle, LBP-10-08, 71 NRC at 444.  Though 

the Vogtle Board applied this holding to rule on the specific facts at issue, it also correctly 

articulated the Commission’s general reasoning that “particular plans” do not require “details.”  

Id.  Accordingly, this Board should follow the Vogtle Board’s decision regarding the level of 

detail necessary in a LLRW management plan.  Because the Applicant’s plan is consistent with 

the Vogtle decision in this regard and contains affirmative commitments, the Board should grant 

the Applicant’s motion. 

CONCLUSION 

Since there is no genuine issue as to any material fact, and the Applicant is entitled to 

judgment in its favor as a matter of law, as set forth above, the Applicant’s motion for summary 

disposition of CASE Contention 7 should be granted. 

      Respectfully submitted, 
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