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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

SHIEDLALLOY METALLURGICAL CORPORATION,

Petitioner,

v. ) No. 11-1449

UNITED STATES NUCLEAR REGULATORY
COMMISSION and the
UNITED STATES OF AMERICA

Respondents.

STATE OF NEW JERSEY'S MOTION
TO INTERVENE AS RESPONDENT AND TO EXPEDITE CONSIDERATION OF THE

APPEAL BY ENTERING THE STAND-BY POOL

I. INTERVENTION

The State of New Jersey moves to intervene in this matter as

party-respondent pursuant to Fed. R. App. P. 15(d). The Nuclear

Regulatory Commission ("NRC"), the USA, and Shieldalloy

Metallurgical Corporation have consented to New Jersey's

intervention.

New Jersey has an interest in this appeal because it

challenges New Jersey's authority to regulate Shieldalloy's

facility in Newfield, New Jersey. New Jersey's authority to

regulate the facility arises from its agreement with the NRC

pursuant to 42 U.S.C. § 2021(b) and the subsequent NRC Memorandum

and Order which is the subject of this appeal. The November 22,
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2011 Petition for Review seeks a declaration from this Court that

the transfer of regulatory authority to New Jersey over the

Shieldalloy facility is arbitrary, capricious, and contrary to law.

The Petition also seeks an order requiring the NRC to revoke the

transfer of regulatory authority.

BACKGROUND

1. Shieldalloy had been conducting smelting and alloy

production at its facility in Newfield, New Jersey (the "Newfield

facility") since 1940. 71 Fed. Req. 66986 (November 17, 2006)

Shieldalloy ceased production activities using source material at

the Newfield facility in 1998. Id. Shieldalloy had accumulated

approximately 63,200 cubic meters of source material, which is

considered radioactive waste. Exhibit A page 3 (Shieldalloy

Decommissioning Plan, Rev. 1, page 176). Shieldalloy's own

decommissioning plan states that the waste contains thorium-232

("Th-232"), uranium-238 ("U-238"), and radium-226 ("Ra-226").

Exhibit A page 2 (Decommissioning Plan, Rev. 1, pages 68-69) . U-238

has a half-life of over 4 billion years and Th-232 has a half-life

of over 14 billion years. The waste has been stored on the ground,

exposed to the elements without any cover, behind a chain-link

fence. Exhibit B (ASLB Memorandum at 7, n.18).

2. Since ceasing operations in 1998, Shieldalloy has

submitted multiple decommissioning plans that were unacceptable to

the NRC. In August 2002, Shieldalloy submitted its first
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decommissioning plan to the NRC. Exhibit B at 8. The NRC summarily

rejected this first plan. Id. In October 2005, Shieldalloy

submitted a second decommissioning plan. Id. at 9. The NRC

summarily rejected this second plan. Id. On June 30, 2006,

Shieldalloy submitted a third decommissioning plan to the NRC. Id.

Because Shieldalloy's third decommissioning plan contained so many

deficiencies, on July 5, 2007, the NRC Staff issued to Shieldalloy

a 73-part Request for Additional Information on the plan. Exhibit

C (NRC's Request for Additional Information (July 5, 2007)).

3. On May 23, 2006, New Jersey initiated a lengthy

application process to become an Agreement State pursuant to

Section 274 of the Atomic Energy Act ("AEA") . 40 N.J. Req. 2309(a),

2310 (May 19, 2008) . "Agreement State" status is New Jersey's

assumption of regulatory authority over materials then regulated by

the NRC, including source, certain special nuclear, and byproduct

material. Ibid. New Jersey sought Agreement State status because

the 2005 Energy Policy Act (42 U.S.C. §§ 13201 et seq.) would have

preempted New Jersey's long-standing regulation of naturally

occurring and accelerator produced radioactive material ("NARM").

40 N.J. Req. 5196(b) (Sept. 15, 2008) . Because New Jersey wished to

retain such authority, it sought Agreement State status. Id.

4. In connection with New Jersey's newly obtained authority,

Shieldalloy filed multiple legal challenges in various New Jersey

forums. In August 2009, Shieldalloy filed an action against New
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Jersey in the U.S. District Court for the District of New Jersey.

Shieldalloy Metallurgical Corp. v. State Dep't of Envtl. Prot., 743

F. Supp. 2d 429 (D.N.J. 2010). On September 14, 2009, Shieldalloy

appealed the New Jersey Department of Environmental Protection's

("NJDEP") regulations that implement New Jersey's Agreement State

authority. Exhibit D. Shieldalloy appealed a NJDEP letter directing

Shieldalloy to submit a decommissioning plan under New Jersey's

regulations. Id. Shieldalloy appealed the NJDEP's denial of its

request for exemptions from various regulations. Id. Shieldalloy

also filed motions to stay the requirement to submit a

decommissioning plan with the NJDEP and the N.J. Superior Court,

Appellate Division. Id.

5. Shieldalloy also appealed New Jersey's Agreement State

status to this Court. On November 9, 2010, this Court vacated the

NRC's transfer of jurisdiction to New Jersey over the Shieldalloy

facility and remanded the case back to the NRC because the Court

determined that the NRC failed to adequately explain certain

aspects of its decision. Shieldalloy v. NRC, 624 F.3d 489, 494-95

(D.C. Cir. 2010).

6. On January 3, 2011, the NRC asked New Jersey and

Shieldalloy to submit their views on how the NRC should proceed in

light of the Court's decision. The parties submitted their

respective views and replies.

7. On October 12, 2011, the NRC reinstated jurisdiction over
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Shieldalloy back to New Jersey. This appeal followed.

ARGUMENT

New Jersey's Interests Warrant a Grant of

Intervention Under the Hobbs Act.

8. The NRC, the USA, and Shieldalloy consent to New Jersey

intervening as a party-repondent.

9. The Hobbs Act provides the right to intervene in an

appeal of a NRC action where the party's "interests are affected by

the order of the agency." 28 U.S.C. § 2348. Fed. R. App. P. 15(d)

provides that a party seeking to intervene must explain its

interest in the proceeding and move to intervene within 30 days

after the petition for review is filed. Intervention under Fed. R.

App. P. 15(d) is permitted where the intervenor has a direct and

substantial interest in the outcome of the action. See, e.g., New

Mexico Dep't of Human Services v. HCFA, 4 F.3d 882, 884 n.2 (10th

Cir. 1993) (permitting intervention because intervenors had

substantial and unique interest in outcome); Bales v. NLRB, 914

F.2d 92, 94 (6th Cir. 1990) (granting Rule 15(d) intervention to

party with "substantial interest in the outcome of the petition");

Yakima Valley Cablevision, Inc. v. FCC, 794 F.2d 737, 744 (D.C.

Cir. 1986) (allowing Rule 15(d) intervention because petitioners

were "directly affected by application" of agency policy).

10. New Jersey has a direct and manifest interest in the
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outcome of this case. Shieldalloy is challenging the NRC's grant of

jurisdiction to New Jersey over Shieldalloy's source material and

decommissioning activities. New Jersey has a concrete interest in

regulating the Shieldalloy facility to protect the public health of

its citizens and the environment from Shieldalloy's radioactive

waste. Although operations at the Newfield facility ceased in 1998,

71 Fed. Req. 66986, Shieldalloy continues to store approximately

65,800 m3 of radioactive waste generated at the facility. Exhibit

A page 3.

11. Under the NRC's Timeliness Rule, Shieldalloy was required

to submit a decommissioning plan within one year of ceasing

operations and to complete decommissioning activities within two

years of the NRC's approval of a decommissioning plan. 10 C.F.R.

40.42(d), (h). Although Shieldalloy ceased operations in 1998, 71

Fed. Req. at 66986, Shieldalloy did not submit its first

decommissioning plan until August 2002. Exhibit A page 8. The NRC

outright rejected Shieldalloy's August 2002 plan. Id. Shieldalloy

waited over three years to submit its next plan in October 2005.

Id. page 9. The NRC outright rejected this plan. Id. Shieldalloy

submitted a third plan in June 2006. Because the third plan was

deficient, the NRC Staff issued 73 separate Requests for Additional

Information from Shieldalloy. Exhibit B. The amount of additional

information required was so great that it changed the plan and

forced Shieldalloy to submit a fourth decommissioning plan. Id.
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Shieldalloy submitted the fourth plan on August 28, 2009, just days

before the NRC signed the agreement transferring authority to New

Jersey. Exhibit A page 4; 74 Fed. Req. .51882 (October 8, 2009).

Thus, Shieldalloy's facility has yet to be decommissioned because

it delayed submitting an adequate decommissioning plan for over ten

years.

12. New Jersey has a concrete interest in maintaining

authority to require a more expeditious completion to the

decommissioning of Shieldalloy's facility in order to protect the

public safety and environment.

II. EXPEDITED CONSIDERATION OF THE APPEAL BY
ENTERING THE STAND-BY POOL

13. Pursuant to Section X(E) (4) of the D.C. Circuit Handbook

of Practice and Internal Procedures, New Jersey moves to expedite

this matter by entering the Stand-By Pool. The NRC, the USA, and

Shieldalloy stipulate that they do not object to inclusion in the

stand-by pool and they will not file any dispositive motions.

14. In this case, the public has an unusual interest in

prompt disposition of this appeal because the uncertainty exists

regarding whether New Jersey can maintain its jurisdiction over

Shieldalloy. The uncertainty will further delay the final

decommissioning of Shieldalloy's facility. Shieldalloy is subject

to different decommissioning standards depending on which

governmental entity has jurisdiction. Compare N.J. Admin. Code §§
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7:28-12.1 et seq.; with 10 C.F.R. §§ 20.1402, 20.1403. Settling

which governmental entity has jurisdiction will allow the regulator

and Shieldalloy to pursue the decommissioning to completion without

further delay.

15. As discussed above, although Shieldalloy ceased

operations in 1998, it never obtained the NRC's approval for any of

its submitted decommissioning plans. Exhibit B pages 8-9. In 2009,

the NRC granted New Jersey authority over Shieldalloy and all other

facilities utilizing source and other specified radioactive

materials. 74 Fed. Req. 51882 (Oct. 8, 2009) . On November 9, 2010,

the Court vacated New Jersey's authority over Shieldalloy.

Shieldalloy, supra, 624 F.3d at 494-95. On October 12, 2011, the

NRC returned jurisdiction to New Jersey. Because the final

decommissioning of Shieldalloy's facility has been delayed for so

long, New Jersey requests that the Court expedite this appeal.

16. The parties have agreed to the following expedited

briefing schedule:

Petitioner's brief: March 6, 2012

Respondents' brief: April 27, 2012

Intervener's brief: May 11, 2012

Petitioner's reply: June 11, 2012.
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CONCLUSION

In light of the preceding, the State of New Jersey

respectfully requests to intervene as a party-respondent and to

expedite this matter by entering the stand-by pool.

Respectfully submitted,

PAULA T. DOW
ATTORNEY GENERAL OF NEW JERSEY

Dated: December 22, 2011 By: /s/ Andrew D. Reese
Andrew D. Reese
Deputy Attorney General
Office of the Attorney General
Department of Law and Public Safety
Division of Law
25 Market St.
PO Box 093
Trenton, NJ 08625-0093
(609) 292-1509
reeseand@dol.lps.state.nj.us
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CERTIFICATE OF SERVICE

I hereby certify that copies of the "State of New Jersey's Motion
to Intervene" in the above captioned proceeding have been served on
the following persons by deposit in the United States Mail and by
electronic mail on this 3rd day of December 2009.

Matias Felix Travieso-Diaz
Jay Eliot Silberg, Esqure
Email: rnatias.travieso-diaz@pillsburylaw.com
Email: jay.silberq@Qillsburylaw.com
Pillsbury Winthrop Shaw Pittman LLP
2300 North Street, NW
Washington, DC 20037-1122

Grace Helen Kim, Senior Attorney
John F. Cordes, Jr., Esquire, Solicitor
Email: qrace.kim@nrc.qov
Email: John.Cordes@nrc.qov
U.S. Nuclear Regulatory Commission
11555 Rockville Pike
One White Flint North
Rockville, MD 20852

Date: December 22, 2011 /s/ Andrew D. Reese
Andrew D. Reese
Deputy Attorney General
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CERTIFICATE OF PARTIES

I hereby certify as follows:

This appeal is from the United States Nuclear Regulatory

Commission ("NRC") decision to reinstate New Jersey's jurisdiction

over Shieldalloy Metallurgical Corporation. Prior to the decision,

New Jersey and Shieldalloy submitted their views on whether

jurisdiction should return to New Jersey. Shieldalloy, the NRC, and

the United States of America are parties to this appeal.

Date: December 22, 2011 /s/ Andrew D. Reese
Andrew D. Reese
Deputy Attorney General
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if,V, ii :iSHIELDALL.OY MP.TALLURGICAL CORPORATION
"DecommIssIoning Plan for the Newfield Facility"

October 21, 2005

Qý ~Rev. 1. Page 69

Ii traditional compliance measure, peak mean annual dose. In addition, the deterministic estimate of
2 projected annual dose is provided for comparison.

3 The parameters used to perform the assessment were selected to represent the critical exposure group
4 (analogous to the Reasonable Maximum Exposure concept), and as such already overstate the
5 expected dose to the average receptor at the Site. Results of both the deterministic and probabilistic
6 dose modeling including an evaluation of the uncertainty analyses are presented in the sections that
7 follow.

6 5.5 Results
9 The RESRAD code was iteratively run for each of the selected scenarios to arrive at the highest

10 uniform concentration of residual radioactivity in soil that results in a peak mean annual dose
11 estimate to a single receptor in the critical exposure group that is equal to the regulatory limit of 25
,z torem/year for scenarios where the controls are in intact and less than 100 mrern/year if the controls
13 should fail."'

1 The computer code was set up to model each scenario with the input parameters identified and
1S explained previously in this Chapter. A separate set of soil release criteria are presented for each
is scenario and for each source term. The following subsections present the results of the dose
17 modeling, relating residual radionuclide concentration to potential future doses in each of the
10 scenarios evaluated.

Is 5.5,1 DCGL for Unrestricted Areas
20 The DCGLs provided in Table 17.6 reflect the concentration of radionuclides in soil that may be
21 present outside of the restricted area to ensure armaximnum exposure ofless than 25 millirem per year
22 over backjrousnd. The presence of these isotopes will be verified after the remediation is completed
23 and the final status survey is implemented. As described in Section 5.3.1, an industrial worker
24 scenario was used to develop the DCGLs. The RESRAD summary report is provided in Appendix
2s 19.5 (Newfield 3005006.rad). 58

20 The primary isotopes of concern at the SMC site are Thorium-232 in equilibrium with its decay
27 progeny(n2Th+D) and Uranium-238 in equilibrium with its decay progeny ("U+D). Thorium-232

25 reaches secular equilibrium with its decayprogeny in approximately ten (10) halflives ofthelongest
• lived progeny, mmtTh; secular equilibrium is reached in approximately 20 years.'" The slag is at least

30 20 years old and assumed to be in secular equilibrium; this assumption is confirmed by analytical
31 data provided in Chapter 4 ofthis Plan (see Table 17.7). As a result, aDCGL is established for m3 Th

n The USNRC separates institutional controls from engineered controls. Theiefore, institutional controls are assumed
to fail instantly, along with any maintenance, but enginemeed controls would degrade over time without monitoring and
maintenance.
'= The DCGLs for surfaces are shown in Table 17.11.
) The halflife of m2 Th is 1.9 years.

TAC
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SHIELDALLOY METALLURGICAL CORPORATION
"Decommissioning Plan for the Newfield Facility"

October 21, 2005

Rev. I, Page 69

I and the progeny. The concentration of each isotope in the decay dhain is assumed to be equal to the
2 greatest concentration reported for any isotope in the decay chain.

3 Uranium 238 is present in equilibrium with its decay progeny. The DCGL established for ...U
4 applies to any isotope in the decay chain. If analytical data indicates that "U is not in equilibrium
5 with its decay progeny, a limit of 21 pCi/gram limit applies to mU and the DCGL for the detected
a progeny is limited to 9.8 pCi/gram, the limit for 2" 8U+D.

7 The RESRAD code was used to generate DCGLs in the soil by inputting unit activity concentrations
a and running the code to determine the resultant dose rate. This dose factorin millirem/year perpCi/g
9 is divided into the release criteria to yield the DCGL. For "2 Th+D, the concentration of 1 pCi/g was

IQ used for the key isotopes, "2Th, 2Th and 2sRa. For 138U+D, the ratios of the uranium isotopes, 239U,
It 23sU and ""U, were used for the unit activity concentrations. For 'Uj, the fraction of 0.0.471 was
12 used, 0.044 for s"U and 0.485 for "U. The slag exhibits concentrations of " 6Ra, and 21Pb; the
13 fraction 0.471 was used for each of these isotopes. This fractional source term was entered directly
14 into the RESRAD code; the short-lived progeny were calculated by RESRAD according to their
is respective parents.

is The input parameters for the physical and chemical characteristics, as described in Section 5.331 of
1? this Chapter, were used in the RESRAD code and outlined in Tables 17.3.1, 17.3.2 and 17.4.10,
is including the unit activity concentrations. The unit activity and inputparameters associated with the
19 likely exposure scenario resulted in a dose factor for thorium plus progeny of 1.745 pCi/gramn and
2s for uranium plus progeny of 0.597 pCi/gram. The DCGLw for U+D and Th+D was calculated for
21 a dose criterion of 25 millirem/year or as 12.5 mrem/year for each element (above background), as
22 follows:

as DCGLUranium 12.59mrem/ year 20.9pCi /gram
O.597mremlyear

I pCi / gram

12.5Smrem / year

24 DCGLThorium = 1.745mirel yea 7.2pCi / gram

I pCi / gram

25 For each uranium isotope, the DCGL was calculated according to the ratio described above.
20 Consequently, the DCGL for "SU is 9.8 and the DCGL for m6Ra and "1 Pb is 9.8 pCi/grarn.

U7 Background was established during prior site surveys, and summarized in Table 17.2. The DCGLs
20 are based on a maximum dose of25 torero/year, the radiation dose is additive and cannot exceed the
29 25 mrem./year release criteria when combined. Therefore, the unity rule applies and the sum of the

TRC3
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SHIELDALLOY METALLURGICAL CORPORATION
"Decommissioning Plan for the Newfield Facility"

October 21, 2005

Rev. 1, Page 6

Table 17.1 - Residual Radioactivity Volumes at the Newfield Site

3

4

il

12

13

14

is

Is

IT

Area Parcel .Volume Volume

. .... _(cubic feet) (cubic meters)
I Excavated soil mixed with slag 405000 11000

2 Excavated soil from DI I I demolition 27000 800

3 Canal (crushed slag that is both in and out of 81000 2300
Supersacs)

4 Slag 810000 23000

5 Slag & demolition concrete 135000 3800

6 Columbium Hi-Ratio Slag 54000 1500

7 Hi Ratio Slag & D II Flex Kleen Bags & DI 16 27000 800
Polishing Compound Contaminated Equipment &

Cleaning Materials

8 Baghouse Dust 351000 10000

9 Baghause dust mixed with slag 108000 3100
T12 DI 11/D112 demolition concrete 13500 400

E ofN-S road; W of D) I I/D112 demolition concrete 40500 1100
Storage Yard

SW fenceline; T12 tank Possible slag used as fill (not confirmed to be 216000 8000
.... area licenseable; volume maximized)arear SIntLQ. -1.II..

I

I

TRa
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LBP-08-08
UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Alan S. Rosenthal, Chairman
Dr. Richard E. Wardwell

Dr. William Reed

In the Matter of Docket No. 40-7102-MLA

SHIELDALLOY METALLURGICAL CORP. ASLBP.No. 07-852-01-MLA-BDO1

(Licensing Amendment Request for June 2, 2008
Decommissioning of the Newfield, New Jersey
Facility)

MEMORANDUM
(Bringing Matter of Concern to Commission's Attention)

I. INTRODUCTION

Before this Licensing Board is a proceeding involving the decommissioning of an

industrial site on which radioactive material is present in sufficient quantities to be of concern to

the State in which that site is located. It now is a full decade since the termination in 1998 of the

activity generating that material under the auspices of an NRC license. Despite that lengthy

period, it appears that this proceeding will remain in a state of suspension for at least another 14

months to await the completion of the NRC Staffs review of the safety and environmental

aspects of the licensee's most recently submitted decommissioning plan-a review that

commenced more than one and a half years ago. In short, it likely will be at least late 2009 or

early 2010 before the concerned State will obtain a hearing on its Board-admitted contention

that the submitted plan does not provide adequate protection to its citizenry. In the meantime,

not even a portion of the protective measures contemplated by the challenged plan are in place.
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Although the Board deems this state of affairs to be unacceptable, it is not empowered

to involve itself to any extent in the manner in which the Staff conducts its review of

decommissioning plans, including the matter of the degree of urgency that the Staff might attach

to conducting and completing the technical review of such plans once in its hands. Moreover, it

does not appear that there is much that can be done at this juncture to accelerate the date upon

which the concerned State will get its hearing on the challenged decommissioning plan.

Nonetheless, the Board believes that it has the responsibility to direct the current situation to the

attention of the Commission, which does exercise oversight authority over the manner in which

the Staff carries out its functions.

In this regard, we have reason to conclude that what has transpired to date in this case

is not susceptible of being brushed aside as simply an aberration that is not reflective of what

might be expected in the Staffs treatment of other site decommissioning matters. As will also

be discussed below, there is a second case that has received the now-and-again attention of

first a presiding officer and then a licensing board ever since early 2000. Although the licensed

activity there-involved terminated in 1994, it currently is a virtual certainty that there will not be a

viable decommissioning plan submitted to the Staff any earlier than 2011-some 17 years

thereafter. It can be said that the lion's share of this extreme delay might appropriately be

placed at the doorstep of the licensee. The inescapable fact remains, however, that, at the very

least, the Staff has countenanced in that matter a situation that will leave the citizens in the area

surrounding the activity site in doubt for close to two decades regarding what measures will

ultimately be taken for their protection. In common with the existing situation in the proceeding

now before this Board, that hardly seems consistent with the intent underlying the Commission

regulation (10 C.F.R. § 40.42) concerned with the decommissioning of sites on which licensed

activities have terminated.
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II. HISTORY

A. Shieldalloy Decommissioning Proceeding. The site at issue here is owned and

operated by Shieldalloy Metallurgical Corporation ("Shieldalloy") located in the Borough of

Newfield, Gloucester County, New Jersey. During an extended period beginning in 1940 and

ending in June 1998, the facility among other things processed pyrochlore, a concentrated ore

containing columbium (niogium), to produce ferrocolumbium, an additive used in the production

of specialty steel and super alloy materials. Containing more than 0.05 percent by weight

uranium and thorium, pyrochlore is subject to NRC regulation as a radioactive source material.1

Accordingly, Shieldalloy sought and obtained license No. SMB-743 that entitled it to ship, to

receive, to possess, and to store such material.

The decommissioning plan at issue is addressed to a substantial pile of slag and

baghouse dust that contains a quantity of radioactive material and is currently present at

Shieldalloy's Newfield site.2 It proposes to retain the pile on an eight-acre parcel within the

storage yard at the Newfield site. The primary decommissioning activity contemplated by the

plan includes the grading and shaping of the pile, which would then be covered with an

engineered barrier consisting principally of native soil and rocks. Long term maintenance and

monitoring of this restricted area would then be conducted under NRC Staff supervision.

This proceeding was initiated by the publication of a notice in the Federal Register to the

effect that the Commission was considering the issuance of an amendment to Shieldalloy's

See 10 C.F.R. § 40.4.

2 The revised decommissioning plan now under NRC Staff review addresses principally an

accumulation on the Newfield site of 18,000 cubic meters of slag and 15,000 cubic meters of
baghouse dust, all of which contains uranium and thorium. Shieldalloy Metallurgical Corp.
(Licensing Amendment Request for Decommissioning of the Newfield, New Jersey Facility),
LBP-07-05, 65 NRC 341, 344 (2007).
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Source Material License.3 In response to the notice, hearing requests were filed by, or on

behalf of, a number of individuals and entities, among them, the New Jersey Department of

Environmental Protection (New Jersey). Determining it fulfilled the requirements needed to

meet the standards imposed by 10 C.F.R. § 2.309(f), this Board granted New Jersey's hearing

request in March 2007.4 That grant was based upon the Board's determination that New Jersey

had standing and had advanced at least one admissible contention to the effect that the

proposed decommissioning would not sufficiently protect the area surrounding the Newfield site

from unacceptable environmental harm.5

According to the November 2006 Federal Register notice, Shieldalloy had advised the

Commission in August 2001 that it ceased using radioactive source material and intended to

decommission the Newfield facility.6 Consequently, the Commission had amended the license

in November 2002 to authorize only decommissioning activities. Again, according to the notice,

Shieldalloy submitted its initial decommissioning plan on October 21, 2005, which proposed the

use of a possession-only license for long-term control of the site. This plan was subsequently

rejected by the NRC Staff by letter dated January 26, 2006. A revised decommissioning plan,

3 Notice of Consideration of Amendment Request for Decommissioning for Shieldalloy
Metallurgical Corporation, Newfield, NJ and Opportunity to Request a Hearing, 71 Fed. Reg.
66,986 (Nov. 17, 2006).

4 See LBP-07-05, 65 NRC at 341.

5 Id. at 357-58. Having found acceptable one of New Jersey's contentions, the Board went on
to consider whether it should determine at that time the viability of its other contentions. It
decided against doing so. Its reason was that there appeared to be a substantial possibility, if
not probability, that, as a result of the NRC Staffs technical review, the decommissioning plan
would undergo significant alterations that might render many, if not most, of New Jersey's
current contentions either academic or in need of major revision. Shieldalloy, LBP-07-05, 65
NRC at 360-61. The Board additionally determined that further proceedings on the adequacy of
the decommissioning plan should await the completion of the NRC Staff s technical review. Id.
at 359-60. The Commission declined to disturb the Board's decision. See CLI-07-20, 65 NRC
499, 501-02 (2007).

6 71 Fed. Reg. at 66,986. The Federal Register notice also stated, however, that ferroalloy
production at the Newfield site ceased in June 1998. Id.
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submitted on June 30, 2006, was found acceptable by the NRC Staff for the purpose of initiating

technical review of the plan that would eventually produce both a safety evaluation report (SER)

and an environmental impact statement (EIS). 7

As a follow-up to its contention admissibility determination, the Board issued an order

directing the NRC Staff to file bimonthly status reports, with the first due on June 8, 2007. The

reports were to contain both "(1) a brief statement regarding the then status of the technical

review; and (2) the Staffs then best estimate as to the completion date of the review and the

release of the documents associated with it."'8 For its part, the Commission thereafter issued an

order on its own in which it further directed that additional filings be made with the Board by the

same date. Specifically, Shieldalloy was to disclose in its filing the status of its

decommissioning plan, as well as "any relevant developments such as fundamental shifts in [its]

approach to decommissioning the site."9

On June 7, 2007, the Board received filings from the Staff and Shieldalloy in compliance

with the Commission's directive. On the matter of when the technical review might be

completed and the associated documents issued, the Staff indicated that its best estimates

were the following: issuance of a final SER in January 2008; publication of a draft EIS in March

2008; and issuance of a final EIS in October 2008.10

The Staff has since filed a total of six status reports, with three of them noting slippage in

the forecasted schedule. On the basis of the last report, filed this April, it now appears that the

final EIS will not surface any earlier than August 2009, if then." In that report, the Staff

7 Id.

8 See Licensing Board Order (Directing the Filing of Status Reports) at 2 (May 8, 2007)

(unpublished).

9 See Shieldalloy, CLI-07-20, 65 NRC at 501-02.

10 See NRC Staffs First Status Report at 1-2 (June 8, 2007).

11 See NRC Staffs Sixth Status Report at 2 (Apr. 11, 2008).
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indicated that, to provide a full response to the Requests for Additional Information, or "RAIs",

Shieldalloy "intends to conduct additional leachability tests on slag and baghouse dust from the

Newfield site."12

Taking into account the required response times for the current decommissioning plan

revision, the schedule now reflects a slippage of nearly one year from that projected in the

Staffs initial status report to the Commission and the Board. It thus appeared that it would be

more than eleven years after the 1998 termination of the licensed activity before there might be

a consideration on the merits of New Jersey's already-admitted contention that the

decommissioning plan is not adequate to prevent unacceptable environmental harm. This

prompted the Board to hold an April 28 telephone conference with the parties to obtain an

explanation as to the nature of Shieldalloy's latest proposed revision to its decommissioning

plan, and to be informed as to the reasons why the revision will require more than a year to

factor into the technical review. The Board additionally desired to explore with counsel the

current measures designed to avoid or at least ameliorate any environmental impacts of the

amassed slag and baghouse dust at the Newfield site.

Still further, the Board was concerned that the substantial delay in both the submittal and

approval of the decommissioning plan might involve a violation of the NRC regulation, 10 C.F.R.

§ 40.42, addressing the obligations of a licensee once a licensed activity has terminated.13 This

concern stemmed from the fact that, according to the Federal Register notice, Shieldalloy's

initial decommissioning plan had been submitted to Staff in 2005-nearly seven years after its

ferroalloy production ceased in 1998.14

12 Id. at 1-2.

13 See discussion infra p. 11.

14 71 Fed. Reg. at .66,986.
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During the April 28 telephone conference, two things became apparent. First, contrary

to the background statement in the Federal Register notice, a decommissioning plan had been

submitted to the Staff considerably earlier than 2005.15 Further, interaction between Shieldalloy

and the Staff had taken place in the years leading up to and following submittal of its initial

decommissioning plan.16 This revelation led the Board to request detailed written accounts from

the Staff and Shieldalloy of precisely what had transpired between 1998 and the submittal of the

supposedly revised decommissioning plan in 2005.17

Second, it became clear to this Board that no interim protective measures have been put

in place at the Newfield site. The pile of slag and baghouse dust remains as it was when

Shieldalloy notified the NRC that its production activities had ceased.18 The central issue in this

proceeding is the adequacy of the proposed engineering barrier. During the telephone

conference, New Jersey reiterated its concern regarding the inadequacy of Shieldalloy's

proposed cap, also stating that "interim measures should be taken" before the decommissioning

plan is approved "to prevent the contamination that [is] occurring right now" to the surrounding

environment. 19

On May 8, 2008, in response to the Board's directive, the Staff filed a summary of

actions, and Shieldalloy filed a chronology of events, both relevant to the decommissioning of

15 Official Transcript [Tr.] at 9-10, 12.

16 Id. at 16.

17 Id. at 33-34.

18 Id. at 19 (Mr. Travieso-Diaz: "One of the features of the decommissioning plan is to provide

a very hefty layer of rock cover, and an impervious membrane... on top of [the slag and
baghouse dust] once the decommissioning plan gets approved. Right now, there is no cover.").
See also id. at 21.

19 Id. at 45.
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the Newfield facility. 20 These documents provide a detailed account of events as portrayed by

each party and are readily available to the Commission and the public alike through the NRC's

Agencywide Documents Access and Management System (ADAMS). 21

In sum, the parties' submittals portray that Shieldalloy's operations ceased in 1998 with

the decommissioning of the facility except for the continuing presence of the slag and baghouse

dust at issue here.22 Shieldalloy thereafter sought to find a market for these waste materials,

meanwhile notifying the Staff of its efforts.23 From 1998 to 2001, the Staff permitted Shieldalloy

to delay development of a decommissioning plan and to continue the pursuit of a slag and

baghouse dust market. When, after two years that endeavor proved unavailing, Shieldalloy

requested, and was granted, an additional year by the Staff to locate a buyer for the slag and

baghouse dust.24 In 2001, Shieldalloy expressed to the Staff its intention to terminate its license

and was granted another year to prepare a decommissioning plan; this decommissioning plan

(denominated Rev. 0) was submitted in August 2002-more than four years after operations

had ceased at the Newfield facility. 25 The August 2002 decommissioning plan was then

rejected for its presumption that the State of New Jersey would assume an oversight role for the

decommissioning of the site.26

20 NRC Staffs Summary of Actions Relevant to Decommissioning Shieldalloy's Newfield

Facility (May 8, 2008) [hereinafter Staffs Submittal]; Shieldalloy's Submittal Regarding
Chronology of Events Related to the Decommissioning of the Newfield, NJ Facility (May 8,
2008) [hereinafter Shieldalloy's Submittal].

21 Staffs Submittal (ADAMS Accession No. ML081360527); Shieldalloy's Submittal (ADAMS

Accession No. ML081350612). Documents available in ADAMS may be accessed on NRC's
public website at http://www.nrc.gov/reading-rm/adams/web-based.html.

22 Staffs Submittal at 4.

23 Shieldalloy's Submittal at 5; Staffs Submittal at 4.

24 Staffs Submittal at 4-5.

25 Id. at 6.

26 Shieldalloy's Submittal at 6.
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From 2002 to 2005, Shieldalloy and the Staff pursued multiple approaches for a

restricted license termination with enforceable institutional controls. In October 2005,

Shieldalloy submitted a new decommissioning plan (denominated Rev. 1). As with the 2002

plan, it was summarily rejected; this time for deficiencies in dose modeling, surface water

hydrology, and erosion protection.27 These deficiencies were purportedly corrected with the

submittal of the decommissioning plan (Rev. la) on June 30, 2006.28 The Board now

understands that further delays are occurring as Shieldalloy addresses deficiencies in this latest

revision that was docketed by the Staff in late 2006.29

B. U.S. Army Decommissioning Proceeding. In recent years, there has been only one

other adjudicatory proceeding involving the decommissioning of a facility at which the

terminated activity carried out under an NRC materials license had left on site a quantity of

radioactive material. The proceeding's history up to the present time is fully chronicled in a

recent Licensing Board decision.30 It is not necessary to rehearse here the detailed account

contained in that decision. For present purposes, the following summary should suffice.

For a period of ten years commencing in 1984, under the auspices of a NRC materials

license the Department of the Army conducted accuracy testing of depleted uranium (DU) tank

27 Staffs Submittal at 8.

28 Id. at 9.

29 The Staff in its submittal also indicates that while reviewing Shieldalloy's decommissioning

plan, it has taken into account public comments on Rev. la, most notably New Jersey's 228
comments and the United States Environmental Protection Agency's 283 distinct comments.
Staff's submittal at 11.

In its latest submittal to the Board, Shieldalloy suggested that a substantial portion of the
delay was attributed to New Jersey. New Jersey filed a response in defense of these
allegations, which is also available publicly in ADAMS. New Jersey Department of
Environmental Protection's Reply to the NRC Staff and Shieldalloy Submissions Regarding the
Chronology of Decommissioning Events (May 15, 2006) (ADAMS Accession No.
ML081440776).

30 U.S. Army (Jefferson Proving Ground Site), LBP-08-04, 67 NRC __ (Feb. 28, 2008) (slip

op. at 1-11).
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penetration rounds at its Jefferson Proving Ground (JPG) site in Indiana. In 1999, some five

years after the testing came to a permanent halt, the Army submitted a decommissioning plan to

the NRC Staff that purportedly addressed the accumulation of DU munitions that remained on

the JPG site. In response to the customary Federal Register notice of opportunity for hearing, a

local organization filed a hearing request challenging the plan.3' In 2000, that request was

granted.32

More than eight years have now elapsed since the initiation of that proceeding. Yet, not

only has there been no resolution of the issues raised by the intervening organization, there is

not even a decommissioning plan currently on the table for consideration by either the NRC

Staff or a licensing board.

To begin with, both the 1999 decommissioning plan and a revised one submitted in

2001 were withdrawn by the Army, the second in favor of an application in 2003 for a five-year

renewable possession-only license (POLA). Then, before the NRC Staff had completed its

evaluation of that submission, the POLA application itself was withdrawn and replaced by an

Army request in mid-2005 for an alternate schedule amendment to the materials license that

would give it an additional five years to complete a site characterization of the JPG site.

Thereupon, a new decommissioning plan, incorporating the site characterization, would be

submitted to the Staff and presumably be subject to challenge before a licensing board.

The alternate schedule proposal was accepted by the Staff and last February approved

by the licensing board over the objections of the intervenor to some features of the methodology

the Army intends to employ in carrying out the site characterization.33 The proposal calls for the

submission of a decommissioning plan by 2011. Thus, it will likely be some 17 years after the

31 Notice of Consideration of Amendment Request for U.S. Army Jefferson Proving Ground Site

in Madison, Indiana, and Opportunity for a Hearing, 64 Fed. Reg. 70,294 (Dec. 16, 1999).

32 U.S. Army (Jefferson Proving Ground Site), LBP-00-9, 51 NRC 159 (2000).

33 See Army, LBP-08-04, 67 NRC at - (slip op. at 57).
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testing activity was permanently terminated before the decommissioning plan for the JPG site

will next undergo Staff scrutiny.

Moreover, even if the then plan meets with Staff approval, it well might be contested as

insufficient by the local organization that has been involved in this matter over the course of

more than eight years. In the event of such a contest, it could be another year or two before

there is a final determination regarding the measures, if any, that must be taken to ensure that

the public health and safety and the environment are not adversely affected by the DU

munitions remaining on the JPG site.

II1. DISCUSSION

A. The Commission's regulations are most specific with regard to the obligations of the

holder of an NRC materials license once either (1) a decision has been reached to cease

permanently the principal activities conducted under the aegis of the license; or (2) no such

activities have been conducted for a period of 24 months. In such circumstances, the licensee

must provide written notification to the NRC Staff within 60 days and, additionally, either (1)

begin decommissioning of the site so that the building or outside area is suitable for release in

accordance with NRC requirements; or (2) submit a decommissioning plan to the Staff within

12 months of the notification.34

Implicit in those requirements would appear to be a recognition that, once a licensed

activity has come to an end, the decommissioning of the site should proceed with dispatch to

ensure that all measures required to ensure the public health and safety and to protect the

environment are seasonably taken.35 Granted, section 40.42(d) does not establish a time

34 See 10 C.F.R. § 40.42(d).

35 See Timeliness in Decommissioning of Materials Facilities, 59 Fed. Reg. 36,026, 36,026
(July 15, 1994) (the timeliness in decommissioning rule incorporated into section 40.42 "is
intended to reduce the potential risk to public health and the environment from radioactive
material remaining for long periods of time at such facilities after licensed activities have
ceased.").
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period within which the Staff must make its ultimate determination regarding what

decommissioning activities might be necessary in order to provide such assurance and

protection. Obviously, what the Staff review will entail in a particular case will be largely

dependent upon the complexity of the safety and environmental issues presented in that case.

That said, however, it is reasonable to read into the section a contemplation that, upon being

apprised of the termination of a licensed activity, the Staff will deem its duty to include seeing to

it that all decommissioning issues are approached and resolved as expeditiously as possible.

Indeed, is not that the justifiable expectation of those persons who are located in close enough

proximity to the site to have legitimate concerns regarding the radioactive materials that remain

on site?

In that regard, it often will be in the economic interest of a licensee to put off as long as

possible implementing expensive remediation measures, whether determined necessary by the

NRC Staff or by a licensing board, in its consideration of an intervenor's challenge to a

submitted decommissioning plan.36 Given that financial reality, it seems to us that there might

be a particular obligation on the part of the Staff to insist that the licensee not merely comply

strictly with the provisions of section 40.42(d) but, as well, do whatever is thereafter required of

it in a sufficiently timely fashion to ensure no unnecessary delay in the accomplishment of site

decommissioning.

B. 1. As previously summarized in this memorandum, in submittals provided at our

direction, Shieldalloy and the NRC Staff provided full accounts of what has transpired on the

decommissioning front since 1998. In addition, New Jersey responded in writing to the

Shieldalloy charge that the State bears most of the responsibility for the current state of affairs.37

36 Although we are not prepared to conclude that such a consideration played a part in

Shieldalloy's conduct since it terminated the licensed activity a decade ago, the fact remains
that it is faced with at least the possibility of being ordered at day's end to do much more by way
of site remediation than it now proposes.

37 See supra note 29.
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We do not intend to freight this memorandum with a close analysis of the content of the several

submissions.38 It is enough to note that we have failed to discern in the submissions of either

Shieldalloy or the Staff a sense of anything even remotely approaching urgency with regard to

the resolution of the decommissioning issues on the table.

As a consequence, ten years after the licensed activity ceased, there remains on

Shieldalloy's Newfield site a large slag pile containing radioactive material. Acting on behalf of

its citizens, New Jersey maintains, among other things, that the passage of rainwater through

the pile will produce unacceptable groundwater contamination. In that connection, it disputes

the adequacy of Shieldalloy's proposal to cap the pile with nothing more than native soil and

rock. The validity of that proposal apparently will now not receive a Staff determination for over

another year (if not still longer). In the meanwhile, as has been the case for the past decade,

the pile will not even have the assertedly inadequate cover called for in the challenged

decommissioning plan, or some type of alternate cover, to reduce ongoing impacts.

We think it beyond cavil that the residents of the Newfield area who might possibly be

affected by contaminated groundwater were entitled to greater consideration. And, while

acknowledging the importance of the Staff taking the time necessary to ensure that the

conclusion reached on the issues raised by New Jersey (and any others that occur to it on its

own) are fully informed ones, it is worth noting that what is involved here is nothing more than a

slag pile. As such, we would think that the Staff inquiry here rates relatively low in comparative

complexity among the numerous site decommissioning proposals it confronts.

B. 2. With respect to the JPG decommissioning situation is, it is now some 14 years

since the Army terminated the munitions testing on the site. Yet, no decision has been reached

regarding what measures are to be taken to ensure that the DU munitions amassed on site do

not present an undue radiological safety or environmental threat. Still more to the point, there is

38 As previously noted, supra note 21, the submissions are available for inspection on ADAMS.
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not even a decommissioning plan currently on the table. Instead, as matters now stand, it likely

will be at least 2011-some 17 years after the licensed activity came to an end-before the Staff

will have in hand a decommissioning plan that might possibly meet with its approval (and that of

a licensing board if challenged).

As we have seen, this state of affairs is the product of the Army having waited five years

to file its initial decommissioning plan (in seeming violation of Section 40.42(d)) and then, over a

period of several years, having changed directions several times. If the Staff had any concern

with the erratic course that the Army pursued up to and including its application for an additional

five years to come up with yet another decommissioning plan, that concern certainly was not

made known. To the contrary, for all appearances, the Staff has seen no problem with the

residents of the JPG site area being kept in the dark for conceivably as long as two decades

with regard to what (if anything) the Army will be required to do to remediate the site.

IV. CONCLUSION

As this Board sees it, the history of these two decommissioning proceedings speaks for

itself. It remains at least possible, of course, that it is not the universally held and applied belief

of the NRC Staff that it is appropriate to have decommissioning issues remain unresolved for

well over a decade. Nonetheless, there seems to be a substantial possibility that these

proceedings do not stand alone as representatives of a more than casual attitude on the Staffs

part with regard to the decommissioning of sites on which radioactive materials remain as a

potential threat to public health and safety and to the environment.

Given that licensing boards lack the authority themselves to oversee the Staffs

performance of its regulatory responsibilities (apart from compliance with the dictates of the

National Environmental Policy Act), we are not empowered to inquire further into the matter, let

alone to order some corrective measures. Thus, as noted in the introduction to this

Memorandum, the sole course available to us is a referral of the matter to the Commission for

its consideration.
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To avoid any possible misunderstanding, we wish to make it clear that nothing that has

been said above should be taken as a criticism of anything that the NRC Staff has substantively

done in the course of its technical review in either case. Our concern is exclusively with the

pace, and therefore not at all with the content, of the Staffs review. Additionally, we are not

suggesting that there are steps that might be taken at this point to accelerate materially

decommissioning in the specific proceedings discussed herein. In the totality of the present

circumstances, that might well be beyond achievement. (The Commission might, however, wish

to make clear to the Staff that it will look with disfavor upon any further slippage in either the

August 2009 completion of the Shieldalloy technical review or the Army's submission by 2011 of

a new decommissioning plan for the JPG site.) Our primary interest is, instead, in the

avoidance of like-protracted delay in the resolution of issues arising in future decommissioning

endeavors. Once again, those living in the vicinity of the sites being decommissioned are owed

no less.
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THE ATOMIC SAFETY
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Rockville, Maryland
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Copies of this Memorandum were sent by e-mail transmission on this date to counsel for (1)
Licensee Shieldalloy Metallurgical Corp.; (2) Intervenor New Jersey Dept. of Environmental
Protection; and (3) the NRC Staff. In addition, as a courtesy, copies will be informally provided
to the service list in the Army proceeding.
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Request for Additional Information

Shieldalloy Metallurgical Corporation
Decommissioning Plan

Docket No. 04007102

The U.S. Nuclear Regulatory Commission (NRC) staff is conducting its safety review of
Shieldalloy Metallurgical Corporation's (SMC 's) proposed plan for decommissioning its
Newfield, New Jersey site. SMC submitted a Decommissioning Plan (DP) (Rev. 1) on October
24, 2005, and a Supplement to the DP (Rev. la), on June 30, 2006. Based on NRC staff
review of these reports and previously submitted information, the NRC staff is requesting the
following additional information to support its evaluation of the potential safety impacts of SMC's
proposed DP.

1. (Section 3.6.2) Update the data on surface water flow in the Hudson Branch at
and near the site to account for the impact of site decommissioning activities and
other changes on this flow.

Basis:

Surface water flow in the Hudson Branch is an important parameter impacting the
interrelationship of groundwater and surface water at this site. Vol. III of the DP (Rev. 1)
(the Environmental Report) (ER) (page 3-20) states that a surface water inventory of
Hudson Branch was performed from 1993 to 1995. However, decommissioning and
other activities at the site could have impacted the onsite surface water drainage and
discharge outlets to the Hudson Branch. Thus, the surface water inventory should be
updated to account for any changes that the previous activities may have had on the
Hudson Branch stream flow. If SMC believes that an update is not needed, then it
should justify why this is not necessary.

Path Forward:

SMC should update the stream flow inventory of the Hudson Branch, or provide a
justification for why an update is not necessary.

SMC should tabulate the most recent surface water withdrawals that have occurred
since the 1990 to 1999 values listed in Figure 3-13 of the ER and summarized on page
3-26 of the ER.

Enclosure
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2. (Section 3.7.2) Update the data in Table 3-4 of the ER, on the existing monitoring

wells (both onsite and offsite) for the SMC site.

Basis:

SMC has evaluated groundwater analytical results in over 50 wells during the past 15 to
20 years. However, the status of these wells for future radiological monitoring should be
addressed. SMC should update the data in Table 3-4 of the ER (Monitoring/Extraction
Well Construction Details) to provide the following additional well statistics: well location
(legal location or referenced to a figure), well ownership, well status (active, damaged,
or abandoned), hydro stratigraphic unit screened, and well type (monitoring, private,
municipal, industrial, or irrigation). The well statistics in Table 3-4 of the ER should be
updated so that future and past sampling and radiological analysis can be adequately
evaluated.

Path Forward:

SMC should provide the updated well statistics mentioned above for the wells listed in
Table 3-4 of the ER. SMC should also indicate which existing figure(s) displays all of
these wells or provide a new figure that shows all wells.

3. (Section 3.7.7) SMC should provide the input data, other pertinent model
procedures, and model results for the groundwater flow and transport modeling
performed using the MODFLOW-SURFACT model referenced in Appendix D of the
DP (Rev. 1a).

Basis:

The NRC staff must independently evaluate the groundwater flow and transport
modeling to provide assurance that the model results and procedures are appropriate
for the physical system at this site.

Path Forward:

The model results should include the calibration model run and the simulation scenario
run in which the engineered barrier for the slag pile fails, radionuclides leach from the
slag pile into the groundwater, and a well about 100 feet down gradient of the Storage
Yard provides groundwater for a residential use. SMC should provide electronic
versions (CD or DVD) of the input data, model procedures, and aforementioned model
results of its groundwater flow and transport modeling using the MODFLOW-SURFACT
model.

2
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4. (Section 3.7.8) SMC should provide the existing radiological data for the SMC site
from the 1990's to the present for all onsite, and offsite groundwater, surface
water, and stream sediment monitoring sites.

Basis:

The NRC staff must evaluate the impact of site-generated radionuclides on the
groundwater, surface water, and stream sediment to understand existing and potential
fate and transport of site-generated radionuclides at the SMC site. Furthermore, SMC
has not demonstrated whether site-generated radionuclides have moved offsite. Data
on the aforementioned parameters are essential for the NRC staff to assess whether
these radionuclides have migrated offsite.

The radiological data for the site's groundwater (the 2004 and 2005 sampling events in
the ER) do not contain an adequate number of samples up gradient or down gradient
(with respect to groundwater flow) of the slag pile area to characterize the radiological
conditions.

Path Forward:

Provide a tabular summary of all groundwater, surface water, and stream sediment
investigations conducted at the site. SMC should provide all existing radiological data
for this site from the 1990's to the present for all upgradient (including background),
onsite, and downgradient groundwater, surface water, and stream sediment monitoring
sites. Provide those data not previously transmitted to the NRC for radiological
characterization.

SMC should provide an updated figure delineating the location of all groundwater,
surface water, and stream sediment monitoring sites from the 1990s to the present.
The figure should include background, upgradient, onsite, and downgradient sampling
locations.

If the existing data for these parameters are not adequate for characterization, then
SMC should develop additional upgradient, onsite, and downgradient groundwater
monitoring sites to collect the radiological data.

SMC should list its sampling and analytical procedures, minimum detectable
concentrations, and uncertainty for all radiological analyses performed on the above
requested water and sediment samples.

SMC should summarize how the measured characterization data support the volume
estimates of radioactive materials accumulated in the Storage Yard and in other areas
(such as the T12 Tank and the sediments in the Hudson Branch), and the estimated
labor and waste disposal volumes required for the proposed action.

3
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5. (Section 3.7.8) An evaluation of potential leachate (radionuclides and other
inorganic materials) movement from the consolidated radioactive materials (slag
and baghouse dust) to the saturated zone (Upper Cohansey sands) needs to be
provided for current and future conditions.

Basis:

The NRC staff is unable to adequately assess the potential dose to humans and the
impact on the environment without an understanding of the potential for leaching of
radionuclides from the consolidated radioactive materials into the vadose and saturated
zones.

Path Forward:

SMC should perform an evaluation of current and potential leachate generated from the
consolidated radioactive materials. This evaluation should include the current and
potential leachate transport through the vadose zone into the saturated zone with site
developed/estimated hydraulic conductivities (K) and distribution coefficients (Kd).

The evaluation of current and potential leachate generated by the proposed action
should consider all types of accumulated materials including the various types of slag,
baghouse dust, building rubble, and soil.

6. (Section 5.2.2.2.1) SMC should indicate the volume and type of soil that will be
used in the engineered barrier that will overlie the consolidated radionuclide-
bearing materials in the Storage Yard.

Basis:

The NRC staff will need the volume and type of soil used in the engineered barrier to
evaluate both runoff and evapotranspiration from the cap.

Path Forward:

SMC should identify the volume and type of soil that will be used in the engineered
barrier and its appropriate soil parameters that impact runoff and evapotranspiration
from the cap.

7. (Section 4.4) Provide bases for the radionuclide concentrations for materials to
be consolidated into the restricted area cell.

Basis:

Descriptions of the radionuclide concentrations proposed for consolidation in the
engineered cell in the restricted area are needed to support the dose assessments for
the restricted area. Based on the information provided in the DP (Rev. 1 and Rev. 1a),
SMC has not provided a sufficient basis for the radionuclide concentrations for these
materials. Without support for this information, the NRC staff cannot conclude that the
dose assessments are acceptable.

4
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Section 5.2.1.2 of the DP (Rev. 1 a) discusses the restricted area source term to be used
in the dose assessments. This section refers to Section 4.4 and Table 17.7 of the DP
(Rev. 1) for radionuclide content of the various materials to be consolidated in the
restricted area.

Generally, Section 4.4 does not provide references for the statements about
radionuclide content of the materials to be consolidated. Section 4.4.1 does include
footnote 54, which briefly describes that the radionuclide concentrations for materials
formerly in the haul road were estimated to be 18 pCi/g for each of the uranium and
thorium series, based on exposure rates relative to exposure rates for the
ferrocolumbium slag. Details of this calculation were not provided.

Table 17.7 summarizes radionuclide concentrations for three materials: slag, baghouse
dust, and radioactive soil, and provides a derived source term to represent the
combination of materials proposed for consolidation in the restricted area cell. Table
17.7 provides references, given in footnotes 167-171. Footnote 167 cites the 1992
characterization report (IT 1992a). However, the NRC staff was unable to find
information describing radionuclide concentrations in the slag, baghouse dust, or the
excavated haul road soils that are now stockpiled in the Storage Yard in that
characterization report.

Footnote 168, related to the slag material, refers to a written communication from
Integrated Environmental Management (IEM) to SMC (Berger 1994). This document is
a report of the radiological analysis of seven samples of ferrocolumbium slag. The
document includes a table of concentrations estimated from gamma spectroscopy
analyses of different progeny of the uranium and thorium decay series, with average
values from the different progeny measurements. The average values are those SMC
has used in Table 17.7 of the DP (Rev. 1); however, SMC has not justified that all
measurements were equal in quality. In particular, from examining the measurement
results for Bi-214 and Pb-214, the NRC staff has concerns that the samples may not
have been sealed or fully equilibrated before the gamma spectroscopy was performed.
The results for these two radionuclides are substantially lower than the Ra-226 results,
indicating possible disequilibrium. The TI-208 measurements for the thorium series may
also be affected (the average adjusted TI-208 measurement is lower than the Th-232
and Th-228 measurements). In addition, the sample locations are not described. Thus
SMC has not demonstrated that the averages of the seven sample results are
representative of the slag, which is the most radioactive source in the Storage Yard.

Footnote 169, related to the baghouse dust, refers to a 1992 SMC ER (SMC 1992).
Table 6 of this ER provides information on the mass of thorium and uranium contained
in slags and the baghouse dust (called the "lime pile"). The NRC staff has two
concerns. First, the mass values were converted into equivalent activity concentrations
of Th-232 and U-238. These activity concentrations differ substantially from the values
reported in Table 17.7 of the DP (Rev. 1). In particular, the 1992 ER values indicate a
much higher concentration of Th-232 than of U-238, which differs from the values
provided in Table 17.7 of the DP (Rev. 1). Second, the 1992 ER data are not supported
with any references, so the basis of the information is unknown.
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In its April 24, 2007, response to the NRC staff.request for additional information, SMC
provided additional information on radionuclide concentrations in the baghouse dust
material. An ORISE report (1997) and a letter from IEM (Berger 1995) indicate
radionuclide concentrations substantially different from that provided in Table 17.7 of the
DP (Rev. 1).

Footnote 170, related to the radioactive soil, refers to a final status survey of the haul
road (IEM 1999). The materials of concern are radioactive soils from the haul road, that
were removed and transferred to a pile in the Storage Yard. No information on
radionuclide concentrations in the soils that were scraped from the haul road and moved
to the Storage Yard could be located in this document (IEM 1999).

Footnote 171 relates to the derived source term that is intended to represent all material
proposed for consolidation in the restricted area cell. This footnote states that the
derived source term values were calculated from the concentrations in the slag,
baghouse dust, and soil, weighted by the masses of the three components. Masses for
12 areas of radioactive materials are provided in Table 17.1 of the DP (Rev. 1). It is
unclear to the NRC staff which type of material (i.e., slag, baghouse dust, or radioactive
soil) is assumed for some of these areas. The DP (Rev. 1) does not fully describe how
the weighted average concentrations for the derived source term was determined.

To summarize, based on the above inconsistencies, lack of supporting data, and lack of
transparent calculations, the radionuclide concentrations used for the derived source
term of the materials proposed for consolidation in the restricted area cell are
insufficiently supported for use in the dose assessments.

Path Forward:

Provide a detailed discussion of the development of the radionuclide concentrations
used for the derived source term of the materials proposed for consolidation in the
restricted area cell. Supporting measurement data should be provided.

8. (Section 4.4 and Table 17.1) Provide bases for the volumes of materials proposed
for consolidation into the restricted area cell.

Basis:

The volumes of materials proposed for consolidation in the engineered cell in the
restricted area should be described to support the dose assessments for the restricted
area (in part, the volumes are used to develop the "derived source term" or average
source term concentrations). The volume of materials are also needed to support the
cost estimates for alternatives and to support the cost-benefit analysis and ALARA
evaluation. Based on the information in the DP (Rev. 1 and Rev. 1a), SMC has not
provided a sufficient basis for the volumes for these materials. Without support for this
information, the NRC staff cannot conclude that the dose assessments and ALARA
evaluations are acceptable.
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Section 5.2.2.2.2 of the DP (Rev. la) discusses the contaminated zone layer of the
proposed cell in the restricted area, including the total volume of 65,800 M3. This
section refers to Table 17.1 of the DP (Rev. 1) for volumes of the various materials to be
consolidated in the restricted area (that make up the total). Table 17.1 does not
reference the source for this volume information.

In addition, Section 4.4.1 of the DP (Rev. 1) discusses volumes of ferrocolumbium slag,
baghouse dust, and soil excavated during the haul road remediation. Though there is
not a clear one-to-one correspondence between these materials and the areas
described in Table 17.1, the volumes are inconsistent.

Path Forward:

Provide a detailed discussion of the volume estimates developed for the materials
proposed for consolidation in the restricted area cell. Supporting measurement data
should be provided, as appropriate.

9. (Chapters 4 and 5) Provide a complete discussion about radiological
contamination in the Hudson Branch, and how the radiological criteria are or will
be met.

Basis:

The status of radiological contamination in the Hudson Branch has not been sufficiently
described for the NRC staff to be able to conclude that the radiological criteria will be
met.

Section 4.4 of the DP (Rev. 1) indicates that residual radioactivity was identified in the
Hudson Branch watershed in the late 1980s. It is stated that a radiological risk
assessment for the Hudson Branch (IT 1992b) showed that the radionuclide
concentrations presented an insignificant risk to members of the public. The staff notes,
however, that SMC needs to demonstrate that the radiological criteria for unrestricted
use (the Hudson Branch is located in the proposed unrestricted use area of the site)
have been met. In addition, the staff notes that the risk assessment indicated that the
concentrations of contaminants were based on conditions as they existed in 1991 and
that the effect of future (i.e., post-1991) releases were not considered. For the
characterization to be applicable, it needs to relate to current and future conditions in the
Hudson Branch.

Section 4.4 of the DP (Rev 1.) also refers to the ER (Appendix 19.9 of the DP (Rev 1.))
for additional data on soil sampling. The ER contains, in Maps 6, 7, and 8 of Appendix
B, locations and results of soil, sediment, and surface water sampling for U-238,
Th-238, and Ra-226. These maps show elevated concentrations compared to
background.

Section 4.6 of the DP (Rev. 1) states that surface water collected from the vicinity of the
site does not exhibit concentrations elevated above background. The citation for this
statement is the Remedial Investigation (RI) report (TRC 1992). However, the RI report
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does not contain information on radiological constituents; it only addresses non-
radiological contaminants. In addition, the NRC staff notes that the statement (that
surface water did not exhibit concentrations elevated above background) appears
inconsistent with data in the ER maps [which were taken from the 1992 site
characterization report (IT 1992a)], which shows concentrations of U-238, Th-232, and
Ra-226 in surface water in or around the Hudson Branch that appear to be elevated
above background concentrations.

Section 3.11.1.2 of the ER (Appendix 19.9 of the DP (Rev 1.)) discusses radionuclide
concentrations in the Hudson Branch. This section of the ER refers to the 1992
Characterization report (IT 1992a), and states that the characterization report concluded
"that the presence of uranium and thorium plus progeny in the sediment samples do not
contribute significantly to the ambient background exposure rate in the area." The NRC
staff could not find such a conclusion in the IT characterization report (IT 1992a).

The licensee has not demonstrated that the residual radioactivity in the Hudson Branch
is acceptable under the dose criteria of the LTR (i.e., 25 mrem/year and ALARA for
unrestricted use).

In summary, the information presented in the DP regarding sediment and surface water
contamination in the Hudson Branch appears dated, is inconsistent, and is not well
supported.

Path Forward:

If the licensee intends no remediation in the Hudson Branch, then SMC should provide a
detailed discussion of the residual radioactivity in the Hudson Branch and the basis for
concluding that the existing conditions are within the radiological criteria for unrestricted
use (i.e., 25 mrem/year and ALARA). Supporting measurement data should be
provided.

If the licensee intends to perform radiological remediation in the Hudson Branch, then
SMC should describe the planned remediation, and should demonstrate that the
remediation will achieve the radiological criteria for unrestricted use (i.e., 25 mrem/year
and ALARA). Supporting measurement data should be provided.

10. (Section 4.5) Describe the remedial characterization data that will be needed to
evaluate residual radioactivity in soils that have not been identified or sufficiently
characterized.

Basis:

Section 4.5 of the DP (Rev. 1) discusses the possible subsurface residual radioactivity
that may exist on the site, indicating that slag may have been used as fill at a number of
locations throughout the site. This section discusses two such areas, the southwest
fence line and the T12 Tank Area, however, the NRC staff could not find a figure in the
DP that outlines the locations of these areas. The DP neither describes any plan for
remediating these areas, nor provides a plan for determining if remediation is needed or
if the current concentrations would meet the dose criteria for unrestricted use.
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Footnote 65 of the DP (Rev. 1) states that these areas will be addressed during the site-
wide final status survey. This is not sufficient for the NRC staff because a final status
survey is designed to demonstrate that areas meet the dose criteria, not to locate areas
of contamination nor to evaluate the extent of contamination and the need for
remediation. The NRC staff notes that Section 14.1 of the DP (Rev. 1) discusses
characterization surveys, but that section does not describe any additional planned
characterization work.

The NRC staff is also concerned that SMC mentions the existence of possible
subsurface contamination in a number of locations; however, no information on plans to
either locate or evaluate areas other than the two described above have been
discussed. The NRC staff recognizes that all contamination requiring remediation may
be identified before remediation begins. However, characterization should be sufficient
to bound the range of contamination present at the sites. Without further plans in this
regard, the NRC staff is unable to conclude that SMC will be successful in identifying all
radioactive material on the site that could require remediation to meet the unrestricted
use criteria.

Path Forward:

SMC should identify additional locations where residual radioactivity exists and evaluate
the data needed for those areas (including the two areas already identified) to determine
if they meet the dose criteria for unrestricted use or if remediation would be necessary.

In addition, the licensee should describe the locations of the southwest fence line and
the T12 Tank Area, including the use of figures or maps, as appropriate.

11. (Section 5) Provide additional input for the responses to the Environmental RAIs

(Numbers 7 through 14) that were submitted on March 19, 2007.

Basis:

SMC noted that it will be providing additional input for many of the dose analysis RAIs at
a later date. It is stated that this input will be included along with the response to RAI
No. 11. However, some of the NRC staff questions were not answered, and it's unclear
if SMC will be providing a response to those RAIs at a later date. For example, for RAI
No. 9, staff asked for SMC to provide the approach used to identify sensitive
parameters, but no description was provided. For the action to be taken related to RAI
No. 9, SMC does not state whether it will be providing a response to this question at a
later date.

Path Forward:

Provide complete responses to each of the questions that NRC staff transmitted on
March 19, 2007.

12. (Section 5) Identify the category for each type of scenario analyzed.
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Basis:

SMC based its compliance scenario(s) on reasonably foreseeable land use. NRC
guidance (NUREG-1757, Vol. 2) recommends that the licensee identify what land uses
are less likely but plausible (i.e. not for compliance but to provide insights) and evaluate
scenarios consistent with these less likely but plausible land uses when choosing the
reasonably foreseeable land use. SMC has identified and evaluated various scenarios
but does not provide a clear distinction between those that are considered reasonably
foreseeable and used for compliance and those that are less likely but plausible and
presented for information purposes. SMC uses various terms for describing the types of
scenarios such as, reasonable, possible although not likely, unlikely and applicable.
Using terminology consistent with NRC guidance would allow staff to clearly understand
the intended category for each scenario.

Path Forward:

Clearly identify each scenario analyzed according to the terminology provided in Table
5.1 of NUREG-1757, Vol. 2.

13. (Section 5.3) Provide additional support for assumptions made regarding the
receptor location.

Basis:

In determining what are considered reasonably foreseeable land uses of the site, SMC
needs to provide additional support to bolster its assumptions. Specifically, SMC makes
assumptions about the unlikelihood of residential and farming encroachment, but
doesn't relate this to how the existing surrounding land-use has or has not changed over
time. SMC's basis for why encroachment of residential and/or farming will not occur is
reliance on the long-term control (LTC) license. The LTC license applies only to the
restricted area. Therefore, staff does not see how the LTC license would prevent
encroachment outside of and up to the fence line of the restricted area. The NRC staff
also questions the validity of this assumption considering that there is evidence of
residences being built in the area. Also, according to Figure 3-2 of Vol. III of the DP
(Rev. 1), a portion of the SMC site is considered a suburban planning area and the
remainder of the site as a rural/environmental sensitive planning area. Further,
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA)
restrictions related to soil contamination do not provide a strong basis for preventing
future construction after soil remediation is complete.

It is also unclear why it is appropriate to assume that a residence will not be located
closer to the engineered barrier than 1000 feet away from the restricted boundary1

1SMC's Supplement to the DP (Rev. la) assumes that the hypothetical resident is to be
located 1000 feet from the boundary of the restricted area; however, the Microshield analysis
seems to reflect an assumption that the receptor is 1000 feet from the pile. In addition, Section
1.2 of the DP (Rev. 1 ) states that the nearest off-site resident is located 100 feet from the
property. This statement contradicts the assumption that was made in the dose assessment.

10

(Page 40 of Total)



USCA Case #11-1449 Document #1349352 Filed: 12/22/2011 Page 11 of 44

(Section 5.3.3.2), especially in light of the fact that part of the site will be released for
unrestricted use. Under the controls-fail scenario, no discussion is provided as to why a
residence could not be located within the boundaries of the restricted area, even if the
residence is not assumed to be located on top of the engineered barrier. Based on
Figure 18.6, which shows the planned layout of the engineered barrier following
decommissioning, there appears to be more than an acre of available land within the
restricted area. Further, no discussion or explanation is provided as to why an industrial
worker will only be located outside of the restricted area. This assumption is
questionable, especially if access controls to the restricted area fail.

Path Forward:

Provide a map that identifies the location of the CERCLA well restriction area. Provide a
map that identifies the location of the nearest residence relative to the SMC site, and
correct the DP, as appropriate. Justify the assumed location of the residence and
industrial worker in relation to the proposed engineered barrier, in light of potential uses
of the site, failure of access controls to the restricted area, and given current
surrounding land-use trends. Alternatively, re-evaluate the potential doses for these
scenarios considering a closer location relative to the proposed engineered barrier,
including one within the restricted area when controls fail.

14. (Section 5.3) Provide additional information on agricultural uses in the area.

Basis:

SMC does not analyze a resident farmer scenario but does not justify its exclusion as a
plausible scenario. Section 3 of Vol. III of the DP (Rev. 1) explains that several acres of
land in Gloucester County and Cumberland County are used for agricultural purposes,
and it states that prime and unique farmlands (based on soil type) were identified in the
vicinity of the SMC facility. Figure 1.1 of Vol. III shows farmland that is owned by SMC.
However, uses for this farmland are not explained. In response to RAI No. 11 of the
March 19, 2007, Environmental RAIs, SMC mentions anticipated continued agricultural
use of the surrounding area. SMC needs to provide justification for excluding the
resident farmer scenario.

Path Forward:

Identify farms or agricultural activities occurring within the vicinity of the SMC site and
give their proximity to the site. Specifically, explain whether the farmlands in the area
are used for cattle grazing. Identify what crops, if any, are grown on the adjacent
farmlands. Provide details (i.e. type of agricultural activities and location) on the type of
agricultural activities that SMC references in the aforementioned RAI responses.
Explain any other future plans for agricultural activities in the area. Provide justification
for excluding the resident farmer scenario or include a resident farmer scenario in the
dose analysis. The justification should explain how potential uses of the site differ from
current agricultural land use trends in the region.

15. (Section 5.3.3.1) Clarify the discrepancy regarding the cover erosion rate under
the controls-fail scenario.
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Basis:

In Section 5.3.3.1 of the DP (Rev. la), SMC assumes that the cover will be maintained
and does not erode while institutional controls are in place. This statement is
inconsistent with the corresponding scenario, which is analyzed under the conditions
when controls fail.

Path Forward:

Revise the statement regarding the cover erosion rate for the recreational scenario
when controls fail. Explain whether SMC assumes that this cover will or will not erode.
In addition, provide a basis for this assumption given the proposed cover design and
performance of that design over 1000 years.

16. (Section 5.3.3.3) Justify exclusion of the ingestion and inhalation pathways for
the excavation scenario.

Basis:

In Section 5.3.3.3 of the DP (Rev. 1a), SMC states that slag is hard and difficult to chip
or pulverize, which eliminates the potential for ingestion or inhalation of radioactive
materials. However, soil and baghouse dust will also be a part of the slag pile matrix
which allows for the potential for ingestion or inhalation of radioactive materials.

Path Forward:

Provide stronger justification for the elimination of the ingestion and inhalation pathway
for the excavation scenario or include these pathways in the analysis.

17. (Section 5.4.3.3) Provide appropriate characterization of the radioactive solids,
slag, baghouse dust, and soil, to support a source term for the performance
assessment model.

Basis:

The slag at the SMC site is a result of a thermoelectric process to extract niobium and
tantalum from ore for use as additives in steelmaking. Characterization of slags
resulting from similar extraction processes on similar ores at other sites in the eastern
U.S. suggest that they are generally composed of relatively exotic minerals in a glassy
matrix. NUREG-1703 (Veblen et al., 2004), entitled "Characterization of Radioactive
Slags," describes material from these other decommissioning sites where niobium and
tantalum were extracted from ores likely similar to those used at SMC. The
radionuclides at these other sites were distributed variably in some of the crystalline and
glass phases that constitute the slags. Some of the crystalline phases appear to be
refractory, i.e. weather resistant, while other phases could be more susceptible to
weathering. Glass, for example, generally, weathers to clays. The weathering process
can result in the release of radionuclides dissolved in the various phases. The slag at
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the SMC site has not been adequately characterized to constrain its performance as a
source term.

Various standardized methods have been used to determine the radionuclide release
rate from the slag, the slag leachability or solubility-limited concentration of
radionuclides in groundwater in contact with the slag at SMC. For example, in 1991 and
1992, the slag was analyzed using the American National Standards Institute/American
Nuclear Society Standard (ANSI)16.1-1986 (letters from Rieman to Fawaz). The DP
(Rev. 1) mentions that a sample of slag was analyzed using EPA's Toxicity
Characteristic Leaching Procedure (TCLP) 13.1. Three slag samples were also
analyzed using ASTM D4319. However, application of the results of each of these
standardized methods to constrain the performance of the slag as a source term suffers
from the non-site-specific physical and chemical aspects of the methods.

For example, the ANSI 16.1 test involves the leaching of a cylinder of dimensions
specified by the standard method. However, leaching of the slag is most likely surface-
area dependent. Over the regulatory period, weathering of the slag could result in an
increase in surface area. The surface area effect on leachability is uncertain.

SMC applied the TCLP to several slag samples to determine leachability. It is unclear
how the results of those leaching procedures were used in the performance
assessment. TCLP is a relatively aggressive procedure, but its non-site-specific
chemistry makes application of its results uncertain. The licensee recognizes the
unique physical and chemical characteristics of the slag as evidenced in the
September 16, 2005, letter from Carol Berger to David Smith (Appendix 19.4) which
states that "While default distribution coefficients are available as part of the code's
supporting database, the unusual physical and chemical characteristics of the slag and
baghouse dust were thought to present actual distribution coefficients that differ
significantly from the defaults." The code that is referred to is RESRAD.

SMC modeled the site performance with RESRAD. One abstraction method to describe
a source term in RESRAD involves using Kd values of the contaminated zone. SMC
used the ASTM D4319 standardized procedure to determine the Kd values of the slag
and baghouse dust. Distribution coefficients describe the ratio of the concentration of
radioelements on the solids to the concentration in the coexisting liquids when the
processes controlling the distribution are sorption and desorption. However, if the slag
at SMC is similar to those described in NUREG-1703, the radionuclides are most likely
dissolved in the phases of the slag. Consequently, applying a distribution coefficient,
Kd, to describe the partitioning of radionuclides between the solids and the coexisting
groundwater, is inappropriate. The ASTM D4319 analytical method describes
contacting uncontaminated granular material with groundwater traced with a
radionuclide of concern for no more than 14 days. Using radioactive slag and
uncontaminated groundwater would be inconsistent with this procedure, especially if the
processes affecting radionuclide partitioning are not sorption-desorption.

Instead of characterizing the isotopic composition of the slag in the DP, SMC assumes
secular equilibria among the decay progeny. This assumption is intended to maximize
the concentration of contaminants in the source term for the performance assessment.
However, maximum concentrations in the source term do not necessarily lead to
conservative estimates of dose to the receptor when multiple exposure pathways are
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expected. Valuable information on leachability may be obtainable by analysis of the
isotopes of the decay series. For example, Ra-228 is a decay product of Th-232. With
a half-life of 5.76 yrs, Ra-228, in a 20 year-old undisturbed slag, should approach
secular equilibrium with the Th-232 parent. If this is not the case, then leaching would
be suggested over the time period since the slag has been stored. NUREG/CR-6632,
Solubility and Leaching in Site Decommissioning Management Plan (SDMP) Slags
(Felmy et al., 2002), describes an example where isotopic analyses of slag from another
decommissioning site in the eastern U.S. showed progeny that were not in secular
equilibrium with the Ra-226 parent. The authors suggested that the material was
porous enough that gaseous Rn-222, the first decay product of Ra-226, had time to
escape, (half-life 3.3 days), before itself decaying to solid Po-218. At another site
described in this study no disequilibria was evident, suggesting this material was less
permeable.

The leachability of the slag over the 1000-year regulatory period is uncertain. As the
slag weathers, physical degradation and mineral alteration could affect the leach rate or
release of radionuclides. An increase in surface area could result in higher release
rates as the surfaces dissolve or possibly lower rates due to increased sorption sites.
NUREG/CR-6632 (Felmy et al., 2002) also demonstrated that Th solubility increased
significantly at low pH values. Whether low pH could occur within the regulatory period
at SMC is uncertain.

Path Forward:

Characterize the stored materials to estimate the leachability of the slag and baghouse
dust. This would include an analysis of the existing radionuclides, parents and decay
products, to determine the extent of secular equilibrium. Also, SMC should identify in
which phases in the slag the radionuclides are contained. This information would help
to justify the leaching mechanism responsible for release of the radionuclides. Sampling
should capture the variability of material types (e.g. slag, baghouse dust, radioactive
concrete, and radioactive soils). Leaching/solubility procedures should include
determining the effects of surface area/particle size, experiment duration, and range of
future water chemistries on radionuclide concentrations in the groundwater.

18. (Section 5.4.3.3) Provide adequate characterization of sorption parameters for
use in the performance assessment.

Basis:

Table 17.5 lists Kd values for actinium, protactinium, lead, radium, thorium, and uranium
in the contaminated zone, unsaturated zone, and the saturated zone. It is noted that for
actinium and protactinium, different Kd values are provided for the saturated zone
compared to the contaminated and unsaturated zones. The source for these values
was Sheppard and Thibault 1990. The lead values are the same for all three zones with
the source being RESRAD default (Yu et al., 2001). On the other hand, the partition
coefficients for radium, thorium and uranium are site-specific, determined by laboratory
analysis. These site-specific parameters do not vary for the different zones.
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Given that SMC chose Kd values for some of the radionuclides that depend on the
zones in which they are located, it seems inconsistent that the site-specific
measurements would not also show a zone dependency. This may be a result of limited
sampling.

The Kd values associated with the slags are large. Large Kd values for the soil
underlying the contaminated zone is not demonstrated. By assuming large Kd values,
the leached radionuclides can be stored on the solids, reducing the exposure to the
receptor.

Path Forward:

Determine the Kd values for each of the zones to be used in the performance
assessment or explain why the values in the DP are adequate.

19. (Appendix E) SMC should provide information regarding riprap gradations, riprap
durability, and quality assurance procedures for rock production and placement.

Basis:

Staff review of the DP (Rev. 1 and Rev. la) indicates that little or no information is
provided regarding the gradations, durability, and quality assurance procedures that will
be used for the side slope rock and the apron rock. Riprap gradation information is
needed to determine if the gradations meet minimum criteria for size and uniformity.
The gradation information should be provided for staff review and approval prior to
production of the rock. Examples of acceptable gradations may be found in NUREG-
1623 and NUREG-1757.

Additional information is needed to assess the durability of the proposed rock. SMC
should select a rock source, perform durability testing using the tests suggested in
NUREG-1623 and NUREG-1757, perform petrographic examination(s), and provide the
data for staff review.

Path Forward:

Provide additional information regarding the quality assurance (QA) programs, quality
control (QC) programs, testing procedures, and inspection procedures that will be used
during construction to confirm rock gradations, rock layer thicknesses, and rock quality.
The information should include the specific tests and the frequency of testing. General
guidance may be found in NUREG-1623 and NUREG-1757.

SMC should select a rock source and indicate the quarry and source that will be used.
As discussed above, SMC should provide detailed information and test data regarding
gradations, durability, and QA/QC procedures that will be used for the selected rock
source. If there is significant variability in the rock source at the quarry, SMC should
provide additional information regarding the QA/QC programs that will be implemented
at the quarry to assure consistency in rock production.
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20. (Sections 5.2.2.2.1, 5.3.3, and 5.4.3.2) Correct the statements related to the use of
a geomembrane in the engineered barrier

Basis:

In the DP (Rev. la), SMC has indicates in drawings that the geomembrane has been
eliminated from the engineered barrier design. However, Section 5.2.2.2.1, Section
5.3.3, and Section 5.4.3.2 of the same DP still refer to a geomembrane.

Path Forward:

Correct these and any other inconsistencies in the DP so the entire document reflects
the latest design information.

21. (Section 5.3) Correct discussion in the DP regarding the engineered barrier and
its relation to the groundwater pathway considerations.

Basis:

Section 5.3 of the DP (Rev. 1), Exposure Scenarios, indicates that one reason for
excluding the groundwater pathway is that the engineered barrier is designed to prevent
rainwater infiltration into the radioactive material. This is not the case, as the
engineered barrier no longer includes a geomembrane in its design, and SMC has not
yet identified and characterized the soil cover material.

Path Forward:

Clarify and correct statements made regarding the engineered barrier and its relation to
the groundwater pathway considerations of the dose assessment.

22. (Sections 5.4.3.2 and 8.3): Provide an appropriate and complete engineered
barrier design and degradation analysis.

Basis:

A complete and accurate assessment of the performance of the engineered barrier
system must be provided. To determine compliance with Subpart E for restricted use,
an analysis is required of: 1) the contribution of the engineered barrier system toward
compliance with the criteria of 10 CFR 20.1403 with institutional controls in place
(25 mrem/yr dose); and 2) the contribution of the engineered barrier system toward
compliance with the criteria of 10 CFR 20.1403 assuming loss of institutional controls

.and maintenance such that the barrier may degrade over time (100 mrem/yr dose).
NUREG- 1757, Vol. 2, Section 3.5.3, provides guidance on the elements that should be
provided to support the assessment of the performance of the engineered barriers,
including the degradation mechanisms and real-world conditions expected for the
barriers (see RAIs on dose assessment and scenarios).
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Path Forward:

Provide an analysis of the impact of the range of disruption/degradation mechanisms
and scenarios, and either a comparison of those impacts to the non-conformance level
of degradation or a comparison of the resulting doses to the 10 CFR 20.1403 dose
criteria. In this analysis, include the engineered barrier geotechnical degradation
mechanisms of slope stability, settlement, liquefaction, freeze/thaw, and root
penetration, particularly under the loss-of-control conditions. Figure 18.8 of the DP
(Rev. 1) shows vegetation on the cover surface. Identify the type of seed mixes to be
used and provide a planting schematic that shows the type and location of vegetation
that would be planted on the engineered barrier.

23. Evaluate the effect of additional leach test results on the engineered barrier

design.

Basis:

SMC's engineered barrier design in the DP (Rev. 1), including the absence of
engineered elements to limit infiltration, is based in part on the assumption that there will
be insignificant leaching to affect performance. However, this risk-informed basis for the
existing cover design is not clearly described. As a result, questions and concerns are
raised about the lack of an infiltration barrier, geomembrane, or liner. Furthermore,
there is insufficient evidence to support the assumption of no leaching and future leach
testing is needed.

Path Forward:

Evaluate the effect of additional slag and baghouse dust leach testing results on dose
assessments, and, if necessary for compliance, revise the engineered barrier design
and related monitoring and maintenance as appropriate. This revaluation could result in
the potential need for added elements to the cover design to reduce potential leaching
and transport of radionuclides, such as an infiltration layer to reduce infiltration or a
composite rock/vegetative cover to increase evapotranspiration, or both. To risk-inform
the design process and evaluate uncertainties in long-term natural processes and
engineered barrier performance, consider conducting sensitivity analyses of a range of
assumptions for leaching, infiltration, evapotranspiration, cover degradation, and other
factors to demonstrate the significance of these key factors and design elements on
compliance with the dose criteria. Use the results from these analyses to describe the
risk-informed basis for the engineered barrier design.

Furthermore, if the engineered barrier cover design is revised, the proposed long-term
monitoring and maintenance activities and annual costs may also need revision along
with the trust fund amount.
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24. (Sections 5.4.3.2 and 5.4.3.3) Explain or correct inconsistencies in assumptions
for material properties.

Basis:

Page 77 of the DP (Rev. 1a), indicates that native site soils have a measured hydraulic
conductivity of 6.4x10 3 cm/sec. However, on page 79, the DP (Rev. la) indicates that
native materials have a hydraulic conductivity of 5.4x10 8 cm/sec.

Page 74 of the DP (Rev. 1 a), indicates that cover densities were assumed based on
density of site material, yet in other sections, the DP indicates SMC's plans to use
unidentified off-site materials.

Path Forward:

Explain or correct the apparent inconsistencies in the dose assessment assumptions for
hydraulic conductivity and density of cover materials and sub-soils. Identify the source
for the off-site materials.

25. (Section 8.3) Provide information related to the final design, construction,

monitoring, and maintenance of the engineered barrier.

Basis:

Section 8.3 of the DP (Rev. 1) indicates that a "final design and specification for the
engineered barrier" will be provided in a subsequent submission after the DP has been
approved. This same section provides a long list of information, analyses, and plans
that SMC will include in this future, post-DP-approval submission. Lacking this
information, a typical statement provided at this time in the DP is, "Soil material for the
engineered barrier will be secured from a certified off-site source, and will be of
appropriate grain size and quality to be stable." Much of the information planned for the
future submission is necessary for the scenario analysis of the dose assessment, and
thus is needed to enable a complete review of the DP. Further, in opposition to the
SMC intention to submit monitoring and maintenance plans after DP approval, Section
17.7.4 of NUREG-1757, Vol. 1, indicates that site maintenance and long-term
monitoring information needs to be provided in the DP. The specifics are necessary at
this time to provide a solid basis for revising the projected costs for monitoring and
maintenance provided in Table 17.14 of the DP (Rev. 1).

Path Forward:

Provide more specific and detailed information on the engineered barrier design,
sequence of engineered barrier construction activities, monitoring, and maintenance as
itemized in the list in Section 8.3, page 95. Include engineered barrier design details,
geotechnical characterization and testing of materials, QA and QC plans for
construction, the Operation and Maintenance Plan, information on post-closure
monitoring, and revisions to the current surveillance and monitoring costs (Table 17.14)
once the actual monitoring and maintenance has been identified. Supporting
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information should include schematics and cross sections of the restricted area
cell/engineered barrier. Provide a description of the equipment (for example, bulldozers
and front-end loaders) that will be used for constructing the engineered barrier and
plans for survey and decontamination of the equipment.

26. (Section 8.3) Additional information and analyses should be provided if SMC
intends to use rounded rock for erosion protection.

Basis:

Based on discussions during the on-site technical meeting, SMC indicated that rounded
rock may be used for erosion protection at this site. However, the method used to
calculate rock sizes (Abt-Johnson Method in NUREG-1623) is based on the use of
angular rock. If rounded rock is used, the rock may need to be about 40% larger.

Path Forward:

SMC should select a rock source as soon as possible. If rounded rock will be used, SMC
should discuss the effects on the required size of the rock.

27. (Sections 7 and 16) Eligibility criteria of 10 CFR 20.1403(a): Demonstrate clearly
what method SMC is using to show compliance with 10 CFR 20.1403(a), the
eligibility requirements for use of restricted use.

Basis:

The NRC regulation in 10 CFR 20.1403(a), which the staff often refers to as the eligibility
requirements for restricted use decommissioning, provides two options for demonstrating
eligibility. For eligibility, the licensee may demonstrate that further reductions in residual
radioactivity to comply with the unrestricted use criteria either: (1) would result in net
public or environmental harm; or (2) were not being made because the residual levels
associated with restricted conditions are ALARA. In the DP, the licensee has stated that
the proposed approach is ALARA (Rev. 1, Section 7), and (Rev. la, Section 16.1) and
has also stated that "further reductions in radioactivity at the site, such as that associated
with the LT Alternative [i.e., license termination for unrestricted use], would result in net
public harm." The licensee has not clearly demonstrated either of these two options, and
it is unclear which option (or whether both options) is intended.

Path Forward:

To demonstrate compliance with 10 CFR 20.1403(a), clarify which of the two options (or
both) is intended to demonstrate compliance: that further reductions in residual
radioactivity to comply with the unrestricted use criteria: (1) would result in net public or
environmental harm; or (2) were not being made because the residual levels associated
with restricted conditions are ALARA.
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28. (Section 7) Eligibility criteria of 10 CFR 20.1403(a): If asserting net public or
environmental harm, then demonstrate net harm.

Basis:

Section N.2 of NUREG-1757 (Vol. 2, Rev. 1), provides guidance on demonstrating net
public or environmental harm. The calculation of net public or environmental harm is a
special case of a general cost-benefit comparison that calculates net harm by comparing
benefits to the cost of doses, injuries, and fatalities incurred. The calculation does not
consider the monetary cost of performing remediation. In the DP (Rev. 1), the licensee
has calculated net harm, without the cost of remediation.

Path Forward:

If the licensee asserts net public or environmental harm as the basis for compliance with
10 CFR 20.1403(a), then the licensee must demonstrate that there is net harm, and the
public or environmental benefits must be compared to detriments, without including the
cost of the action in the equation.

29. (Section 7) Eligibility criteria of 10 CFR 20.1403(a): If asserting ALARA for the
eligibility requirements, then incremental changes to the proposed restricted use
approach should be evaluated.

Basis:

Appendix N of NUREG-1757, Vol. 2, provides guidance on performing ALARA analyses
for decommissioning. In typical ALARA analyses, incremental changes in the approach,
which would reduce doses, are evaluated to determine if the changes are ALARA. This
could be thought of as fine tuning the approach, from the ALARA perspective. The DP
does not provide any consideration of incremental changes to the proposed restricted
use approach.

Path Forward:

Include, as part of the ALARA analysis, consideration of incremental changes to the
proposed restricted use approach. If the licensee believes there are no such incremental
changes to evaluate, the licensee should provide a justification.

30. (Section 7) Eligibility criteria of 10 CFR 20.1403(a): If asserting ALARA for the
eligibility requirements, benefits and detriments should be compared.

Basis:

Appendix N of NUREG-1757, Vol. 2, provides guidance on performing ALARA analyses
for decommissioning. An ALARA analysis should compare costs (detriments) with
benefits to determine if the costs are reasonable for the benefits provided. Table N.1 of
Appendix N lists some of the benefits and detriments that may be applicable. The
primary (but not the only) benefit is generally the collective dose averted in the future.
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The NRC staff notes that SMC has considered the doses incurred for each alternative to
be costs, rather than evaluating averted doses as benefits. This approach makes it
difficult to understand the benefits potentially achieved for the costs of a given
alternative.

Path Forward:

For the ALARA analysis, the licensee should compare benefits to detriments or costs.
The licensee should evaluate the doses averted as a benefit of each alternative.

31. (Section 7) Eligibility criteria of 10 CFR 20.1403(a): Address minimal incremental
actions necessary to achieve unrestricted use.

Basis:

Based on the wording of 10 CFR 20.1403(a), the NRC staff considers that the
demonstration of compliance should evaluate incremental measures that could be taken
to comply with the unrestricted use criteria. In the DP, the licensee evaluated an "LT"
(license termination under unrestricted use conditions) alternative, which assumes
removal and offsite disposal of all residual radioactive materials in the Storage Yard. The
licensee has not demonstrated that complete removal and offsite disposal is necessary
to achieve the unrestricted use criteria. If the amount of remediation work is
overestimated, then the cost of the LT alternative would also be overestimated, which
would bias the net harm or ALARA comparison away from the unrestricted use option.
Thus, the unrestricted use option considered should be an option with minimal
incremental remedial actions to achieve the unrestricted use criteria.

Path Forward:

Whether using either the net public or environmental harm option or the ALARA option,
the licensee should either evaluate what minimal incremental actions or measures
(compared to the proposed action) would be necessary to meet the unrestricted use
criteria, or demonstrate that the LT alternative provides the minimum further reduction in
residual radioactivity and dose necessary to meet the unrestricted use criteria.

32. (Section 7) Eligibility criteria of 10 CFR 20.1403(a): The licensee's eligibility
ALARA analysis should address other societal and socioeconomic considerations.

Basis:

The NRC regulations, in 10 CFR 20.1403(a) and 20.1403(e) require residual radioactivity
be ALARA. The regulations define ALARA (§20.1003) as follows:

"ALARA (acronym for "as low as is reasonably achievable") means making every
reasonable effort to maintain exposures to radiation as far below the dose limits in
this part as is practical consistent with the purpose for which the licensed activity
is undertaken, taking into account the state of technology, the economics of
improvements in relation to state of technology, the economics of improvements
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in relation to benefits to the public health and safety, and other societal and
socioeconomic considerations, and in relation to utilization of nuclear energy and
licensed materials in the public interest."

Based on the definition, ALARA must take into account improvements relative to other
societal and socioeconomic considerations. The Statements of Considerations for the
LTR (62FR39069, July 21, 1997) state:

"To support a request for restricted use, a licensee would perform an
ALARA analysis of the risks and benefits of all viable alternatives and
include consideration of any detriments. This could include estimated
fatalities from transportation accidents that might occur as the result of
transport of wastes from cleanup activities, and societal and
socioeconomic considerations such as the potential value to the
community of unrestricted use of the land."

Guidance in NUREG-1757, Vol. 2, Rev. 1, Section N.1.1, discusses that licensees should
account for benefits including changes in land values, aesthetics, and the reduction in
public opposition to decommissioning activities the licensee is pursuing. The guidance in
Section N.1.1 also states that some benefits can be difficult to'quantify; the NRC staff
does not require that all benefits be quantified.

The licensee did qualitatively address changes in land value due to restrictions on use,
and regulatory costs, but other factors have not been addressed in the ALARA
evaluation. In Section 16.5.4 of the DP (Rev. la), the licensee describes input obtained
from seeking public advice from the site-specific advisory board (SSAB). Part of the
advice was that detriments include preventing development of the rest of the site and
surrounding properties, concerns about not being able to sub-divide the property, and
concerns about property values and rateables. These detriments identified by the public
are societal and socioeconomic considerations, and thus should be addressed in the
ALARA evaluation.

Path Forward:

SMC's eligibility analysis, for compliance with 10 CFR 20.1403(a), needs to more fully
discuss the costs and benefits of the proposed action, and of alternatives to the proposed
action. In the eligibility analysis, SMC should include societal and socioeconomic
considerations, including the undue burdens identified by the SSAB, considerations
identified in the Statements of Consideration for the LTR, and the considerations
identified in the NRC staff guidance (NUREG-1757). The licensee should quantify
benefits and costs that can reasonably be quantified, to allow better comparison between
alternatives. Alternative decommissioning activities such as removal of the radioactive
material may produce a societal benefit of reduction in public opposition, which may be
difficult to quantify. One approach that would be acceptable to the NRC staff is for the
licensee to determine the bases of the public opposition, and to quantify those bases
(e.g., quantification of the benefit of avoiding impact on property values versus costs of
removing the contaminated material). For other benefits or costs that cannot be

22

(Page 52 of Total)



USCA Case #11-1449 Document #1349352 Filed: 12/22/2011 Page 23 of 44

quantified, the licensee should discuss the benefit or cost and should indicate that it
cannot quantify that aspect.

33. (Section 7) Eligibility criteria of 10 CFR 20.1403(a): Provide justification for
concluding that sale to, and disposal of slag at, the International Uranium
Corporation (IUC) uranium mill is not a viable decommissioning option.

Basis:

In the environmental RAIs dated March 19, 2007, the NRC staff asked SMC to provide
feasibility analysis calculations and reports that were prepared to examine the economic
potential of selling slag material to a uranium mill and/or extracting uranium from the
slag. In its responses to the RAIs, dated April 24, 2007, SMC provided correspondence
related to discussions with the IUC uranium mill about selling slag material to IUC for
uranium extraction. In its responses, SMC concludes that the sale of and disposal of
slag at IUC would not be a viable decommissioning option. However, SMC did not
provide any supporting information for that conclusion. In the correspondence that SMC
provided, there was documentation of SMC's inquiry to IUC, but no documentation of a
response from IUC.

Path Forward:

Provide documentation to support the conclusion about the non-feasibility of sending the
slag to IUC for uranium extraction.

34. (Section 7 and 16) ALARA analysis under 10 CFR 20.1403(e): Provide an ALARA
evaluation of the residual radioactivity under conditions of institutional controls no
longer in effect, to demonstrate compliance with 10 CFR 20.1403(e).

Basis:

NRC regulation 10 CFR 20.1403(e) requires that residual radioactivity be reduced such
that the dose for conditions when institutional controls 'are no longer in effect will be
ALARA. Chapter 7 of the DP (Rev. 1) and Chapter 16 of the DP (Rev. 1 a) discuss
ALARA, but do not provide an ALARA discussion of doses for the condition when
institutional controls are no longer in effect.

Path Forward:

Provide a demonstration of compliance for §20.1403(e), ALARA for conditions when
institutional controls are no longer in effect. This demonstration should evaluate potential
incremental changes to the proposed approach and their impact on doses for conditions
when institutional controls are no longer in effect.

35. (Section 7) Calculations of costs and benefits for eligibility and ALARA analyses:
Calculate doses or dose averted over the 1000-year compliance period.
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Basis:

In Section 7.2.1.2 of the DP (Rev. 1), SMC calculates the collective dose to members of
the public over a single lifetime of exposure, that is, 70 years. The compliance period for
the dose criteria of the LTR is 1000 years (see 10 CFR 20.1401(d)). Thus, for soil
contamination, doses for ALARA evaluations should be calculated over 1000 years.

Path Forward:

For the eligibility and ALARA analyses, the licensee should either calculate doses or
doses averted over the 1000-year dose compliance period or justify the alternative used.
See NUREG-1757, Section N.1.2.

36. (Section 7) Calculations of costs and benefits for eligibility and ALARA analyses:
For changes in land values, consider land use over the 1000-year compliance
period.

Basis:

In Section 7.3.8 of the DP (Rev. 1), SMC discusses changes in land values. In the
discussion for the LT alternative, SMC indicates that the existing soil contaminant levels
(presumably, the nonradiological contaminants) will likely prevent future residential use of
the unrestricted area of the site. While this may be valid for some length of time, SMC is
working to complete remediation of the nonradiological contamination of the site. Thus,
at some time in the future, it is reasonable that the nonradiological contamination would
be reduced such that residential use might be plausible. The compliance period for the
LTR is 1000 years, and this time frame should be considered for changes in land values.

Path Forward:

For evaluating changes in land values, the licensee should consider the reasonably
foreseeable land uses over the 1000-year compliance period and discuss the status of
non-radiological, investigations at the soil site. The licensee should either include
evaluation of land uses foreseeable after nonradiological contaminants have been
substantially reduced or justify that nonradiological contaminants will not be reduced
sufficiently for residential land use.

37. (Section 7) Calculations of costs and benefits for eligibility and ALARA analyses:
Provide a comparison among alternatives of all costs and benefits evaluated.

Basis:

Some of the costs and benefits that SMC has evaluated for the eligibility and ALARA
requirements are not quantified in the DP (Rev. 1). In particular, SMC has provided only
qualitative discussions of licensing and regulatory costs (Section 7.3.7), change in land
values (Section 7.3.8), and environmental impacts (Section 7.3.9). While qualitative
evaluations can be acceptable, the licensee has not compared the costs and benefits for
all alternatives.
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Path Forward:

The licensee needs to compare all the costs and benefits among the alternatives, to
complete the eligibility and ALARA analyses. In particular, for costs or benefits that have
not been quantified, SMC should still provide sufficient discussion to qualitatively
compare the alternatives.

38. (Section 7) Calculations of costs and benefits for eligibility and ALARA analyses:
Provide an evaluation using zero discount rate or with a sensitivity analysis of the
discount rate for the present worth calculations for the value of future doses.

Basis:

In Section 7.3.6 of the DP (Rev. 1), SMC calculates the cost of the radiological risks, and
applies a discount rate of 3% to calculate the present worth of the future doses. Based
on the very long half life of the residual radioactivity at the SMC site, the NRC staff is
concerned that use of this discount rate essentially eliminates any value in doses averted
in the later years of the compliance period.

The NRC staff guidance on use of discount rates is provided in NUREG-1757, Vol. 2,
Section N.5. That guidance refers to NUREG/BR-0058 ("Regulatory Analysis Guidelines
of the U.S. Nuclear Regulatory Commission), the most recent version of which is Vol. 4,
dated September 2004. Section 4.3.5 of NUREG/BR-0058 indicates that for certain
regulatory actions, such as those involving decommissioning and waste disposal, special
considerations arise when considering benefits and costs across generations. That
section indicates that the analysis should be supplemented with an explicit discussion of
intergenerational concerns. This could be done by performing the analysis based on
costs and impacts at the time they are incurred, with no present worth conversion, or by
performing a sensitivity analysis using lower discount rates.

Path Forward:

The licensee should include some method for analyzing the intergenerational concerns,
by including an analysis with no discounting or with a sensitivity analysis of the discount
rate. (The NRC staff acknowledges, that as it currently stands, the DP (Rev. 1) is
somewhat unclear about whether discounting is applied. The calculations of Section
7.3.6 include use of a 3% discount rate. However, it appears that the costs of the doses
included in the Table in Section 7.4 do not include any discounting.)

39. (Section 7) Calculations of costs and benefits for eligibility and ALARA analyses:
Correct the use of the formula and recalculate the results for present worth in the
eligibility and ALARA analyses.

Basis:

In Section 7.3.6 of the DP (Rev. 1), SMC calculates the cost of the radiological risks, and
applies a discount rate to calculate the present worth of the future doses. In these
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calculations, the NRC staff finds acceptable the use of equation N-2 in Appendix N of
NUREG-1757, Vol. 2. This equation essentially calculates the present worth as the
product of the number of people exposed, the annual dose or dose averted, and the
discounting function. In the calculations SMC performed in Section 7.3.6 of the DP (Rev.
1), it appears that rather than using annual dose, a cumulative dose, over 70 years or 30
years, was used. This approach incorrectly calculates present worth.

Path Forward:

If SMC continues to use a discount rate to calculate the present worth of future doses,
the calculation should be corrected.

40. (Section 7) Calculations of costs and benefits for eligibility and ALARA analyses:
For doses to members of the public after decommissioning, use more site-
specific, unbiased analyses for the dose assessments.

Basis:

Some of the dose calculations for the eligibility and ALARA analyses of Chapter 7 of the
DP (Rev. 1) use the regulatory limit as the dose expected for that alternative. This
approach is in contrast to SMC's use of site-specific analyses for the dose assessments
used to demonstrate compliance with the dose criteria. Use of the generic values, rather
than site-specific values may bias the results of the ALARA analyses. Appendix N of
NUREG-1757, Vol. 2, recommends that ALARA analyses use unbiased dose estimates.

Path Forward:

The licensee should either use more site-specific, unbiased dose estimates for the
ALARA analyses or demonstrate why the values used do not inappropriately bias the
results of the eligibility and ALARA analyses.

41. (Section 7) Calculations of costs and benefits for eligibility and ALARA analyses:
Correct inconsistencies in the eligibility and ALARA analyses.

Basis:

As noted elsewhere, the DP (Rev. 1) has inconsistently used discount rates. As a result,
the dollar values attributed for the three alternatives are inconsistent amongst Section
7.3.6, the table in Section 7.4, and Table 17.9 of the DP (Rev. 1). In addition, the dollar
value of doses has been used inconsistently. In some cases, a value of $20,000 per
person-rem is used, while in other cases, a value of $2,000 per person-rem is used.

Path Forward:

The licensee should either be consistent in the eligibility and ALARA analyses, or should
justify the inconsistencies.
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42. (Section 7) Calculations of costs and benefits for eligibility and ALARA analyses:
Provide more complete justification for the analysis of rail accidents.

Basis:

The licensee discusses rail transportation accidents and risks in Section 7.2.3 of the DP
(Rev. 1). The NRC staff has two concerns with the assessment of rail accident fatality
risk for the LT (unrestricted use license termination) alternative. First, SMC has used a
fatality risk coefficient of 2.3 x 10-7 (units were not provided in the DP). The reference for
the risk coefficient is data from 2004 from the Federal Railroad Administration (FRA), as
detailed in footnote 187 of the DP (Rev. 1). The NRC staff downloaded the rail safety
data from 2004 (FRA 2007), but the overall fatality risk coefficient does not appear
consistent with the value used by SMC.

Second, it appears to the NRC staff that SMC has incorrectly used the railroad fatality
data. Based on how SMC applies the fatality risk coefficient, the units appear to be
fatalities per rail car mile. However, the FRA describes the units used for reporting
fatalities as per train-mile, and defines train and train-mile in its guide to preparing
accident reports (FRA 2003). If the fatality coefficient is multiplied by the number of rail
car miles rather than train-miles, the expected fatalities would be overestimated.

Path Forward:

The licensee should provide additional details on and justification for the rail fatality risk
coefficient used in the eligibility and ALARA analyses. If appropriate, the licensee should
revise the calculation to correctly apply the risk coefficient.

43. (Section 9.2) SMC should provide information on how Radiation Work Permits

(RWPs) are developed, reviewed, and implemented.

Basis:

Radioactive material work procedures/practices (such as RWPs) are developed,
reviewed, implemented, and managed so that the licensee's proposed health and safety
program complies with the regulatory requirements of 10 CFR Parts 19 and 20, and is
adequate to protect workers from ionizing radiation during decommissioning activities
(see NUREG-1757, Section 17.2.5).

The DP (Rev. 1) states that details of how individuals performing procedures in the RWP
will be informed of those procedures, will be provided to NRC by the decommissioning
contractor before start up of on-site work. This information should be included in the DP
rather than before start up of on-site work.
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Path Forward:

Provide information about how radioactive material work procedures/practices (such as
RWPs) will be developed, reviewed, implemented, and managed to comply with the
regulatory requirements and protect workers from ionizing radiation during
decommissioning activities.

44. (Section 9.3) Provide information to describe responsibilities, authorities and

minimum qualification of all positions listed in Figure 18.10.

Basis:

The NRC staff needs to determine whether individuals performing the various project
management and safety functions are qualified for these functions. SMC did not provide
this information for anyone below the Site Health & Safety Officer on Figure 18.10. In
addition, SMC did not provide NRC with the qualifications of any newly hired employees
or replacements for the positions noted on Figure 18.10.

Path Forward:

SMC should submit information regarding responsibilities and authorities and minimum
qualifications of all positions listed in Figure 18.10. SMC also should describe how it will
provide NRC with the qualifications of any newly hired employees or replacements for
these positions.

45. (Section 9.3) Provide information regarding the authority to stop work.

Basis:

Information should be sufficient to allow the NRC staff to understand the relationship
between the various organizational units within the decommissioning organization (such
as remedial activities and health and safety units), including the responsibilities and
authority to revise or stop work. In reviewing Section 9.3 of the DP (Rev. 1), it appears
that the only positions with authority to stop work are the Radiation Safety Officer and the
Site Health & Safety Officer. The NRC staff believes that the Quality Assurance Officer
(QAO) should also be able to stop work.

Path Forward:

SMC should describe which positions have the authority to stop work and under what
conditions. If the QAO does not have the authority to stop work, provide an explanation
for this position.
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46. (Section 9.3.1) The Radiation Safety Officer (RSO) needs to meet more stringent
requirements than those described in the DP.

Basis:

The DP (Rev. 1) description of qualifications of the RSO position is deficient in meeting
the criteria described in NUREG-1757. The RSO needs to have at least 1 year of health
physics experience and the specialized knowledge described in the Evaluation Findings
of NUREG-1757, Section 17.2.3.1.

Path Forward:

SMC should revise the DP (Rev. 1) description of its qualifications for the RSO.

47. (Sections 9.4.2 and 9.4.3) SMC should provide information on how it will
determine qualifications of its general employees and radiation workers.

Basis:

Information needs to be provided to document that the licensee has the personnel
resources to safely conduct and manage the decommissioning of its facility. DP (Rev. 1)
Sections 9.4.2 (General Employee Training) and 9.4.3 (Radiation Worker Training) rely
on self-graded exams to test employee proficiency.

Path Forward:

SMC should identify who will have authority over the general employees and the radiation
workers, and how those in authority will determine the qualifications of the general
employees and radiation workers.

48. (Section 13) The DP does not discuss the revision of quality assurance (QA)
documents.

Basis:

Information needs to be provided regarding SMC's procedures to ensure that changes to
documents are reviewed and approved by the same organizations as those that
performed the initial review and approval, or by other qualified responsible organizations
delegated by SMC. The procedures should ensure that documents are available at the
location where the activity will be performed prior to commencing work. Furthermore,
procedures should be established to ensure that obsolete or superseded documents are
removed and replaced by applicable revisions in work areas in a timely manner.

Path Forward:

SMC should address how its QA documents will be revised. In addition, SMC should
explain how its process for revising the documents will be as rigorous as the process
used to develop them.
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49. (Section 13.1) There appear to be inconsistencies in the titles and functions of
personnel.

Basis:

The QA program should have adequate controls in place to support the decommissioning
activities. Furthermore, the licensee's description of its organizational structure should
be such to document that persons and organizations performing quality affecting
activities have sufficient authority and freedom to identify quality problems, provide
solutions, and verify that solutions have been implemented. The authority and duties of
persons and organizations performing functions related to meeting the performance
objectives must be clearly established and delineated in writing, including both the
performing functions of attaining the requisite quality of work (quality achieving) and the
assurance functions of verifying the attainment of quality (quality assuring). Designated
QA personnel should be sufficiently free from direct pressures resulting from cost and
schedule, have the responsibility, delineated in writing, to stop unsatisfactory work, and
control further processing or delivery of nonconforming material.

Section 13.1 of the DP (Rev. 1) refers to the "Project Manager" and the
"Decommissioning Project Manager". Are these positions the same? Only the Project
Manager appears on the Organization Chart provided in Figure 18.10. Similarly,
reference is made to the QAO yet Section 13.1.1 refers to a Quality Assurance Manager.

Furthermore, as evidenced by the Organization Chart provided in Figure 18.10, it
appears that the QAO reports directly to the Decommissioning Contractor. The NRC staff
is concerned that this position in the organization may not give the QAO the necessary
independence. Also, the QAO should have stop work authority. According to the DP
(Rev. 1), it appears that only the SMC Radiation Safety Officer and the Site Health &
Safety Officer have the authority for stop work decisions.

Path Forward:

Be consistent in terminology, and correct Figure 18.10 to reflect the actual organization.
Explain how the QAO will be afforded sufficient authority and freedom to identify quality
problems, provide solutions, stop work, and verify that solutions have been implemented.
Explain whether the QAO is a contractor or an SMC employee. It must be clear that
quality is the responsibility of SMC, not the contractor.

50. (Section 13.1) Overall control and authority rests with the licensee.

Basis:

The licensee needs to have adequate controls in place to support the decommissioning
activities. Major delegations of work should be fully described, and in each case,
organizational responsibilities and methods for control of the work by the applicant should
be described, including how responsibility for delegated work is to be retained and
exercised.
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The licensee and its contractors should evaluate the performance of work delegated to
other organizations, including audits/surveillances of the contractor's QA programs and
audits/surveillances of subcontractors, consultants, and vendors furnishing equipment or
services to the applicant or its contractors. The frequency and method of this evaluation
should be specified.

However, Section 13.1 of the DP (Rev. 1) states that ultimate responsibility for
implementing the elements of the QA Program rests with the Decommissioning Project
Manager. Elsewhere, Section 13.1 of DP (Rev. 1) states that overall control and authority
for radiation protection will rest with the Project Manager. These and similar statements
should be revised as the overall control and authority always rests with the licensee.

Path Forward:

SMC should revise its organizational structure so that overall control and authority rests
with the licensee. Major delegations of work should be fully described and in each case,
organizational responsibilities and methods for control of the work by the applicant should
be described, including how responsibility for delegated work is to be retained and
exercised.

51. (Section 13.1) The DP refers to the use of a summary of the Decommissioning
Contractor's corporate QA policy rather than the licensee's corporate QA Policy.

Basis:

As previously noted, overall control and authority rests with the licensee. Therefore, the
corporate QA policy should be that of the licensee.

Path Forward:

Pursuant to NUREG-1757, Section 17.6.2, the licensee should submit a summary of the
licensee's corporate QA policy.

52. (Section 13.2 ) The DP is inconsistent with NRC's policies in stating that the
Quality Assurance Program Plan (QAPP) will be provided to the NRC for review
and acceptance.

Basis:

There is no need to submit the QAPP for NRC review and acceptance. The NRC staff
does not review and approve QAPPs. However, the NRC staff does review the overall
QA program to assure that adequate controls are in place to perform decommissioning
activities. NRC inspectors review and evaluate implementation of the QA procedures
during inspection of the site.
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Path Forward:

SMC should explain how it will develop, implement and revise its QAPP and demonstrate
that revisions to the QAPP will be made with the same rigor as the original development
of the QAPP. Furthermore, the frequency and method of revisions to the QAPP should
be specified.

53. (Section 13.2.3) The DP states that the off-site laboratory will be responsible for
assuring that all appropriate laboratory personnel are thoroughly familiar with the
QAPP.

Basis:

It is not necessary for the off-site laboratory personnel to be thoroughly familiar with the
QAPP. Use of a chain-of-custody process would be acceptable to the NRC staff.

Path Forward:

Shieldalloy should consider whether to hold the off-site laboratory responsible for being
thoroughly familiar with Shieldalloy's QAPP or use a chain-of-custody process. If SMC
opts to use the chain-of-custody process, it should be described including responsibilities
of the individuals involved.

54. (Section 13.4) The DP discusses control of Measuring and Test Equipment but
does not provide a summary of Measuring and Test Equipment that will be used
during decommissioning activities.

Basis:

Pursuant to NUREG-1757, Section 17.6.4, the information supplied by the licensee
should be sufficient to allow the staff to fully understand the methods and procedures
that the licensee will use to ensure that only accurate and calibrated test and
measurement equipment will be used during the decommissioning project.

Path Forward:

The description of the test and measurement equipment QA program should include: a
summary of the test and measurement equipment used in the program; a description of
how and at what frequency the equipment will be calibrated; a description of the daily
calibration checks that will be performed on each piece of test or measurement
equipment; and a description of the documentation that will be maintained to
demonstrate that only properly calibrated and maintained equipment was used during the
decommissioning.
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55. (Section 14) Submit final status survey plan.

Basis:

Section 14.3.2 of the DP (Rev. 1) states that a final status survey plan (FSSP) will be
prepared using guidance in NUREG-1757 and in the Multi-Agency Radiation Survey and
Site Investigation Manual (MARSSIM), NUREG-1575. The licensee has included some
general plans in the DP, but details are generally not provided. The NRC staff cannot
complete its review until the FSSP is provided. Based on the information submitted in
Chapter 14 of the DP (Rev. 1), the NRC staff has initial concerns described in the
following RAls.

Path Forward:

The licensee should submit the FSSP.

56. (Section 14) Justify the approach for determinations of area classification for final
status surveys.

Basis:

Section 14.3.4 and Figure 18.11 of the DP (Rev. 1) describe the classification of areas
for the final status surveys, generally using the MARSSIM designations. The NRC staff
is concerned with the approach presented. Section 14.3.4 states that the classifications
for the site and surrounding areas are based on current radiological information. Yet it
appears to the NRC staff that radiological information is not yet available for all survey
units. The DP (Rev. 1) does not describe the individual survey units; Figure 18.11 is not
detailed enough to describe the actual survey units, and does not clearly describe the
bounds of the expected FSS. The staff suggests that historical site assessment
information (historical operational information and measurement data) should be used in
determining area classifications. In addition, Section 14.3.4 states that all areas that are
not Class 1 or Class 2 areas will be designated Class 3. This is opposite to the usual
MARSSIM approach, which is to assume that all areas are Class 1, unless there is
information to demonstrate otherwise (see the MARSSIM, Section 4.4).

Path Forward:

The licensee should either provide additional justification for its approach to determining
area classifications, or should consider modifying the approach. The licensee should use
all available information (including historical and current radiological information) to
determine area classifications.

57. (Section 14) Provide justification for statements about adequacy of
characterization.
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Basis:

Section 14.1 of the DP (Rev. 1) contains conclusions about the adequacy of
characterization surveys, some of which are not supported in the DP. The
characterization appears to be based primarily on the 1991 survey by IT Corporation.
That study did not cover all areas of the site and surrounding area. Section 14.1.5 of the
DP (Rev. 1) discusses unimpacted areas, but the DP does not show any areas
considered to be unimpacted.

Section 14.1.6 of the DP (Rev. 1) states that information from characterization and other
surveys confirms that no significant quantities of residual radioactivity have migrated past
the restricted areas. However, the DP describes areas of contamination that are outside
of the restricted areas shown in Figure 18.2. Also, results of the 1991 characterization
indicate some contamination outside the site boundaries, including on the north side of
the Storage Yard and in and along the Hudson Branch on the south side of the site. The
NRC staff believes that these areas have not yet been adequately characterized to
demonstrate the absence of significant contamination.

Section 14.1.6 also states that all areas of the Newfield facility have been surveyed or
sampled as part of the 1991 characterization effort, routine surveillance efforts, or as part
of a facility-specific decommissioning effort. This is not supported in the DP.

Path Forward:

If the licensee is relying on statements or conclusions about the adequacy of
characterization efforts, it should support those statements by explaining how and when
these areas were characterized and why that was sufficient. If, instead, the licensee
plans further characterization of certain areas prior to the Final Status Survey (FSS), then
the licensee should indicate this.

58. (Section 14) Provide complete plans for final status surveys of buildings.

Basis:

Section 14.3.2 of the DP (Rev. 1) indicates that building surfaces will be surveyed as part
of the FSS, and Derived Concentration Guideline Limits (DCGL) for building surfaces are
discussed (here and in Table 17.11). However, most of the rest of Section 14.3 does not
mention the FSS for building surfaces. Section 14.3.6 only discusses survey unit size for
outdoor soil survey units and Section 14.3.11 only discusses survey and sampling for
soils.

In addition, it appears that the minimum detectable concentrations (MDCs) for surface
scanning measurements, given in Table 17.12 of the DP (Rev. 1), are inconsistent with
the proposed DCGLs for building surfaces. From Table 17.11 of the DP (Rev. 1), the
proposed gross alpha DCGL (accounting for uranium and thorium decay series) is 9
dpm/100 cm 2. Per MARSSIM guidance, the scan MDCs should usually be as low as (or
lower than) the DCGL, the scan MDC is 100 dpm/100 cm 2 according to Table 17.12.
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Path Forward:

The licensee should provide a FSS Plan that addresses building surface surveys. The
licensee should justify adequacy of the MDCs, relative to the DCGLs for building
surfaces.

59. (Section 14) Clarify the applicability of the proposed criteria for release of
materials and equipment.

Basis:

Section 14.2.1 of the DP (Rev. 1) describes release surveys for materials and equipment
used during decommissioning. The criteria proposed are intended for materials that are
only contaminated surficially. However, the licensee has not indicated that the approach
and criteria are to be used only for surface-contaminated materials and equipment. The
NRC staff notes that in Section 8.1 of the DP (Rev. 1), SMC proposed release of portions
of concrete pads. Such concrete may be volumetrically contaminated.

Path Forward:

The licensee should clarify that the criteria will only be applied to surface-contaminated
materials. If the licensee intends to release materials or equipment that becomes
volumetrically contaminated, the licensee should describe and justify criteria to be used.

60. (Section 15) Update the cost estimate for decommissioning and the amount of
funding necessary for the long-term control and maintenance fund.

Basis:

The license needs to make adequate arrangements to ensure that the site will be
maintained in accordance with the proposed institutional controls.

Path Forward:

To the extent that costs to meet the conditions of the LTC license may change in
response to the RAIs transmitted here, update the cost estimate for decommissioning
and the amount of funding necessary for the long-term control and maintenance fund.
The update should include changes that affect cost such as changes in the volume of
material proposed for consolidation in the cell, changes in cap construction, and changes
in long-term monitoring and maintenance.
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61. (Section 16.3.1) Update the status of the State's response regarding the State
government role in providing a durable institutional control or independent third
party arrangement.

Basis:

NRC recognizes that on May 24, 2006, SMC forwarded a letter to the State of New
Jersey formally asking if the State would accept responsibility for ownership, control or
independent third-party oversight of the Newfield site. The State requested information
about these roles from NRC, and NRC provided a response in an October 11, 2006,
letter. The State also requested financial disclosure information from SMC in letters
dated January 25, 2006, and August 3, 2006. SMC responded to the State in a letter
dated May 31, 2007. It is not yet clear how the State will respond. However, NRC will
proceed under the assumption that the State will not accept a role. This assumption is
based on the written record that documents the State's apparent objection to the
restricted use alternative in general and to the LTC license as a legal mechanism to
provide institutional controls. This assumption is also based on the following statement
made by'the State representative and member of the SSAB during the September 21,
2005, SSAB meeting: "They put out the plan without asking first whether or not we would
be interested in working with it. And after we saw the revision of the original document,
no, we're not interested in overseeing it." Finally, NRC does not know when or even if
the State might provide its decision based on the following quote from a State official
attending the December 6, 2006, NRC public meeting, "the State has not determined if it
will accept the material at Shieldalloy for ownership control or third party oversight. So
we don't believe that the NRC can accept a decommissioning plan if the State has not
made a decision."

Path Forward:

SMC should revise Section 16.3.1 of the DP (Rev. 1) to describe the status of its request
and indicate that it will continue to propose the LTC license option based on the record
summarized above that indicates the State of New Jersey is likely to reject a role.
However, SMC should continue its communications with the State and provide NRC with
the State's response when it is received. The DP should also explain that the State's
response is not part of the initial eligibility requirement for restricted use under 10 CFR
20. 1403(a), as stated in the State's April 5, 2007, letter. The State's response is part of
NRC's institutional control selection process described in the decommissioning guidance
and as such is not a regulatory requirement. In that regard, if no response from the state
is received prior to the amendment for the LTC license, NRC will interact with the State to
determine if it will accept the oversight role. Note that the discussion of selecting
institutional controls and the LTC license should be presented in Section 16.3.1 and not
in Section 16.2, "Eligibility Demonstration".
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62. (Section 16.3.1) Clarify the basis for not selecting a local government role with
durable institutional control or independent third party arrangements.

Basis:

The DP (Rev. la) incorrectly states that NRC rejected the Borough of Newfield as a
durable institutional control (page 23, Appendix H). NRC rejected the SMC proposal in
DP (Rev. 0) for institutional controls because it simply stated that SMC would eventually
transfer their site ownership to some local or state government entity, and no discussion
or commitment was given regarding the capability or willingness by any government
entity to accept institutional control responsibility in perpetuity. However, NRC's
guidance on the graded approach in NUREG-1757 identifies that State or Federal
government ownership or control would be appropriate rather than a local government
when durable institutional controls are necessary, such as for sites with long-lived
radionuclides.

Path Forward:

Revise Section 16.3.1 of the DP (Rev. 1) to reflect the discussion above and correct the
record.

63. (Section 16.3.1) Correct the discussion in the DP that NRC has agreed to issue the
LTC license as part of the overall approval of the DP.

Basis:

In Section 16.3.1 of the DP (Rev. la), SMC states that "The USNRC has agreed to issue
the LTC license as part of the overall approval of this Decommissioning Plan." This
statement is unclear and could be misunderstood. NRC did not agree to issue the LTC
license at the time of DP approval. NRC agreed that SMC could propose the LTC
license as a legally enforceable and durable institutional control in its revised DP. NRC's
interim guidance for SMC and the guidance in NUREG-1757 clearly indicate that the
license would be amended (not issued) to become the LTC license after
decommissioning activities are completed and approved by NRC. These activities would
include construction of the restricted area cell and cover, the final status survey report
that confirms compliance with the dose criteria of the LTR, and submittal/approval of the
Long-Term Control Plan. Therefore, at the time NRC would approve a DP, the future use
of the LTC license would be conditionally approved pending completion and approval of
the activities noted above. This general approach is consistent with the discussion of
schedules in Section 8.5 of the DP (Rev. 1).

Path Forward:

Revise the statement in Section 16.3.1 to be consistent with Section 8.5 and the NRC
guidance on the LTC license as summarized above.
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64. (Section 16.3.1) Correct the statements regarding NRC terminating the LTC
license.

Basis:

Section 16.3.1 of the DP (Rev. la) states that "In the event of SMC default in the terms
and conditions of the LTC license, the USNRC has the authority to terminate the license,
assume control of the funds held in trust, and contract the services of a third party to
implement the license requirements." This statement is unclear and could be
misunderstood.

Path Forward:

Section 16.3.1 should be revised as follows: "Under the LTC license, SMC would be
legally required to remain in compliance with the conditions of the license and, as with
any licensee, take the necessary corrective actions if they are not in compliance."
Furthermore, NRC could take a variety of actions, including enforcement, to correct
compliance problems.

65. (Section 16.3.1) Clarify the purpose of the proposed deed notice.

Basis:

In Section 16.3.1, a deed notice is proposed as a secondary means of ensuring
institutional controls by prohibiting listed uses and notifying future owners of the LTC
license and restrictions on the land. NRC guidance only envisions the deed notice as a
secondary institutional control for the single purpose to notify future landowners of the
restricted area under a NRC LTC license. Therefore, the deed notice is not recognized
by NRC as a legally enforceable method of restricting future land use. NRC relies on the
LTC license for this purpose.

Path Forward:

SMC has two options. First, Section 16.3.1 could be revised to discuss the purpose of
the deed notice as described above and in NRC's guidance (note that footnote 97 of
Section 5.3 provides a better discussion of the deed notice and LTC license than Section
16.3.1). Second, SMC could describe why it believes the deed notice is a legally
enforceable institutional control that can restrict future site use, in addition to simply
informing future owners of NRC's LTC license.

66. (Section 16.3.1) Identification of institutional controls and their role in compliance.

Basis:

Section 5 of the DP (Rev. 1) appears to take credit for restrictions associated with
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existing institutional controls, including the natural resources conservation area adjacent
to the restricted area. However, these types of institutional controls are not identified or
described in Section 16.3.1 of the DP (Rev. 1) on institutional controls. Therefore, the
DP is unclear regarding these institutional controls and their role in compliance.

Path Forward:

Clarify the discussion in Section 16.3.1 to indicate the existing institutional controls and
their role, if any, in demonstrating compliance.

67. (Section 16.3.1) The discussion of prohibited and permitted uses of the restricted
area is scattered and unclear.

Basis:

Section 16.3.1 discusses prohibited and permitted uses under the deed notice, but no
prohibited and permitted uses are discussed under the LTC license which is the primary
institutional control. Furthermore, Section 16.3.2, identifies some other uses of the
restricted area that would be restricted, such as excavation and drilling.

Path Forward:

Section 16.3.1 should be revised to provide one clear and comprehensive discussion of
both prohibited and permitted uses based on the risk insights from dose assessments
and analyses of human processes that could disrupt the performance of the engineered
barrier. It should be clear that both prohibited and permitted uses should eventually be
incorporated into the LTC license, LTC Plan, and be provided for information in the deed
notice. For permitted uses, the licensee should reference dose assessment results as a
basis for demonstrating that the hours per year that workers would need for inspection
and maintenance will be safe and thus permitted. These results could also be used for
concluding that inspections by others, such as NRC or the State will also be safe, and
therefore permitted.

68. (Section 16.3.2) Clarify the use of barricades to restrict access to the restricted

area.

Basis:

Section 16.3.2 identifies activities to control access including fencing, warning signs
along the fence line and all access points (gates). Section 16.4 also identifies
maintaining the barricading of roads that surround or approach the restricted area.

Path Forward:

Further discuss the purpose, extent, and method proposed for barricading the restricted
area, including the roads. If major excavation that requires use of heavy equipment is
considered an adverse disruptive human process, the design of the engineered barriers
should discourage the potential for future excavation of the cover with heavy equipment.
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Describe the barricade materials such as very large sized durable rock that may be low
maintenance and not need replacement, or concrete that could need maintenance and
replacement.

69. (Section 16.4) Long-term monitoring plans in Section 16.4 are incomplete and no
risk-informed basis is given.

Basis:

To ensure a complete long-term monitoring plan, NRC's decommissioning guidance
describes a risk-informed process that would result in a sound basis for the long-term
monitoring activities. This process includes a systematic identification of disruptive
processes that could lead to non-compliance with NRC's dose criteria and then an
analysis of each process to identify the type of monitoring, detection of indicators or
precursors of disruptive processes, location and frequency.

Path Forward:

Reevaluate the monitoring activities in the DP using the process described above and in
NRC's decommissioning guidance. Revise the discussion of monitoring activities based
on this evaluation, and describe the basis for the monitoring identified. Consider long-
term monitoring of: groundwater contamination; slag and baghouse weathering and
leaching; settlement of the cover and disruption of the shielding and erosion cover. The
LTC plan that would eventually be proposed after decommissioning activities are
completed should identify the detailed procedures.

Revise the cost estimates in Section 15.1 of the DP (Rev. 1) to reflect the revised long-
term monitoring plan as described in the DP (Rev. 1).

70. (Section 16.4) Long-term maintenance plans in Section 16.4 are incomplete and no
risk-informed basis is given.

Basis:

To ensure a complete long-term maintenance plan, NRC's decommissioning guidance
describes a risk-informed process that would result in a sound basis for the long-term
maintenance activities. This process includes a systematic identification of disruptive
processes that could lead to non-compliance with NRC's dose criteria and then an
analysis of each process and planned monitoring to identify the type of
maintenance/corrective actions that would be conducted.

Section 16.4, page 158 of the DP (Rev. 1) briefly notes that the engineered barrier was
designed to perform even if maintenance does not take place. However, this brief
statement does not provide an understanding of how the engineered barrier was
designed to accomplish this and that NRC's decommissioning guidance describes how to
design robust erosion barriers that would not need active ongoing maintenance. This
regulatory approach is consistent with the approach required by the Uranium Mill Tailings
Radiation Control Act and implemented by NRC for erosion covers at uranium mill tailing
impoundments.
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Path Forward:

Reevaluate the maintenance activities in the DP using the process described above and
in NRC's decommissioning guidance. Revise the maintenance activities based on this
evaluation, and describe the basis for the maintenance identified. Consider long-term
maintenance of the following actions: cover settlement, disruption of the shielding and
erosion cover, and the duration of maintenance.

Revise the cost estimates in Section 15.1 of the DP (Rev. 1) for the revised long-term
maintenance plans.

Add a discussion of the robust design of the erosion barrier and how the design provides
the basis for no ongoing active maintenance or periodic repair.

71. (Section 16) An opportunity should be provided for continued SSAB meetings to
inform the SSAB of changes that might result from the NRC RAIs.

Basis:

SMC's response to NRC Issue No. 18 in the June 30, 2006 letter on SSAB interactions,
identified an action to be taken to schedule a follow-on meeting with the SSAB as soon
as there is sufficient SSAB interest. Additional information will be available from the SMC
response to NRC RAIs. Therefore, as a matter of good practice SMC should keep the
SSAB informed if there is SSAB interest. NRC recognizes that some members of the
SSAB will continue to provide their input as part of the EIS and hearing processes.

Path Forward:

As a follow-on to NRC issue No. 18 and as a matter of good practice, SMC should
determine if there is interest in future SSAB meetings to keep the SSAB informed. SMC
could discuss the NRC RAIs related to the four questions and its responses. SMC and
the SSAB may also want to discuss other topics for general information and background
for the four questions.

72. (Section 16.5) Provide a response to the SSAB, local community, and other
affected parties that explains the reasons why SMC believes it cannot select the
removal alternative.

Basis:

The SSAB members, local community, and State officials have strongly expressed their
opposition to SMC's proposed alternative to leave accumulated materials in place and to
restrict future site use with an NRC LTC license. They also have identified what they
believe are undue burdens that would result from this alternative. NRC recognizes that a
licensee can propose its preferred decommissioning alternative for NRC review and that
for restricted use sites, it must also seek advice from the affected parties on four
questions related to the use of institutional controls and sufficient financial assurance.
While licensees are not required to follow or incorporate the advice of the affected
parties, they are required by 10 CFR 20.1403 (d) to incorporate, as appropriate, following
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analysis of that advice. The evaluation of SSAB advice in Section 16.5.4 of the DP (Rev.
1) identified and evaluated numerous issues and three undue burdens identified by the
SSAB. While the SMC evaluations addressed the specific issues and burdens, the
evaluations did not provide insight on why SMC continues to propose the LTC alternative
even after evaluating the undue burdens and the continued strong opposition by the
SSAB and community. NRC's guidance states that a licensee should describe its
reasons for not incorporating the advice provided by the affected parties. It would be
insightful and useful to understand what reasons are preventing SMC from proposing the
removal alternative. Although limited funding has been generally discussed, specific
funding limitations and supporting evidence should be documented.

Path Forward:

Discuss the reasons why the removal alternative is not feasible for SMC and provide
evidence that documents the reasons. Include a discussion of obstacles to removal for
reuse and removal for disposal. For example, if applicable, include a thorough
discussion and evidence of insufficient funds for disposal, considering all potential
sources of funds such as funds available to SMC, as well as funds which some parties
might assume could be available from the SMC holding company and disposal options,
such as partial removal of radioactive material, potential disposal at facilities other than
EnergySolutions.

73. (Section 16) No identification or description of the total system, its elements and
contribution to protection was provided.

Basis:

As noted in NUREG-1757, Sections 17.7.1 and 17.7.3, the NRC staff needs to
understand what total system of controls SMC plans to use or has provided for, and the
manner in which these controls contribute to protection.

Path Forward:

Use NRC's decommissioning guidance to prepare a description of the total system of
controls used to provide protection, its elements, and the purpose and contribution to
protection of each element. SMC should provide a discussion that could enhance the
NRC staffs understanding of its proposed alternative and help affected parties
understand how SMC believes all the elements of their total system work together to
provide sustained protection.

MINOR ISSUES / TYPOGRAPHICAL ERRORS

1. In many places in the DP, SMC discusses quantities of thorium and/or uranium.
In some cases, the description is unclear as to whether total thorium (or total
uranium) is being described, or whether a particular isotope (e.g., Th-232 or
U-238) is described. For example, Section 4.4 of the DP (Rev. 1) discusses "23
curies each of uranium and thorium" in the slag and baghouse dust, while the top
portion of Table 17.7 of the DP (Rev. 1) reports concentrations of "thorium
series," "uranium series," and "actinium series." "Thorium," in Section 4.4 of the
DP (Rev. 1), could refer to total thorium, natural thorium, or just Th-232.
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"Thorium series," in Table 17.7 of the DP (Rev. 1), could refer to natural thorium
(i.e., Th-232 plus Th-228) or to Th-232 (with the assumption that all progeny are
also present in equilibrium). SMC should be clear and precise, so that the
intended meaning is unambiguous.

2. Section 4.5 of the DP (Rev. 1), first paragraph refers to Figure 18.11 for the
location of all deposits, but this is an incorrect figure reference.

REFERENCES

RAIs 7-10

Berger, C.D., Integrated Environmental Management, Inc., written communication to C.S.
Eves, SMC, October 6, 1994.

Berger, C.D., Integrated Environmental Management, Inc., written communication to C.S.
Eves, SMC, September 11, 1995.

IEM 1999. Integrated Environmental Management, Inc. Report No. 94005/G-17172,
"Final Status Survey of Haul Road," June 22, 1999.

IT 1992a. IT Corporation, "Assessment of Environmental Radiological Conditions at the
Newfield Facility," Report No. IT/NS-92-106, April 9, 1992. [The NRC staff notes that the
date on the copy that NRC has differs from that cited by SMC in the DP.]

IT 1992b. IT Corporation, "Baseline Radiological Risk Assessment for the Hudson's
Branch Watershed," Report No. IT/NS-92-116, submitted to SMC, Newfield, New Jersey,
November 3, 1992.

ORISE 1997. Oak Ridge Institute for Science and Education, "Report for Analysis of
Dust Samples from Shieldalloy metallurgical Corporation, Newfield, New Jersey (RFTA
No. 97-24)," letter report to the Nuclear Regulatory Commission, dated October 14, 1997.

SMC 1992. Shieldalloy Metallurgical Corporation, "Applicant's Environmental Report for
the Newfield, New Jersey Facility," October 28, 1992. [The NRC staff notes that the date
on the copy that NRC has differs from that cited by SMC in the DP.]

TRC 1992. TRC Environmental Consultants, Inc., "Remedial Investigation Technical
Report," Project No. 7650-N51, Windsor, Connecticut, April 1992.

RAI 17

Felmy, A.R., D. Rai, S.A. Hartley, and V.L. LeGore, 2002, Solubility and Leaching in Site
Decommissioning Management Plan (SDMP) Slags NUREG/CR-6632

Veblen, L.A., Farthing, D., O'Donnell, E., and J. Randall, 2004, Characterization of
Radioactive Slags, NUREG-1703.
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Rieman, C. To Faraz, Shieldalloy Metallurical Corporation (SMC) Newfield, New Jersey
Source Material Inventory and Ferrocolumbium (FeCb) Slag Leachability Reports NRC
Docket No. 40-7012, ADAMS Accession # ML070710535, 1991

Rieman, C. To Faraz, Shieldalloy Metallurical Corporation (SMC) Newfield, New Jersey
Source Material Inventory and Ferrocolumbium (FeCb) Slag Leachability Reports NRC
Docket No. 40-7012, ADAMS Accession, ML070880897, 1992.

RAI 18

Yu, C., Zielen, A.J., Cheng, J.J., LePoire, D.J., Gnanapragasam, E., Kamboj, S., Arnish,
J., Wallo Ill, A., Williams, W.A., and Peterson, H., User's Manual for RESRAD Version 6,
Environmental Assessment Division, Argonne National Laboratory, ANL/EAD-4. 2001

RAI 42

FRA 2007. Federal Railroad Administration, Office of Safety Analysis, "Accident/incident
Overview, Railroad - All, January to December, 2004," downloaded 04/12/2007 from the
information at Section 1.01 of: http://safetydata.fra.dot.gov/officeofsafety/

FRA 2003. Federal Railroad Administration, Office of Safety Analysis, "FRA Guide for
Preparing Accident/Incident Reports," effective date May 1, 2003, downloaded
04/12/2007 from the listing of publications at:
http://safetydata.fra.dot.gov/officeofsafety/Forms/Default.asp

44

(Page 74 of Total)



USCA Case #11-1449 Document #1349352 Filed: 12/22/2011 Page 1 of 49

New Jersey Judiciary RECEIVEr
Superior Court - Appellate Division APPELATt 1: l,',,,

NOTICE OF APPEAL W, 1 d, ,,.,.

Typo oi eeord pntt anll i Atlachadditinal sheets ifnecessay. ATTORNEY I LAW FIRM I PRO SE LITIGANT021,,l .

__ __-_|__-__ wr~nlt(J'TITLE IN FULL (AS CAPTIONED BELOW): () NAME -DennisJ. Krumholz OF 1", .- ,

In re NJAC 728 Rlker Danzig Scherer Hyland & Perrettil. LLP
n rSTREET ADDRESS

Headquarters Plaza, One Speedwell Avenue
CITY STATE ZIP PHONE NUMBER

Morristown NJ 107962 1973.538.0800
_____ _____________________________ I EMAIL ADDRESS: dlknmmholz~rlker.carm

ON APPEAL FROMO TRIAL COURT JUDGE (3) ITRIAL COURT OR STATE AGENCY (4) TRIAL COURT OR AGENCY NUMBER (5)

'Department of Environmental Protection (DEP)1

Notice Is hereby given that (6) Shieldalloy Metallurlical Corporation appeals to the Appellate

(7) Division from a E1 Judgment or EJ Order entered on in the E] Civil

El Criminal or El Family Part of the Superior Court or from a 0 State Agency decision entered on

(regulations made effective on) 9/1512008 and 8/7/2000.

(8) If not appealing the entire judgment, order or agency decision, specify what parts or paragraphs are

being appealed: On August 20, 2008, the Commissioner of the NJDEP and the Commission on Radiation

-- .-- , --- , . ....... ) J i ,_ r_ R ouJatov Co "rtssLoln N1nRCJ for&-. -..-. . ... . ,____ -. *.-.-. ., --.-.- ,,*-,- .-- -. ,-,-- . . .... ,..M_-J -• r, rR u tovCo iL, ---

"Agreement State" status - t-heieb-y-t6o ~l-i•]•ii-i~fi oviermainyNRCicenseesilocatedwithin-New-rJersey-- .. -

Including standards for decommissioning facilities possessing licensed radioactive material. See N.J.A.C. 7:28 and 40
N.J.R. 5196 (September 16, 2008). These rules also would apply NJDEP's soil remediation standards for radioactive

materials, see 32 N.J.R. 2866 (August 7, 2000), to facilities currently licensed by the NRC.

(9) Have all issues, as to all parties in this action, before the trial court or agency been disposed of? (In

consolidated actions, all issues as to all parties in all actions must have been disposed of.) N/A El Yes El No

If not, has the order been properly certified as final pursuant to R. 4:42-2? El Yes EL No

:1 For criminal, quasi-criminal and juvenile actions only:

(1O) Give a concise statement of the offense and the judgment Including date entered and any sentence.:(110A)
or disposition imposed:

(10B) This appeal Is from a [I conviction [I post judgment motion E E] post-conviction relief.

If post-conviction relief, is it the El 1st El 2nd El other

(1 OC) Is defendant incarcerated? 0l Yes El No

Was bail granted or the sentence or disposition stayed? El Yes [I No
(10D) If in custody, name the place of confinement

Defendant was represented below by:

El Public Defender El self El private counsel
sPecif

Ravhlod elfoaclve 910112008 Page I of 2

3980026.1
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(11) Notice of appeal and attached case Information statement have been served where applicable on the

following:

Name Date of Service

Trial Court Judge
Trial Court Division Manager
Tax Court Administrator

State Agency

Attorney General or Attorney for other
Governmental body pursuant to
R. 2:5-1(a), (e) or (h)

Other parties In this action:

Name and Designation Aft

Dept. of Environmental Protection

Dept. of Law and Public Safety,
Division of Law

orney Name, Address and Telephone No.

September 14, 2009

September 14, 2009

Date of Service

(12)

.. ....

Attached transcript request form has been served where applicable on the following:

Name Date of
Service

Amount of
Deposit

............. Trial-Court Transcript Office.

Court Reporter (if applicable)
Supervisor of Court Reporters
Clerk of the Tax Court
State Agency

(13) Exempt from submitting the transcript request form due to the following:

[ No verbatim record.

Q Transcript in possession of attorney or pro se litigant (four copies of the transcript must be submitted
along with an electronic copy).
List the date(s) of the trial or hearing:

0J Motion for abbreviation of transcript filed with the court or agency below. Attach copy.

C1 Motion for free transcript filed with the court below. Attach copy.

I certify that the foregoing statements are true to the best of my knowledge, information and belief.

I also certify that, unless exempt, the filing fee required by N.J.S._. 22A:2 has been paid.

(14) .5

DATE 7IGNATURE OFA ORNEYOR PRO SELI aNT

Pago Z of2
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J

(3)

(4)i

New Jersey Judiciary

Superior Court - Appellate Division

CIVIL CASE INFORMATION STATEMENT

Pluase typo or da"dy pro aX hf ation.

TITLE IN FULL (1) TRIAL COURT OR AGENCY DOCKET NUMBER (2)

Radiation Protection Programs, Adopted Repeals, New Rules and DEP Docket Numbers: 04-08-04 i, j•.7
Amendments; N.J.A.C. 7:28, Radiation Protection Programs, fl" - lVL.I
adopted August 20, 2008; APPELLATE DIVIS
Soil Remediation Standards for Radioactive Materials, Adopted New A
Rules: N.J.A.C. 7:28-12, adopted June 21, 2000.... _ . '

Attach additional sheets as necessary for any Information below. SW A 4 28DI
APPELLANT'S ATTORNEY EMAIL ADDRESS: dkrumholz@.iker.com sUPI•r'ic - 1-

[5 PLAINTIFF (3 DEFENDANT 0 OTHER (SPECIFY) Appellant 0 1 IV/"F 1 - -
NAME CLIENT

Dennis J. Krumholz, Riker Danzig Scherer Hyland & Perretti LLP IShieldalloy Metallurgical Corporation

STREET ADDRESS

Headquarters Plaza, One Speedwell Avenue

CITY STATE ZIP TELEPHONE NUMBER

Morristown NJ 07962 973.538.0800

RESPONDENT'S ATTORNEY* EMAIL ADDRESS:

NAME

New Jersey Dept. of Law and Public Safety, Division of Law

CLIENT

New Jersey Dept of Environmental Protection

STREET ADDRESS
CITY

STATE ZIP TELEPHONE NUMBER

0862 Lu o j g 8UO,3 U 4_-_1__

Indicate which partie, ifany, did fb aldaaic rwr oIiI ohaloa hlnofa"nfhzy ohlrgdnIor-dCicIm bfin eppealed..~--

(5)

(6)

GIVE DATE AND SUMMARY OF JUDGMENT, ORDER, OR DECISION BEING APPEAL.ED AND ATTACH A COPY:
On August 20, 2008, the Commissioner of the NJDEP and the Commission on Radiation Protection adopted rules in
furtherance of the State's request to the Nuclear Regulatory Commission (CNRC) for 'Agreement Staten status -- thereby to
obtain jurisdiction over many NRC licensees located within New Jersey - Including standards for decommissioning facilities
possessing licensed radioactive material. See 40 N.J.R. 5196 (September 15, 2008). These rules also would apply
NJDEP's soil remedlation standards for radioactive materials, see 32 N.J.R. 2866 (August 7, 2000), to facilities currently
licensed by the NRC.

Are there any claims against any party below, either in this or a consolidated action, which have not been
disposed of, including counterclaims, cross-claims, third party claims and applications for counsel fees?

[I Yes 0 No

If so, has the order been properly certified as final pursuant to R. 4:42-2? (If not, leave to appeal must be [3 yes [I No
sought. R. 2:2-4, 2:5-;.)

(If the order has been certified, attach, together with a copy of the order, a copy of the complaint or any
other relevant pleadings and a brief explanation as to why the order qualified for certification pursuant to
R. 4:42-2.)

(7)

(8)

Is the validity of a statute, regulation, executive order, franchise or constitutional provision of this State
beina ouestioned? (R. 2:5-1 (h))

0 Yes 0 No

GIVE A BRIEF STATEMENT OF THE FACTS AND PROCEDURAL HISTORY:
Shieldalloy Metallurgical Corporation (CShleldalloy") is licensed by the NRC to possess certain radioactive material at its
facility in Newflield, New Jersey, and it proposes to decommission this facility in accordance with federal standards;
Shleldalloy's Decommissioning Plan is pending before the NRC. Shleldalloy Is challenging the rules and standards adopted
by the NJDEP Commissioner and by the Commission on Radiation Protection In furtherance of the State's request to the
NRC for "Agreement State" status including standards for decommissioning facilities possessing licensed radioactive
material. NJDEP has advised Shieldalloy that, upon assumption of Agreement State status, it will reject the company's
proposed decommissioning methods as contrary to NJDEP's new rules and standards.

3978998A.1
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(9) TO THE EXTENT POSSIBLE, LIST THE PROPOSED ISSUES TO BE RAISED ON THE APPEAL AS THEY WILL BE DESCRIBED IN
APPROPRIATE POINT HEADINGS PURSUANT TO _. 2:6-2(a)(5). (Appellant or cross-appellant only.):

I. The Radiation Protection Programs rules, N.J.A,C. 7:28 ("Rules"), are invalid because they were not adopted in
accordance with the requirements of the State Administrative Procedure Act, N.J.S.A. 52:14B-1 et Mg. ("APA"), including
those for federal, regulatory and fiscal impact analyses. Significant changes made upon adoption of the Rules, as
contrasted with the rule proposal, require further publication and opportunity for public comment before the Rules may be
adopted. Other aspects of the Rules and adoption also violate the APA,

II. The requirement of the Rules that, upon commencing the decommissioning of a facility, a licensee must address
the potential impacts of radiation that theoretically may occur thousands, hundreds of thousands and even millions of years
Into the future is arbitrary and capricious and without basis in fact or law.

Ill. The Rules are ultra vires and arbitrary and capricious because they exceed the scope of the Radiation Protection
J Act, N.J.S.A. 26:2D et seca., which only authorizes regulation of "unnecessary radiation." One effect of the Rules is to

require low level radioactive materials to be excavated and transported off-site for disposal; this practice will expose the
public, agriculture and the environment to unnecessary radiation.

IV. NJDEP relies upon the Brownfields and Contaminated Site Remedlation Act, N.J.S.A. 58:10B-1 L see.
("Brownfields Act), for authority to develop the cleanup standards set forth In the Rules; however, the Brownfields Act does
not provide any such authority. For example, it does not authorize cleanup standards for radiation. It also limits NJDEP's
authority to the development of a cleanup standard for individual hazardous substances, not for the cleanup standards in
the Rules which are based upon the cumulative radiological effects of radionuclides.

V. In the alternative, if the Brownfields Act does authorize development of cleanup standards for radiation and
radionuclides, the standards set forth in the Rules are uara vires, arbitrary and capricious because they do not comply with
the requirements to develop cleanup standards as prescribed by the Brownflelds Act.

VI. Contrary to the Federal and Slate Constitution and the APA, the Rules amount to special legislation or rulemaking
directed solely at Shieldalloy, and they deny the company equal protection of the law.

•T••

(11)
(12)

: (13)
(14)

(15)

-tRIfA.-COERT7COM PLETE THE-FOLLOWING:_

1. Did the trial judge Issue oral findings or an opinion? If so, on what dale? N/A.

2. Did the tsaljudge Issue written lindings or an opinion? If so, onwhat date? N/A

3. Wilt the trial judge be filing a slatement or an opinion pursuant to R. 2:5-1(b)?

If Yes [I No

0 Yes 0 No

CO Yes [I No

Caution: Before you Indicate that there was neither findings nor an opinion, you should inquire of the trial judge to detennine whether findings or
an opinion was placed on the record out of counsers presence or whether the judge will be filing a statement or opinion pursuant to R._ 2:5-1(b).

DATE OF YOUR INQUIRY:

1. IS THERE ANY APPEAL NOW PENDING OR ABOUT TO BE BROUGHT BEFORE THIS COURT WHICH:

(A) Arises from substantially the same case or conlrovery as this appeal? [I Yes 0 No
(B) Involves an Issue that is substantially the same, similar or related to an Issue In this appeal? Unknown [3 Yes 0 No

2, WAS THERE ANY PRIOR APPEAL INVOLVING THIS CASE OR CONTROVERSY: 03 Yes 0 No

IF THE ANSWER TO EITHER 1 OR 2 ABOVE IS YES, STATE:

Case Name: Appellate Division Docket Number

Civil appeals are screened for submission to the CMI Appeals Settlement Program (CASP) to detenrine their potential for settlement or, In the
alternative, a simplificatloa of the Issues and any other matters that may aid In the disposition or handling of the appeal. Please consld& these
when responding to the foIlowing question. A negative response will not necessarily rule out the scheduling of a preargument conference.
State whether you think this case may benefit from a CASP conference. 0 Yes 0 No

Explain your answer: Appellant is amenable to participation in a settlement conference before a mediator knowledgeable
about the subject matter underlying the appeal.

(17) DennlsJ.l~
(16) Shieldalloy Metallurgical Corporation

Name of Appellant or Respondent

-! Date

(17) Dennis J. I
Name of Couns

(19)Z -J

(rumholz
sel of R rd

%/ StgnatuLe of qounsel of Record J
Pag- 2 of 2
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I
.4

Effective Date: September 15, 2008.
Expiration Date: June 13, 2013.
Summary of Public Comment and Agency Response:

No comments were received.

Federal Standards Statement
No Federal standards analysis is required because these amendments

are not being adopted under the authority of, or in order to implement,
comply with or participate in any program established u6der, Federal law
or a State statute that incorporates or refers to Federal law, standards or
requirements.

Full text of the adoption follows:

5:23-4.5 Municipal enforcing agencies-administration and
enforcement

(a)-0) (No change.)
0() Conflict of interest:
1. No person employed by an enforcing agency as a construction or

subcode official or as an inspector shall knowingly carry out any
inspection or enforcement procedure with respect to any property or
business in which he or she, or any close relative or household member,
or his or her superior within the enforcing agency, or any close relative or
household member of such superior, or any other public official or
employee having any direct or indirect control over the fimding or
operations of the enforcing agency, or any household member of any
such public official or employee, has an economic interest. For purposes
of this paragraph, "close relative" shall mean and include a spouse,
sibling, ancestor or descendant, or the spouse of any of them.

i.-ii. (No change.)
2. No person employed by an enforcing agency as a construction or

subcode official, assistant to the construction or subcode official, trainee,
inspector or plan reviewer, shall, whether directly or indirectly, be

.... in ownersh of, or enemployment by, or contracting to provide
goods or services to, any businesor e It, Inme-Ian11 oo,

-i-tcii d-• idut- " viCer-for-thc-constn ction,--'alteration. or---
demolition of buildings or structures that is engaged in any such activity
within any municipality in which he is so employed by an enforcing
agency, or in any municipality adjacent to any municipality in which he is
thus employed. For purposes of the prohibition set forth in this paragraph,
it shall be immaterial whether the employment by the business, or the
providing of goods and services to the business, occurred within the
employing municipality or an adjacent municipality or occurred
elsewhere.

3-6. (No change.)
(k) (No change.)

5:23-5.25 Revocation of licenses and alternative sanctions
(a)-(b) (No change.)
(c) Conviction of a crime, or conviction of an offense in connection

with one's performance as a licensed code enforcement official or
inspector, or a detenrination by the Department that a licensee has
engaged in conduct constituting a conflict of interest under N.J.A.C.
5:23-4.50)2, shall constitute grounds for revocation of a license.

(d)-(e) (No change.)

(a)
STATE PLANNING COMMISSION
State Planning Rules
Readoption: N.J.A.C. 5:85
Proposed: June 2, 2008 at 40 N.J.R. 2631(a).
Adopted: August 20,2008 by State Planning Commission, Benjamin

L. Spinelli, Esq., Secretary and Principal Executive Officer.
Filed: August 21, 2008 as R.2008 d.279, without change.
Authority: N.J.S.A. 52:18A-203.
Effective Date: August 21, 2008.
Expiration Date: August 21, 2013.

Summary of Public Comment and Agency Response:
No comments were received.

Federal Standards Statement
No Federal standards analysis is required because the rules readopted

at NJ.A.C. 5:85 are not being readopted under the authority of, or in
order to implement, comply with or participate in any program
established under Federa law or a State statute that incorporates or refers
to Federal law, standards or requirements.

Full text of the readopted rules can be found in the New Jersey
Administrative Code at N.I.A.C. 5:85.

ENVIRONMENTAL PROTECTION

(b)
ENVIRONMENTAL REGULATION
DIVISION OF ENVIRONMENTAL SAFETY AND

HEALTH
COMMISSION ON RADIATION PROTECTION
Radiation Protection Programs
Adopted Repeals: N.J.A.C. 7:28-3.6, 3.8, 3.11, 3.13,

4.19, SA, 7.5, 8.3, 8.4, 9, 10.4, 10.5,10.9 and 11
Adopted New Rules: N.J.A.C. 7:28-2.13, 4.16,12.10,

12.15, and 50 through 64
Adopted Repeals and New Rules: N.J.A.C. 7:28.6
Adopted Amendments: N.J.A.C. 7:28-1.1, 1.4,1.5,

3.1, 3.2, 3.6,3.10, 4.1 through,4.18, 5.1 through 5.3,

....... i2.5,12.T-8-thi3h--q2.12,-2-AppendIx-A; 13. ,;.............

13.2, 17.1 through 17.6, 17.8, 18.1, and 48.2
Proposed: May 19,2008 at 40 NJ.R. 2309(a)..
Adopted: August 20, 2008 by Lisa P. Jackson, Commissioner,

Department of Environmental Protection and August 12, 2008 by
the Commission on Radiation Protection, Julie K, Timins, M.D.,
Chair.

Filed: August 21, 2008 as R.2008 d.281, with substantive and
technical changes not requiring additional public notice and
comment (see N.J.A.C. 1:30-6.3).

Authority: NJ.S.A. 13:lB-1 et seq., 13:ID-I et seq. and 26:2D-1 Ct
seq.

DEP Docket Number 04-08-041637.
Effective Date: September I, 2008.
Operative Date: Operative upon publication of notice in the New

Jersey Register by the Department of Environmental Protection
that the U.S. Nuclear Regulatory Commission and the State of
New Jersey have entered into an Agreement for the State to
regulate source, certain special nuclear, and by-product material.

Expiration Date: June 21, 2010.
The Department of Environmental Protection (Department) and the

Commission on Radiation Protection (Commission) are adopting new
rules, repeals and amendvients to the Radiation Protection Programs.
rules, NJ.A.C. 7:28, which new rules, repeals and amendments are part
of New Jersey's becoming an Agreement State with the U.S. Nuclear
Regulatory Commission (NRC).

New Jersey has a comprehensive radiation protection program
encompassing x-ray machines, naturally occurring or accelerator
produced radioactive materials (NARM), radon, clean up of radioactively
contaminated sites, monitoring around nuclear power plants, emergency
preparedness and response to radiological incidents including
transportation accidents, and requirements for non-ionizing sources of
radiation. Additionally, there are requirements for licensure and
certification of people - radiological technologists, nuclear medicine

(CITE 40 N.J.R. 5196) NEW JERSEY REGISTER, MONDAY, SEPTEMBER 15, 2008

(Page 79 of Total)



USCA Case #11-1449 Document #1349352 Filed: 12/22/2011 Page 6 of 49 ,

E.NV•RoNMEwAL PROTCTON DOPnONS

and/or emerging environmental issues at the county level and 11. Coalition Apinst Toxics
recommendations on how to address such issues. 12. Public Service Electrc & Gas

S(c) 'The Departmenr shall review the counly-wide environmental 13. Oak Ridgel Institute for Science and Educationhealth a mnt and improvement plan to identify delegated A summary of the comments timely submitted and the Department's
Senviromental activities to be undertaken by the ctified locl health responses follows. The numbers in parenthesis after each comment

agency in the upcoming grant cycle, and shall use this plan as a guide in corresponds to the commenter(s) listed above.
apportioning grant monies to the certified local health agencies in General
accordance with (e) below. 1. COMMENT: Five commentem expressed support for the Department's

(d) The Department shall conduct a grant conference each calendar efforts to develop generically applicable standards that aem easy to use and
year to discuss the Department's environmental prioritie as specified in flexible, to assist persons responsible for planning and conducting site

S;the Strategic Plan and the NEPPS performance partnership agreement as romedlations. (2,1,6,10.3)
well as emerging critical priorities established by the Department, which RESPONSE: The Department appreciates the commenter's support.

* are relevant to the provision of environmental health services by certified 2. COMMENT: One corunenter expressed opposition to the entire
.1 local health agencies. Each certified local health agency shall have a proposal in that it Is In conflict with Federal standards, technlcally

representative attend this grant confrnevnce. Notice of the gran conference indefensible, and unduly burdensome with no conesponding benefit. (5) Two
shall be made by mans of a public notice published in the New lersey * cammenters could not support the proposal because It allows so much latitude
Register. for leaving untreated contaminants on site. (7,11)

(e) The Department shall apportion the monies available for grants RESPONSE: The Department disagrees with the comments and addresses
among the certified local health agencies and establish delegated these points more specifically In the responses to Comment numbers 26,37,
activities and output numbera based upon the following factors: 68 and 70.

1. The extent to which the Department determines that the 3. COMMENT:. One commenter expressed concern that no mention is
environmental activities to be funded are aligned with the Strategic Plan made of "grandfathertng" sites that are currently in the midst of
and the NEPPS performance partnership agreement and further the decommissioning or will begIn decommissioning prior to the implementation
Depatment's goals and priorities as set forth therein; of the colas. For active sites, the State should recognize approved existing

determineas thatiteachccounty's;clean-up criteria that NRC licensees ane working to meet. Applying new2. The extent to which the Department dtermines that each county's criteria in the middle of a cleanup project could have technical and legal
recommendations regarding delegated activilies to be undertaken, as consequences for all parties Involved. The commenter would also like to sea a
identified in its county-wide environmental health assessment and reasonable phase-la period of at least one year established to prevent licensees
improvement plan, ae appropriate and serve to further the Department's who have committed a substantial investment in this process from ceasing
goals and priorities as set forth in the Strategic Plan and NE]PS leann-up operatlots due to changing clean-up criteria or significantly altering
Performance Partnership Agreement; complex budgetary plans and schedules. (1)

3. The cerlified local health agency's record of satisfying its RESPONSE. The Brownfield and Contaminated Site Remediation Act
-- ,-alioga-ns-as-soe1 cdi n the annual CZElA grant agreements executed (Brownfield Act) at NI.S.A. 58:10B-12 specifies that the Department may not
with the Dep.ment; and -w cl a_

:1 4. The ca-•F~d-iir.--T-h-Vi th-ra~gecy'r-unmding-needs-to--undertnke--dlfferent~remaediatinn~atandarIdue to the fact that the establisheb d l rm7ei•[•i
delegated environmental activities, standards have changed; however, the Departmeat may com l ffeenr

reme"lation standard if the difference between the ncv. remediation standard
and the remedlation standard approved In the workplan or other plan differs
by an order of magnitude. The Department believes that because of this

(a) provision In the Brownfleld Act, and because the Department has been using
the proposed remedlatorh standards for over two years, a one year phase-in

COMMISSION ON RADIATION PROTECTION period Is not necessary.
4. COMMEHNT One commenter (6) claimed that the combination of not

Soil Remedlatlon Standards for Radioactive having generic guidelines for accelerator produced radionuclides, the premix
Materials levels specified only to USS less than five, the fact that other radionuclides

Adopted New Rules: NJ.A.C. 7:28-12 could be covered based on laws requiring clean up, the specifics of building
construction related to radon, etc. means that the standards listed in NJ.A.C.

Proposed: July 6, 1999 at 31 N.J.R, 1723(a). 728-12.9 will have limited use. In most cases, the alternative approach
Adopted: June 21,2000 by Robert C. Shian, Jr., CDommissioner, oudined In NJ.A.C 7:28-12.10 will be used. This will not be much different

Department of Environmental Protection and the Commission on than the current practie. The stated parameter inputs Tables 6 and 7 may be a
Radiation Prtection, Dr. Henry Powsner, Chairman. better way to approach this problem, that is, standardize the risk model

Filed: July 6,2000 as R.2000 d.314, with substantive and technical pammateis.
changes not requiring additional public notice and comment (see RESPONSE Most of the contaminated properties in New Jersey contain
N.A.C. 130-4.3). nly the naturally occurring radioactive materials. However, development of

standards for nuclides not addressed in the proposed new rules will not cause
Authority: NJ.SA 26:2D-1 et seq. and 58:10B-1 et seq. undue burden on the owner because, as stated in the comment, the acceptable
DEP Docket Number. 11-99-061697. parameters and dose criteria are established in the Technical Basis.document.
Effective Date: August 7,2000. This was not the case in past practice. Inclusion of the alternative standard
Expiration Date: February 25, 2005 approach (NJ.A.C. 7:28-2. 10) Is requied as per legislative directive in the
E iiBrownfleld and Contaminated Site Remediation Act (BCSRA).
Summary of Public Comments and Department Responses: 5. COMMENT: One corhmenter stated that there does not appear to be any

The following companies, organizations, and/or agencies submitted written collaborating information presented for the Department's stltenWmt that "the
*1 comments on the proposal. minimum remedlation standards for soil should result in less expensive

1. CBS CoQrporation remedations by eliminating the requiremanl for site-specific dose
2. US Environmental Protection Agency assessments." It might be true for a small site with limited quantities of

- 3. US Nuclear Regulatory Agency contamination, but for a larger complex project with significant amounts of
: 4. NL lodusrics contamination it does not seem that it would be true. It would seem necessary

5. Shieldalloy Metallurgic Corporation to conduct the sito-specific dose assessments to determine the potential
6. US Department of the Army-Corps of Engineers exposure& (6)
7. New Jersey Environmental Federation representing 90,000 members RESPONSE: If site.specific dose assessments were necessary, the
8. Heritage Minerals Inc, Department's spreadsheet, RaSoRS, could be used to easily develop the
9. Howmet Corporation proper remediatlon standards. Parameters, such as the lot size, may be

10. Zirconium Environmental Committee

(CITE 32 N.J.RL 2866) NEW JERSEY REGISTER, MONDAY, AUGUST 7,2000
(Page 80 of Total)
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New Jersey Judiciary

Superior Court - Appellate Division

NOTICE OF APPEAL

Type o Piai agil biftm. at. Attda addolcl sheets if necessmwy. AT-ORNEY I LAW FIRM I PRO SE LITIGANT (2)

TITLE IN FULL (AS CAPTIONED BELOW): (1) NAME

Shieldalloy Metallurgical Corporation v. State of New Dennis J. Knrnholz

Jersey, Department of Environmental Protection Riker Danzig Scherer Hyland & Perretti LLP
J eSTREETADDRESS
Headquaters Plaza,.One Speedwell Avenue
CITY STATE ZIP PHONE NUMBER
Morristown NJ 07962 973.538.0800

EMAIL ADDRESS
dknmnhotrz@nker.comn

ON APPEAL FROM

TRIAL COURT JUDGE (3) TRIAL COURT OR STATE AGENCY (4) ITRIAL COURT OR AGENCY NUMBER (5)

1Deparbnent of Environmental Protecdon (DEP)

(7)

-Notice.is.bereby.glve.tat (6) Shieldallov Metallurical Cororation appeals to the Appellate

Division from a E] Judgment or I] Order entered on in the E] Civil

El Criminal or El Family Part of the Superior Court or from a [ State Agency decision entered on

October 8. 2009.

If not appealing the entire judgment, order or agency decision, specify what parts or paragraphs are-~ I I
--being-ap pealed.--

(9)

(IOA)

(loB)

Have all issues, as to all parties in this action, before the trial court or agency been disposed of?. (in

consolidated actions, all issues to all parties in all actions must have been disposed of.) NIA El Yes El No

If not, has the order been pmperly certified as final pursuant to R. 4:42-2? El Yes E] No

For criminal, quasi-criminal and juvenile actions only:

Give a concise statement of the offense and the judgment including date entered and any sentence

or disposition imposed:

This appeal is from a [] conviction E] post judgment motion El post-conviction relief.

If post-conviction relief, is it the El 1st 1] 2nd El other
spody

(10c)

(lOD)

Is defendant incarcerated? El Yes [E No

Was bail granted or the sentence or disposition stayed? [] Yes

If in custody, name the place of confinement:

Defendant was represented below by:

El Public Defender El self E] private counsel

[INo

sped~y

ae~Ieo4 eftodlye siaiiaaes page I d2

(Page 81 of Total)
68a
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11 Notice of appeal and attached case information statement have been served where applicable on the

Ibllowinq:

Name Date of Service

Tdal Court Judge
* Trial Court Division Manager ..

Tax Court Administrator
, State Agency Dept. of Environmental Protection November 25, 2009

Attorney General or Attorney for other DepL of Law and Public Safety, November 25, 2009
Governmental body pursuant to Division of Law2• :-1 (a), (e) or (h)

Other parties in this action:

Name and Designation Attorney Name, Address and Telephone No. Date of Service

(12) Attached transcript request form has been served where applicable on the following:

Name Date of Amount of
Service Deposit

Court Reporter (if applicable) ""

~Supervisor of Court Reporte~rs

Clerk of the Tax Court
State Agency

'4.

(13) Exempt from submitting the traAcript request form due to the following:

[ No verbatim record.

El Transcript in possession of attorney or pro se litigant (four copies of the transcript must be submitted
along with an electronic copy).
List the date(s) of the tial or hearing:

[] Motion for abbreviation of transcript filed with the court or agency below. Attach copy.

El Motion for free transcript filed with the court below. Attach copy.

I certify that the foregoing statements are true to the best of my knowledge, information and belief.

I also certify that, unless exempt, the filing fee required by N.JS.A. 22A:2 has been paid.

(14) V E- '~ 2-:i7 7
DATE L 1 JJ |GNATURE OF A-roRNEY OR PRO SE Vrl GANT

fig#' PNoe 2 of 2

(Page 82 of jtal)
• o • ° 2' ' : •
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New Jersey Judiciary

Superior Court -Appellate Division

CML CASE INFORMATION STATEMENT
,le atdavphankt.SM

TITLE IN FULL (1) TRIAL COURT OR AGENCY DOCKET NUMBER (2)
Shieldalloy Metallurgical Corporation v. State of New Jersey, Department of NIA

Environmental Protection

- Attach additional sheets as necessary for any information below.

(3) APPELLANT'S ATTORNEY EMAIL ADDRESS: dkrumhotzr@nker.com

E5 PLAINTIFF El DEFENDANT 0 OTHER (SPECIFY) Appellant

NAME CLIENT

Dennis J. Krumholz, Riker Danzig Scherer Hyland & Perretti LLP Shieldalloy Metallurgical Corporation

S- R OADDRESS [CITY STATE jZIP TELEPHONE NUMBER

~Headquarters Plaza, One Speed~Iel Avenue (Monristown jNJ 1092 973.538.0800

(4)

(5)

(6)

(?)

RESPONDENT'S ATTORNEY * EMAIL ADDRESS:

NAME " CLIENT

New Jersey Dept of Law and Public Safety, Division of Law (New Jersey Dept of Environmental Protection

STR ET ADDRESS fCmT JSTATE MP TELEPHONE NUMBER

------- 25-MarketStreetR.O...o o....n---- - - -_ ___________ -_,__............

Indkate which paries, If any, dId not pawztLt bebw or were no longer parties to the actim id the fte of bWeigof the iu i•de: n- ...........

GIVE DATE AND SUMMARY OF JUDGMENT, ORDER, OR DECISION BEING APPEALED AND A-TACH A COPY:

By letter dated October 8, 2009 and received October 13, 2009 (attached hereto), the New Jersey Department of Environmental Protection
({NJDEP) determined that the Decommissioning Plan Revision lb CDP Rev. lb) submitted by Shieldalloy Metallurgical Corporation
('Shieldalloy') to the Nuclear Regulatory Commission ('NRC') on August 28,2009, does not comply with NJDEP's regulations and required
submission of a revised decommissioning p.g by January 31,2010.

Arethere am claims against any party bew, Wiln this or a consolidated action, which have not been disposed 1 Yes [ No

of. including counteralarn, cross-claims, third part'daims and applications for counsel fees?

if so, has the order been propertly crtified as final pursuantto 4.442-2? (if not, leave to appeal mst be sought I224.2:S-6.) 0 Yes 0 No

iflhe order has been certilfied, attach, together with a copy of the order, a copy of the complaint or any other
relevant pleadings and a brief explanation as towhy the order qualified for certification pusuant to & 4:42-2.)

Is the validity of a statute, regulalion, executive orderý franchise or consftitnal provision of this State being questioned? 0 Yes El No

GIVE A BRIEF STATEMENT OF THE FACTS AND PROCEDURAL HISTORY.

Shleldalloy holds license no. SMB-743 ('License') for I facility In Newfield, New Jersey ("Site'). The Ucense was first issued by the
Atomic Energy Commission (CAEC") In 1963 and renewed continuously since then by the AEC and the NRC. The License currently allows
Shieldalloy to possess radioactive 'source material" (I.e., uranium and thorium), which the company used in former manufacturing
conducted on the Site, and to plan the decommissioning of the Site. On August 25, 2009, Shieldalloy submitted DP Rev. lb for the Site to
the NRC In accordance with federal requirements. On September 23, 2009, the NRC and State of New Jersey entered into an agreement,
allowing New Jersey to become an *Agreement State" and transferring regulatory authority aver Shieldalleoys License to the NJDEP. By
letter dated October 8, 2009, eight days after becoming an "Agreement State,' the NJDEP rejected ShIeldalloy's DP Rev. lb, stating that
the plan does not comply with New Jersey requirements at N.JAC. 7:28, and it required the company to submit a revised decommissioning
plan by January 31, 2010.
In separate actions, Shlefdalloy is challenging the rules and standards adopted by the NJDEP Commissioner and by the Commission on
Radiation Protection, Including standards for decommissionlng facilities possessing licensed radioactive material, In re NjAC. 728, A-
000278-09"2 and the NRC's decision to enter Into an agreement with New Jersey to transfer its regulatory jurisdiction over the Shleldalloy
Site to the NJDEP. Shieldalloy Metallurgical Comoration v. United States Nuclear Regulatory Commission and the United States of
America (D.C. Circuit, Docket No. 09-1268). Shieldalloy also has brought an action seeking to enforce the Environmental Settlement
Agreement entered irto among the NJDEP. NRC, and the company dated March 26, 1997. Shleldalloy Metalluruical Corporution v. State co
New Jersey, DeParfnent of Environmental Protection, and Mark N. Mauriello, In his Capac•ty as Acting CommnLssioner of the Deoarb-men of
Envi ronmental P oteCtUo of the State of New Jerse Docket No. 1:09-cv-04375-EW-JS (J.S.D.C.)..

(Paf 83 of Tot

I

(12

(13
(14

l)I)



USCA Case #11-1449 Document #1349352 Filed: 12/22/2011 Page 10 of 49

(9) To THE E)TENT POSSIBLE, UST THE PROPOSED ISSUES TO BE RAISED ON THE APPEAL AS THEY WILL BE DESCRIBED IN
APPROPRIATE POINT HEADINGS PURSUANT TO &. 2:6-2(a)(5). (Appellant or cross-appellant only.):
I. NJDEP's rejection of Shieldalloy's DP Rev. lb is wrongful and Invalid because NJDEP did not afford Shleldafoy an opportunity to
be heard and thereby deprived Shieldalloy of administrative due process.
II. NJDEP's rejection of Shieldalloy's DP Rev. lb is unauthorized and invalid because the basis of Its rejection of the decommissioning

plan are regulations that are arbitrary, capricious, unreasonable, ultra ybt and otherwise unlawful and invalid.

A. The Radiation Protection Programs rules, N.J.A.C. 7:28 (Rules), ame invalid because they were not adopted in accordance with
the requirements of the State Administrative Procedure Act, N.J.SA 52:14B-1 et se. CAPAJ), including those for federal, regulatory and
fiscal Impact analyses. Significant-changes made upon adoption of the Rules, as contrasted with the rule proposal, require furtherpublication and opportunity for public comment before the Rules may be adopted. Other aspects of the Rules mid adoption also violate the
APA.

B. The requirement of the Rules that, upon commencing the decommissioning of a facility, a licensee must address the potential
impacts of radiation that theoretically may occur thousands, hundreds of thousands and even millions of years Into the future is arbitrary
and capricious and without basis in fact or law.

C. The Rules are ultra vires and arbitrary and capricious because they exceed the scope of the Radiation Protection Act N.J.S.A.
26:21) et see.. which only authorizes regulation of 'unnecessary radiation.' One effect of the Rules Is to require low level radioactive
materials to be excavated and transported off-site for disposal; this practice will expose the public, agriculture and the environment to
unnecessary radiation.

D. NJDEP relies upon the Brownfields and Contaminated Site Remediatlon Act, N.J.SA 58:105B-1 -e (IBrownflelds Act"), for
authority to develop the cleanup standards set forth in the Rules; however, the Brownfields Act does not provide any such authority. For
example. it does not authorize cleanup standards for radiation. It also limits NJDEP's authority to the development of a cleanup standard
for Individual hazardous substances, not for the cleanup standards in the Rules which are based upon the cumulative radiological effects of
radionuclides.

----- de•opa• dAodoesauhozede f deanup standards for radiation and radionudlides, the
standards-set-forthin- the.Rule. ane uira k .arbitary and capri-ius because they-do not- WitFl.reqO....e.o
cleanup standards as prescribed by the Brownfields Act._....... ..-.............-...

F. Contrary to the Federal and State Constitutiorf and the APA, the Rules amount to special legislation or rulemaklng directed solely

at Shieldalloy, and they deny the company equal protection of the law.

ed (10) IF YOU ARE APPEALING FROM A JUDGMENT ENTERED BY A TRIAL JUDGE SITING WITHOUT A JURY OR FROM AN ORDER OF THE
TRIAL COURT, COMPLETE THE FOLLOWING:

1. Did the tial judge Issue oral findings or _n opinion? If so. on what date? Yes [I No
2. DId the bialjudge issue written findings-5L an opinion? I• so, on what date? _ _ _Yes _ _ _No

3. Will the ial judge be flingastatementfan opinion pursuant toR. 2:5-1 (b)? .] Yes Li No

Caution: Before you indicate that there was neither findlngs nor an opinion, you should inquire of the trial judge to determine whether indirigs oran opinion was plaoed an the record out of counsel's presence or whether the judge will be fifing a statement or opinion pursuant to R.25-1(b).

DATE OF YOUR INQUIRY:

1. IS THERE ANY APPEAL NOW PENDING OR ABOUT TO BE BROUGHT BEFORE THIS COURT WHICH:

(11) (A) Arises from suhsttard~ally the same case or contovrsy as this appeal? CK Yes C1 No
Vs (12) (0) Involves an %;sue that is substantially the same, s~miar or related to an Lisue in this appeal? [] Yes 0] No

(13) 2. WAS THERE ANY PRIOR APPEAL INVOLVING THIS CASE OR CONTROVERSY: 0l Yes ID No
to (14) IF THE ANSWER TO EITHER 1 OR 2 ABOVE IS YES, STATE:

Case Name: Appellate Division Docket Number
In re: N.JAC. 7:28 A-00027"-09T2

t Civil appeals are screened for submission to the CWii AppeaLs Setltement Program (CASP) to determine their potentiat foraeltlement or, In the
alternative, a simplification of the issues and any other matters that may ald in the disposition or handrfig of the appeaL Please consider these
when responding to the following question. A negative response will not necessarily rule out the scheduling of a preargrnient conference.

State whether you think this case may benefit from a CASP conference.
(15"-) Explain your answer. Appellant is amenable to participation In a settlement conference before a mediator knowledgeable IR Yes El No

about the subject matter unded~nj the appeaL

(16) Shieldalloy Metallurgical Corporation (17) Dennis J. Krumholz
Name of Appellant or Respondent Name of Counsel of Record

(or your name If not represented by ounsel)

(18) Ad tflL ) ' "1..1 1 (1) . 84 of ta1)
Date o taof )un. f Record
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NZIG Partner

IERER Direct:

LAND t: 973.451.8454

IRE TT LLP 
f: 973.451.8676

dkrumholz@riker.com
Reply to: Morristown

ATTORNEYS AT LAW

December 29, 2009

VIA FEDERAL EXPRESS

Office of Legal Affairs
Attention: Adjudicatory Hearing Requests 7 .
New Jersey Department of Environmental Protection
401 E. State Street, P.O. Box 402 -
Trenton, New Jersey 08625 1'7) ' .D

Re: Request for Adjudicatory Hearing .
Shieldalloy Metallurgical Corporation LU
35 South West Boulevard, Newfield, New Jersey

This firm represents Shieldalloy Metallurgical Corporation ("SMC") with

respect to this Request for an Adjudicatory Hearing. By letter dated November 18, 2009,

we requested pursuant to N.J.A.C. 7:28-2.8 that the New Jersey Department of

Environmental Protection ("NJDEP" or "Department") grant SMC either I) a hardship

exemption from the requirements of N.J.A.C. 7:28-12 and -58, or, alternatively, 2) a stay

of the requirement to prepare and submit a decommissioning plan ("DP") compliant with

N.J.A.C. 7:28-12 and -58 until litigation commenced by SMC in the federal and state

courts with respect to this matter is completed. A copy of the November 18, 2009 letter

is attached hereto as Exhibit A. By letter dated December II, 2009, the Department

denied the requests, but did offer to extend the date for submitting a DP from January 3 I,

Headquarters Plaza, One Speedwell Avenue, Morristown, NJ 07962-1981 • t: 973.538.0800 f. 973.538.1984

50 West State Street, Suite 1010,Trenton, NJ 08608-1220 • t: 609.396.2121 f: 609.396.4578

500 Fifth Avenue, New York, NY 101 10 - t: 212.302.6574 f: 212.302.6628
London Affiliate: 33 Cornhill, London EC3V 3ND, England - t: +44 (0) 20,7877.3270 f: +44 (0) 78773271

www.riker.com
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20 10 to July 31, 2010. A copy of the December i1, 2009 letter is attached hereto as

Exhibit B.

SMC received the Department's letter via email on December II, 2009, and

by U.S. Mail on December 14, 2009. We hereby request an adjudicatory hearing (the

"Hearing Request") concerning the denial of a hardship exemption from the requirements

of N.J.A.C. 7:28-12 and -58 ("Denial").

In accordance with the procedures to request a hearing as set forth in the

Department's December II, 2009 letter and N.J.A.C. 7:28-58. 1(g), SMC provides the

following information:

~ 35...-. ... . . ... -- L• .... •_ . f om.• o ..e d l o y _•_ t l u ~ c J .. p r a i n .... 3 5........... ........ ......... .. .....

South West Boulevard, Newfield, New Jersey 08344, (856) 697-6501. Documents and

information pursuant to this Hearing Request should be sent to the attorneys for SMC:

Riker Danzig Scherer Hyland & Perretti LLP
Headquarters Plaza
One Speedwell Avenue
Morristown, New Jersey 07962
Attention: Dennis J. Krumholz, Esq.
(973) 538-0800

2. Legal Authority and Jurisdiction. SMC makes this Hearing Request in

accordance with the procedural requirements of the New Jersey Administrative

Procedure Act, N.J.S.A. 52:14B-I et M ("APA"), the Radiation Protection Act, N.J.S.A.

26:2d-I et sq ("RPA"), the APA regulations codified at N.J.A.C. 1:1-1.1 gt seq., in

particular, N.J.A.C. 1:1-3.1, the RPA regulations codified at N.J.A.C. 7:28-1.1 et seq.. in

(Page 86 of Total)
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particular, N.J.A.C. 7:28-4.18, and -58.1(g), and the Department's December II, 2009

letter.

SMC's facility in Newfield, New Jersey ("Site") is subject to the terms and

conditions of radioactive materials license No. SMB-743 ("License") issued by the Nuclear

Regulatory Commission ("NRC"). On September 30, 2009, New Jersey entered into an

agreement with the NRC to obtain regulatory authority over most NRC-licensed facilities

in New Jersey, including the Site. As noted above, SMC shortly thereafter requested a

hardship exemption from the requirement to comply with NJDEP regulations at N.J.A.C.

7:28-12, pursuant to the Special Exemptions provision of N.J.A.C. 7:28-2.8. The granting

- -- `` °wI°jn!dh`vp•I.d-theJIDEP-to aDryV9-SMC- DP-(•Rv. Ib)

for the Site. The Department denied the request for an exemption.

SMC is entitled to an adjudicatory hearing on the denial of its request for a

hardship exemption as a matter of constitutional due process. "The right to a hearing

before a governmental agency, whose proposed action will affect the rights, duties,

powers or privileges of, and is directed at a specific person, has long been imbedded in

our jurisprudence." Cunningham v. Dept. of Civil Serv.. 69 N.J. 13 (1975). In

Cunningham, the Supreme Court of New Jersey identified the circumstances under which

the New Jersey Constitution mandates an adjudicatory hearing on an agency action. See

id. at 17-18. The Court articulated a two-part test:

Contested factual issues which may be presented in an evidential manner in
proceedings which are targeted at a person satisfy the first prerequisite for a
hearing. In such cases adjudicative facts, as opposed to legislative, facts will

(Page 87 of Total)
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usually be at issue. The second prerequisite is that the party affected by the
administrative action have a safeguard interest. Particularized property
rights or other special interest must exist.

Id. at 23-24. See also High Horizons Dev. Co. v. Dept. of Transp., 120 N.J. 40, 47 (1990)

("the guarantee of a full adversary trial is reserved for those cases in which the legal

rights and duties of 'specific parties' are at issue and required to be determined by a

decision disposing of their interests because of 'constitutional right' or 'statute."'). The

Court in Cunningham defined "adjudicative facts" as "facts about the parties and their

activities, businesses and properties, usually answering the questions of who did what,

where, when, how, why, with what motive or intent; . . roughly the kind of facts that go

. .. .. .... .. ... .. ...... ...... .. .a ti.v.e. .a c t .. .. n. ...h. ._._. .d.. ._n.o.t .. ..... ..... .... ......

usually concern the immediate parties but are general facts which help the tribunal decide

questions of law, policy and direction." Cunningham 69 N.J. at 22; see also, High

Horizons 120 N.J. at 49-50.

For an applicant to obtain an exemption from the RPA regulations, N.J.A.C.

7:28-2.8 requires that the applicant present facts demonstrating that it has a "hardship or

compelling need" for the exemption and that the Department "determine that the

exemption will not result in any exposure to radiation in excess of the limits permitted by

Subchapter 6, Standards for Protection Against Radiation." N.J.A.C. 7:28-2.8. These

determinations require the presentation and evaluation of "adjudicative" facts, such as the

applicant's financial status and viability, the costs the applicant will incur to comply with

(Page 88 of Total)
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the regulatory requirements, details of the effect of the exemption and how the applicant

will meet the standards of Subchapter 6.

In its request for a hardship exemption, SMC presented information from

which the Department should have determined that the company would suffer a hardship

and irreparable harm if it were required to comply with the requirements of N.J.A.C.

7:28-12 and -58. Specifically, SMC explained that it cannot absorb the $70 million cost of

compliance with the RPA regulations, and will be forced into bankruptcy if it is not

granted relief from the requirements.' SMC also presented specific information set forth

in DP Rev. I b that demonstrates that the requested exemption would not result in any

.exposur to radiation. i. ecess ot .

worst-case scenario, the in-situ capping of the source material as proposed by SMC

results in radiation exposures far less than the applicable limits of Subchapter 6. In

response, the Denial merely states in summary fashion that "SMC has not demonstrated a

hardship or compelling need for the exemption" and that "[NJDEP has] determined that

the dose limits in Subchapter 6 would not be met." SMC and the Department clearly

disagree on the facts at issue in the determination for the hardship exemption.

The NJDEP has consistently suggested that the cost to achieve unrestricted release of the Site is
lower than that presented in SMC's Rev. lb DP. Even if the cost were $45 million as suggested
by the Department and no further site decommissioning were required, SMC would still be
unable to absorb this cost of decommissioning. See Exhibit A at 14.

(Page 89 of Total)
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As required by the first prong of the Cunningham test, this Hearing Request

demonstrates the need for a hearing on adjudicatory facts relevant to SMC's request for a

hardship exemption. These facts include: the specific hardship SMC will suffer if required

to fully comply with the NJDEP regulations, the lack of any adverse impact to public health

or the environment from a decision to grant SMC's hardship exemption (i.e., no exposure

to radiation in excess of the Subchapter 6 limits), and the bases asserted for the

Department's Denial. As required in Cunningham, these facts are targeted to and about

SMC, its activities, businesses and properties; they warrant an adjudicatory hearing.

SMC also has special interests and particularized property rights at issue that

Ju.` --h~arin•-under-ohe-tecond-h-of-th.e-Cun njinham,-tes-t..--Thbes-e-i.-c-ude.--

" SMC is the applicant for the exemption, not a third party to the request;

* SMC has a property interest in the License that is the subject matter of this
proceeding. The License was first issued in 1963, renewed continuously
through the present by the NRC and is now subject to NJDEP jurisdiction;

* The Denial is, in effect, a decision to modify SMC's License.

" SMC's continued existence as a viable entity is dependent upon the NJDEP's
grant of the exemption. A denial of the exemption will force SMC into
bankruptcy;

" The grant or denial of the hardship exemption ultimately will determine the
type of decommissioning performed at the Site, which is property owned by
SMC.

(Page 90 of Total)
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The circumstances described above satisfy both prongs of the Cunningham test.

Thus, SMC is entitled to a hearing on its request for a hardship exemption as a matter of

constitutional due process.

In addition, SMC is entitled to a hearing under the New Jersey Radiation

Protection Act ("RPA"). The RPA provides SMC with a statutory right to a hearing

because it is the statutory basis upon which New Jersey was delegated the NRC's

regulatory authority under the Atomic Energy Act, 42 U.S.C. 2011 et se., ("AEA"). In

particular, the NRC and the State of New Jersey agreed that the State Radiation

Protection Program was consistent and compatible with the NRC program established by

6 W-At: -97the AL=A. -•-ee M; t-ea. i%~eg. •) J oL jct. • Z.•J) "'I'1I--C'I•I-i-'" i' •,' = 426ii~ ,.• , .........

2239, would entitle SMC to a hearing, providing:

In any proceeding under this Act, for the granting, suspending, revoking, or
amending of any license or construction permit, or application to transfer
control, and in any proceeding for the issuance or modification of rules and
regulations dealing with the activities of licensees, and in any proceeding for
the payment of compensation, an award, or royalties under section 153, 157,
186c., or 188, the Commission shall grant a hearing upon the request of any
person whose interest may be affected by the proceeding .

42 U.S.C. 2239.

As described in more detail infra at pages 8-9, DP Rev. lb, including the

request to the NRC for approval of a Long Term Control license, would have provided

for the modification and/or termination of SMC's License. The Department's approval of

the hardship exemption would have allowed it to approve DP Rev. I b to modify or
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terminate the License. Thus, the Denial, a response to SMC's request for modification or

termination of the License, is part of an administrative proceeding as contemplated by the

AEA. Under the AEA, SMC would be entitled to a hearing. See 42 U.S.C. 2239. Since

New Jersey is to provide a program consistent and compatible with the NRC's federal

program, a hearing must be afforded SMC under the Radiation Protection Act.

Finally, SMC is entitled to an adjudicatory hearing on its request for a

hardship exemption pursuant to N.J.A.C. 7:28-58.1 (g), which incorporates by reference

the procedures and requirements of N.J.A.C. 7:28-4.18. Section 4.18 provides that "when

the Department denies an initial application for or renewal of a specific license, or

•_=•~•t__••••.__-vk sjjsoend or terminate a~eneraJ or sgecific Ii cense" the

notice to the applicant shall advise of the right to request a contested case hearing

pursuant to the APA.

First, the Denial is effectively a modification of SMC's License, which gives

rise to the right to a hearing. The granting of a hardship exemption by the NJDEP would

have allowed SMC to decommission the Site in accordance with its August 28, 2009 DP

Rev. I b submitted to the NRC in compliance with federal regulations. Following

submission of the DP to the NRC, on September 30, 2009, New Jersey became an

Agreement State, and then sought to apply N.J.A.C. 7:28-58 to the SMC License and Site.

The Denial of the hardship exemption effectively modifies the License by disallowing the

decommissioning of the Site in accordance with DP Rev. I b and the NRC's regulations

that applied to the Site prior to September 30, 2009.
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Second, and alternatively, the Denial constitutes a rejection of SMC's

application to modify the License. The submittal of SMC's DP Rev. I b to NRC constituted

an application for an amendment to the License that would implement the "Long Term

Control" provisions that ultimately would be used to decommission the Site. SMC's

request for a hardship exemption to allow approval of DP Rev. Ib and the Long Term

Control license, therefore, also is an application for modification of the existing License.

Denial of the hardship exemption constitutes rejection of SMC's application to amend or

modify its License, warranting an adjudicatory hearing. Thus, on the basis of N.J.A.C.

7:28-58.1(g) and 7:28-4.18, SMC is entitled to an adjudicatory hearing on the NJDEP's

. .... oi l its _r e ,•___-.ttfor a har~dshipexem o.ti.on. -----------

In determining to grant the Hearing Request, the Department should

conclude that these disputed matters give rise to a contested case. See N.J.A.C. 7:28-

4.18(d). A contested case is

an adversary proceeding, including any licensing proceeding, in which the
legal rights, duties, obligations, privileges, benefits or other legal relations of
specific parties are required by constitutional right or by statute to be
determined by an agency by decisions, determinations, or orders, addressed
to them or disposing of their interests, after opportunity for an agency
hearing. N.J.S.A. 52: 14B-2. The required hearing must be designed to result
in an adjudication concerning the rights, duties, obligations, privileges,
benefits or other legal relations of specific parties over which there exist
disputed questions of fact, law or disposition relating to past, current or
proposed activities or interests ....

N.J.A.C. 1:1-2.1. As described, s this dispute affects SMC's license and obligations

thereunder, as well as the property owned by the company, and a hearing is required in
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accordance with the NJDEP rules, by statute and as a matter of constitutional due

process. A hearing on the request for a hardship exemption will adjudicate the rights,

duties, obligations, and privileges of SMC with respect to disputed questions of fact

relating to the proposed decommissioning of the Site. Thus, a contested case is presented

that warrants an adjudicatory hearing.

Issues of fact also exist that, if assumed to be true, may change the

Department's denial of the hardship exemption. See N.J.A.C. 7:28-4.18(d). These include,

but are not limited to:

* The true cost to implement the Department's preferred remedy is $70
million;

-....- 0--SMC -will- -be- -forced- -into- bankruptcy- if. it is --- required- to- implement- the
excavation and removal of slag and baghouse dust from the Site;

a Shieldalloy's proposed decommissioning plan adequately meets the exposure
limits of Subchapter 6.

9 Compliance with the requirements of N.J.A.C. 7:28-12 with respect to the
Site is virtually impossible because the uranium, thorium and progeny
radionuclides present in the source material also occur naturally elsewhere
at the Site at relatively high and variable levels, making the prescribed state
standards for unrestricted release of the Site unattainable;

* Excavation and removal would result in unnecessary radiation exposure to
workers and members of the general public;

* Shieldalloy's DP Rev. lb adequately addresses all exposure scenarios that are
reasonably applied to the Site, establishes site-specific cleanup standards that
are protective of public health and the environment, and/or demonstrates
that the engineered barrier will remain protective of public health and safety
into the foreseeable future at the levels required by Subchapter 6.
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* The additional factual matters set forth in the request for a hardship
exemption, Exhibit A.

Thus, this Hearing Request establishes the presence of a contested case and factual issues

that, if assumed to be true, may change the Department's decision to deny the hardship

exemption. As described above, SMC is entitled to a hearing on the Denial, and the

Department should grant this request.

3. Decision Appealed. SMC appeals the Department's decision to deny its

request for a hardship exemption in accordance with N.J.A.C. 7:28-2.8 from the

requirements of N.J.A.C. 7:28-12 and -58.

___ -- 4 JpLaAiA L .. S I4C-raf-rpmre J.nncornnratess -a----.. ...... ......... . • =, ..= • --- . .=, ..-..... , .............. ............... .... r -... ............. ............ .... _. .................. .... ............................

though fully set forth herein the matters set forth in its letter to the Department dated

November 18, 2009, attached hereto as Exhibit A. SMC seeks a hearing on the Denial and

the bases therefor, including but not limited to the Department's contentions in the

December II, 2009 letter that "SMC has not demonstrated hardship or a compelling need

for the exemption" and that "[b]ecause the decommissioning plan relies on engineering

controls and requires a long term control license ... the dose limits in Subchapter 6 [of

N.J.A.C. 7:28] would not be met if all controls failed, particularly if slag or baghouse dust

were used as fill for constructing a house." The Denial also raises new factual issues that

should be adjudicated, jg•, the need to consider the potential use of slag and baghouse

dust as fill during construction of housing in the future if the proposed engineering and

institutional controls were to fail.
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REQUEST FOR A STAY

SMC hereby requests that, if the Department grants the company's request

for a hearing, it also stay the requirement to submit a revised DP during the pendency of

the contested case. A stay is warranted during the administrative proceeding because it is

required as a matter of constitutional due process and because any potential impact to

public health or the environment resulting therefrom would be negligible and far

outweighed by the irreparable harm to SMC. See N.J.A.C. 7:28-4. 19.

As described in SMC's November 18, 2009 letter to the Department, see

....... . .... .. .th. . t SbiI m w._.. . ou Id . becom... . .. . _u faidyl....s.u..e...... ...... .c .............e....alty . a

revised DP is not submitted in accordance with the NJDEP regulations by January 31,

2010. SMC also has presented on multiple occasions that it cannot afford to implement a

decommissioning plan fully compliant with NJDEP regulations and that it will be driven

into bankruptcy if forced to do so. Under these circumstances, due process standards call

for a right to a hearing on the request for a hardship exemption and a stay of the

applicable requirements and imposition of penalties during the pendency of the hearing.

See, o In re Kimber Petroleum, 110 N.J. 69, 80 (1988); see also Exhibit A at 14, 17-21.

Further, staying the requirement to submit a revised DP will not result in

any adverse environmental or human health impact. The Department already has

indicated that submittal of a revised DP might wait until July 31, 2010 - six months

beyond the original due date. See Exhibit B. Therefore, the requirement to submit a
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revised DP cannot be an exigent matter. Indeed, the slag and baghouse dust have been

safely stored at the Site for more than thirty years without any adverse impact; the NRC

recently determined that the existing conditions are protective of public health and safety.

See Exhibit A at 19-20.

However, as more fully described in the November 18, 2009 letter, the cost

to SMC of compliance with N.J.A.C. 7:28-12 would be $70 million - an amount the

Company is unable to absorb. Pursuant to N.J.A.C. 7:28-4.19, the lack of any impact to

the environment or human health and welfare, coupled with the fact that staying the

contested conditions would not impose an inordinate burden on the NJDEP, as compared

... ___........ w-i-ththhj.jrJrjeparab.l.eijn-iurv _.of-bankru ..tcyi.f.-tbhe_ s.tay.vw-er-ejnoQt_._•ran.ted,entite.sSC to a

stay of the contested requirement.

Finally, the Department's previous denial of SMC's request for a stay is

predicated on the view that it would be "open ended" and not "within the Department's

control." See Exhibit B. Here, SMC is requesting that the obligation to submit a fully

compliant DP be stayed only during the pendency of the administrative hearing of this

contested case. See N.J.A.C. 7:28-4.19(e) (recognizing that any stay should be temporary

and limited to the duration of the contested case). As such, the duration of the stay is

lessened and rests, to a greater degree, within the Department's control.

SMC acknowledges the Department's offer to extend the January 31, 2010

deadline to July 3 1S". However, this extension is inadequate to prepare a revised DP. It

has taken SMC several years and thousands of man-hours to prepare DP Rev. lb. A six-
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month extension simply is not adequate to prepare a new DP fully compliant with NJDEP

regulations. Moreover, accepting the Department's extension of the deadline would

require SMC to prepare a DP in accordance with rules and requirements that the

company believes to be flawed and is legally challenging, and to use a decommissioning

approach that SMC ultimately cannot afford to fund. The company cannot accept the

extension offer in good faith.

For these reasons, SMC requests that the Department stay the requirement

to submit a revised DP during the pendency of the administrative contested case.

SMC reserves the right to revise or supplement this Hearing Request and

R•,m,.'••~r--;:'--••cd~jtjr-ioolinfncma.tjo~nJbecomes ay~ailablie and a~s i~td ee~m sajrqp r iate ___

and necessary.

We thank you for your consideration of the within submission. Please feel

free to contact Steven T. Senior of this office at (973) 45 1-8507, or the undersigned at

(973) 451-8454.

Very truly yours,

Dennis J. Krumholz

cc: Shieldalloy Metallurgical Corporation
Enclosures

4005633
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DAN1Z I G Partner
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D HYLAND 973.451.8454
PERRETTILtU dkrumholz@riker.com

Reply to: Morristown

ATTORNEYS AT LAW

VIA FEDERAL EXPRESS

November 18, 2009

Ms. Nancy Wittenberg
Assistant Commissioner, Environmental Regulation
New Jersey Department of Environmental Protection
401 East State Street, 3 ' Floor
PO Box 423
Trenton, NJ 08625-0423

Re: Request for Hardship Exemption or Stay

Shieldalloy Metallurgical Corporation

Dear Ms. Wittenberg:

.. ............................ This- firm represents Shieldalloy- Metallurgical Corporation ('±Sh leldalloy" -or-

the "company") in connection with the decommissioning of its facility located in

Newfield, New Jersey (the "Site"), The facility is subject to the terms and

conditions of radioactive materials license No. SMB-743 issued by the Nuclear

Regulatory Commission ("NRC"). We have received the October 8, 2009 letter

of Patricia Gardner, Manager for the Bureau of Environmental Radiation within

the New Jersey Department of Environmental Protection ("NJDEP" or

"Department"), that rejects Shieldailoy's Decommissioning Plan ("DP") for the

Site submitted to the NRC on August 28, 2009, as-non-compliant with N.J.A.C.

7:28-58, including N.J.A.C. 7:28-12. The letter requires the company to prepare

and submit a compliant decommissioning plan by January 3 I, 2010.

Headquarters Plaza, One Speedwell Avenue, Morristown, NJ 07962-1981 • t 973.538.0800 f' 973.538.1984

50 West State Street, Suite 1010, Trenton. NJ 08608-1220 * t: 609.396.2121 f. 609.396.4578

500 Fifth Avenue, NewYork, NY 10110 - t: 212,302.6574 f: 212.302.6628
London Affiliate: 33 Cornhill, London EC3V 3ND, England * t: +44 (0) 20.7877.3270 f: +44 (0) 20.7877.3271

www.riker.com (Page 100 of Total)
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We write to request (1) a hardship exemption In accordance with N.J.A.C.

7:28-2.8, which would allow the Department to grant an exemption from certain

requirements of N.J.A.C. 7:28-12 and thereby approve the DP, or (2) a stay of the

requirement to prepare and submit a revised decommissioning plan compliant

with N.J.A.C. 7:28-12 until the litigation commenced by Shieldalloy with respect

to this matter in the federal and state courts is completed. 5e e

.:28, Docket No. A-278-09 (Sup. Ct., App. Div.); Shieldalloy Metallurgical

Corporation -. State of New lersey. Department of Environmental Protection.

and Mark N. Maurlello. in his Capacity as Acting Commissioner of the

....--.....---- .-... ................ ..... - - - - - - - - -

1:09-cv-04375-JEI-JS (U.S'.D.C.); Shleldalloy Metallurgical Corporation v. United

States Nuclear Regulator. Commission and the United States of America (D.C.

Circuit Docket No. 09-1268) (filed November 3, 2009).

BACKGROUND

Shieldalloy holds license no. SMB-743 ("License") for the Site, which was

first issued by the Atomic Energy Commission ("AEC") In 1963 and renewed

continuously since then by the AEC and the NRC, its successor agency. The

License allows Shieldalloy to possess radioactive "source material" (i.e., uranium

and thorium) and to plan the decommissioning of the Site. Source material was

used by Shieldalloy at the Site since the 1950s in manufacturing operations
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involving the processing of pyrochlore, an ore containing greater than 0.05% by

weight of natural uranium and thorium. These manufacturing operations, which

ceased in 2001, produced various radioactive by-products, Including "slag" and

baghouse dust that also contain uranium and thorium. These left-over source

material remain In the Storage Yard, an approximately 12-acre portion of the 68-

acre Site that has been designated a radlologically restricted area.

Shieldalloy advised the NRC in 1992 that its plan to decommission the Site

would consist of permanent In-situ capping of slag and baghouse dust in the

Storage Yard. This method is permitted by NRC regulations and guidelines

.. .... . . . . . . . . ..-. . . . . . . . . . . . .

Conceptual Decommissioning Plan to NRC in 1993, providing more details on the

in-situ capping approach. Shleldalloy's plan to decommission the Site using in-situ

capping also was an element of the Environmental Settlement Agreement dated

December 27, 1996, among Shleldalloy, NRC, NJDEP and others ("Environmental

Settlement Agreement") that enabled the company to emerge from bankruptcy in

1997. Since approximately 2000, Shleldalloy has been working with the NRC to

obtain approval of its DP for the Site, and It filed revisions to the plan In 2005,

2006 and 2009. The NJDEP has been aware of and has participated in the NRC

process to review Shieldalloy's decommissioning plans for nearly two decades.

Shleldalloy submitted Revision (Rev.) lb of its DP to the NRC on August

28, 2009, which describes in detail the company's plan to decommission the Site.
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Shieldalloy proposes to consolidate all radioactively-contaminated materials in a

designated, isolated 12-acre portion of the Site (the Storage Yard). DP Rev. I b §

8.3. The consolidated materials will be shaped, graded, and covered with a seven-

layer engineered barrier that provides a substantial and highly durable resistance

to erosion, external intrusion and water infiltration. This permanent engineered

barrier will last for at least one thousand years, even without maintenance or

repair, DP Rev. lb § 8.3.1. Shieldalloy also has proposed to fully fund the long

term management, maintenance, monitoring, repair and reporting for this 1,000

year period. DP Rev. lb § 15.3. The remaining 56 acres of the Site will be

r e-e-e--o r-u re- - .. ... ...i ...•O ~ • • - w • , - - - , , . -• --. •.- --. .. .. .. . . . -.. .

expected to be redeveloped for industrial use. DP Rev. I b §§ 4.4, 7.1. 1.

Shieldalloy's detailed evaluation set forth In the DP demonstrates that the

engineered barrier will remain protective of public health and safety and the

environment for at least 1,000 years, as required by federal law. The DP also

demonstrates that the excavation and removal of the source material -- to the

only facility in the United States that may accept it, owned-by EnergySolutions in

Utah -- is less protective of the public health and safety than capping the material

.* In place. Excavation and removal also would result in unnecessary radiation

exposure to workers and members of the general public contrary to NJ.S.A.

26:2D-10. To date, the company has spent thousands of man-hours and

approximately $3 million to evaluate and design its plan to decommission the Site.
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Shieldalloy is convinced that its in-situ capping plan presents the best

decommissioning alternative, by far, to ensure public health and safety.

Following the request by the State of New Jersey to NRC for "Agreement

State" status, the Department advised Shieldalloy In December 2008 that it

objected to the Company's In-situ capping plan. New Jersey became an

Agreement State on September 30, 2009, having entered into an agreement with

NRC to obtain regulatory authority over most NRC-licensed facilities in New

Jersey, Including the Site. On October 8, 2009, eight days after it assumed NRC's

regulatory authority, the NJDEP issued a letter formally rejecting Rev. I b of the

consistent with the Department's regulations at N.J.A.C. 7:28-58 and - 12.

Shieldalloy recently commenced two litigations in New Jersey to address

the dispute between Shieldalloy and NJDEP over decommissioning the Site. The

company Is challenging NJDEP's Radiation Protection Program rules in the matter

captioned In re NJAC 7:20. It also has brought an action in federal court to

enjoin the Department from requiring Shleldalloy to excavate and remove the

source material from the Site on the basis that the Environmental Settlement

Agreement and other applicable law require the NJDEP to allow Shieldalloy's

proposed in-situ capping. Shieldalloy Metallurgical Corporation v. State of New

1ersey, Department of Environmental Protection. et il. Finally, the Company has

requested that the NRC stay the effective date of its transfer of regulatory
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authority over its facility to the State of New Jersey until judicial review can be

obtained of these matters, and it has filed a Petition in the United States Court of

Appeal for the District of Columbia Circuit seeking review of the NRC's decision

to enter into the agreement with New Jersey. Shleldalloy Metallurgical

Corporation v. United States Nuclear Regulator Commission and the United

States of America. These proceedings have just begun; briefing andlor trial on

the substantive issues remain to be addressed.

SHIELDALLOY SATISFIES THE REGULATORY REQUIREMENT FOR

A HARDSHIP EXEMPTION

Shieldalloy requests that the Department grant a "hardship exemption"

from certain requirements of the Radiation Protection Rules, N.J.A.C.: 7:28

(Rules).' The granting of this exemption would allow the NJDEP to approve the

company's DP Rev. lb. As demonstrated below, Shieldalloy is able to fulfill the

requirements of the regulatory exemption, and Its plan to decommission the Site

is protective of public health and safety and the environment. In the alternative,

if an exemption is not granted, and if the Department orders Shieldalloy to

remove the source material from the Site, the company is likely to be forced Into

h

' Shieldalloy's request for a regulatory exemption Is made without prejudice to its right to

challenge the validity of the Rules and their applicability to the Shieldalloy Site, and to its

pending challenge to the transfer of authority over the Site from the NRC to the State of New

Jersey.
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bankruptcy and/or liquidation and be unable to decommission the Site.

Section 2.8, Special Exemptions, of the Rules provides as follows:

The Department, upon application and showing of hardship or

compelling need, with the approval of the Commission, may grant

an exemption from any requirement of [N.J.A.C. 7:28] should it

determine that such exemption will not result in any exposure to

radiation in excess of the limits permitted by Subchapter 6,

Standards for Protection Against Radiation.

The requirements of Section 2.8 are clearly satisfied in this instance.

A. Hardship to Shieldailoy would result from strict compliance
with N.I.A,C. 7:28-12.

A genuine hardship would be imposed upon Shieldalloy if it were required

to decommission the Site in full compliance with the Rules. In DP Rev. Ib,

Shieldalloy has analyzed and presented the cost of several alternatives in

decommissioning the Site. The cost to implement Shieldalloy's decommissioning

plan is on the order of $14.7 million. DP Rev. Ib, Table 17.2. By contrast, the

cost to remove the radioactive materials from the site and dispose of them in

Utah as would be required by the Rules is in excess of $70 million.2 DP Rev. I b,

z We are aware that the State of New Jersey recently asserted to the NRC that removal of the

materials might be completed for $45 million. Even if the difference in cost were material to
the ability of Shleldalloy to implement this remedy -- which it is not -- the EnergySulutions'
estimate forming the basis of the State's assertion acknowledges that It does not Include all
(footnote continued...)

.i:1
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Table 17.3.

Although Shieldalloy's DP Rev. lb complies with NRC regulations and

guidance and Is protective of public health and safety and the environment,

certain requirements of N.J.A.C. 7:28-12 effectively prohibit Shleldalloy's

decommissioning plan and require the excavation and removal of the radioactive

materials. Shieldalloy requests an exemption from those Rules that would

prohibit the company's In-situ capping of slag and baghouse dust in the Storage

Yard, as well as from the Rules for establishing specific cleanup standards that

render ShIeldalloy's plan to decommission and release the remainder of the Site

nonco m piia-f" ... ... .

The requirements of N.J.A.C. 7:28-12 that preclude acceptance of Rev. I b

of the DP, and which Shleldalloy requests be waived, include the following:

9 Use of the "all controls fail" exposure scenario, NJ.A.C. 7:28-12.1 I(e). In

effect, this regulation requires an evaluation of the effectiveness of

Shleldalloy's DP In protecting public health and safety In the event of a

total and instantaneous failure of the proposed remedy. Put another way,

the NJDEP requires use of the assumption that all engineering and

4• institutional controls have completely disappeared, including the presence

costs to decommission the Site or account for the cost-contingency factor required by the
(footnote continued...)
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of the permanent engineered barrier. As noted, Shieldalloy's proposed

engineered barrier will be effective for more than 1,000 years, even

without maintenance, and DP Rev. lb includes funding and licensing

,! provisions for monitoring, maintenance, repair and reporting for at least

this length of time. The NRC mandates use of more reasonable exposure

scenarios, for example allowing consideration of partial degradation rather

than a complete failure of the engineered barrier and other controls.

Shieldalloy's DP satisfies the requirements of this scenario and of all other

scenarios postulated by NRC. Requiring use of the Department's "all

.. . . ... ........... .........

. l 1.. ll.. . ........ . . .. ...... ........ . ... ...11 -- ras -s = b w wiI' a M -1as -

Consideration of "peak dose" if it may occur more than 1,000 years in the

future. N.J.A.C. 7:28-12.11 (f)(2)(11i). Requiring an evaluation of potential

radiological conditions which may be present more than 1,000 years from

the present -- and requiring a remedy to be developed on the basis of that

analysis -- exceeds all standards of reasonableness. 1,000 years is Itself

an extraordinarily conservative planning horizon, and Shieldalloy has

]1 demonstrated that its proposed decommissioning plan will be effective and

provide adequate protection for at least that length of time, and probably

NRC.
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considerably longer.

* Use of isotope-specific soil cleanup standards for each radionuclide, based

on allowed Derived Concentration Guidance Levels ("DCGLs") above

background. jg& N.J.A.C. 7:28-12.9. NRC and most other states rely

upon "total effective dose equivalent," or TEDE, as the primary measure

and limitation on radiological exposures, and Shleldalloy's DP Rev. lb

complies with these limitations. However, the NJDEP additionally requires

compliance with specific DCGLs for each radionuclide in soil that become

more. stringent with depth and proximity :to bedrock sources of

background radiation. Compliance with these NJDEP limits at the Site is

essentially Impossible because the material in question is naturally

occurring uranium and thorium and relatively high background levels of

those radionuclides also are present at the Site. Since these radionuclides

• "are ubiquitously present in the natural environment, there is great

difficulty distinguishing among radioactivity resulting from natural

background, source material operations and general industrial operations

and infrastructure. Further, uranium and thorium have a host of daughter

isotopes (progeny), which are present at the Site from natural and man-

made sources. As a result, all of the isotopes listed in the NJDEP tables
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must be evaluated using NJDEP's conservative regulatory formula, which

gives rise to DCGLs for each isotope that are so low they are comparable

to and Indistinguishable from variations in background sources, whether

natural or man-made. The impossibility of complying with these standards

in the Storage Yard and in the remainder of the.Site represents an

additional hardship justifying Shieldalloy's request for an exemption from

the Rules.

Use of specific limits for surface water and ground water discharges. See

...... M.A._C._7:2-12.1.. Conrary to the approach of the NRC and other

] states, the NJDEP requires that the potential radiation exposures be

evaluated and specifically limited for each environmental medium -- soil,

ground water and surface water -- rather than for total potential exposure

across all media. These New Jersey-specific limitations are not necessary

to protect public health or the environment and, as described above, they

are particularly difficult to meet at the Site due to the fact that the

radioactivity in question is present in the natural background.

.!
* Limitations on the development of alternative exposure scenarios and

standards. Seq N.J.AC. 7:28-12.11. The NJDEP's Rules are based upon
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use of overly conservative exposure scenarios, and they significantly limit

the use of alternative parameters and exposure scenarios. The required

use of these scenarios conflicts with the NRC's rules and guidance and

those of other states, which are protective of public health and the

environment while allowing use of more reasonable alternatives and

exposure scenarios to determine potential radiation dose (e.g., dose to

the average member of a critical exposed group). See. g4 10 C.F.R.

20.1402, 20.1403(b). The limitations on the development of alternatives

make it impossible to comply with the Rules at the Site because of the

assessment, any DCGLs that are derived from the use of a 15 millirem

dose limit and the specific Input parameters required by NJDEP are too

low to be detectable at the Site with any scientific certainty. We note,

too, that these restrictions on the development of alternatives conflict

with the Brownflelds and Contaminated Site Remediation Act, one of the

statutes upon which the agency relies for authority in promulgating the

Rules; specifically, the use of site-specific risk assessment to develop soil

cleanup standards. See N.J.S.A. 58:10B-12,f(i).

• Other requirements of N.J.A.C. 7:28 also may conflict with aspects of

(Page 111 of Total)



USCACas.e.#1 1.449' Document #1349352 Filed: 12/22/2011 Paagse .38 of 49

Nancy Wittenberg
*,November 18, 2009

Page 13 of 21

Shieldalloy's DP Rev. I b; we will provide additional information to the

Department if it is amenable to further considering this exemption.

The result of applying the requirements of N.J.A.C. 7:28-12 to the Site is that the

in-situ capping method may not be used to cap the Storage Yard, and the

remainder of the Site may not be released for redevelopment for Industrial use as

proposed in DP Rev. I b; Instead, the source material at the Site will need to be

excavated and removed at enormous cost to be similarly capped at another

location in Utah; the remainder of the Site also will have to be decontaminated to
fy sat standards. that are impossible toimeet. The approach- required by the

NJDEP Rules is significantly more stringent than, and is at odds with, the views of

the NRC, most other states and the scientific community, and provides a lesser

level of public safety than does Shieldalloy's proposed plan. The approach is also

.- well beyond the-authority of the New Jersey Radiation Protection Act to address

"unnecessary radiation." Excavation and removal of the source material is not

*• necessary to protect public health and the environment and, in fact, Shieldalloy

has demonstrated that it is less protective than capping the source material In

place.

Shieldalloy is financially able to absorb the cost to implement the in-situ

capping method and the release of the Site, as described in DP Rev. I b as
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approximately $14 million. The company cannot, however, defray the $70 million

cost of removal of the materials from the Site that would be required by N.J.A.C.

. 7:28-12. As a result, were the company required to. implement the excavation

and removal alternative It would suffer catastrophic business Injury; Shieldalloy

would most likely be forced to file a petition for bankruptcy, potentially liquidate

and be unable to decommission the Site. Recall, as noted above, that the

company already filed for bankruptcy protection once and was able to emerge

only as a result of the agreement by all parties -- including the NRC and New

Jersey -- to set aside funds to decommission the Site using in-situ capping, as

.... . ....... . ... .... .'+ ' • + -..... • "• -- •- ,-.. •= ..- ,- .+e _• .. __ __.... ,. •.+ ., . .. l .. -,; -

.. .the specific cleanup standards contemplated by the Rules, even if this were

possible, would be extraordinarily costly.

In sum, the NJDEP's requirement to decommission the Site in full

compliance with N.J.A.C. 7:28-12 will give rise to significant hardship to

Shleldalloy, and there Is a compelling need for the exemption. See N.J.A.C. 7:28-

2.8. An exemption from these requirements, on the other hand, will enable

Shleldalloy to Implement the in-situ decommissioning approach presented in DP

Rev. I b and to release the remainder of the Site for industrial redevelopment.

:1 B. Shieldalloy's DP Rev. I b complies with the radiation exposure limits
set forth In Subchapter 6 of the Rules.

Shleldalloy's in-situ decommissioning plan complies with the dose limits
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.. ... ... .

contained at N.J.A.C. 7:28-6, the second prong of the hardship exemption. With

several omissions and amendments, Subchapter 6 of the Rules incorporates by

reference substantially all of NRC regulations in 10 C.F.R. Part 20, including a.

number of the NRC's dose limits. The most stringent limit Incorporated into the

regulations provides that the maximum allowable radiation exposure to the

general public Is 100 millirem (mrem) total effective dose equivalent (TEDE).

DP Rev. I b demonstrates that the level of protection required by

Subchapter 6 is achieved by Shieldalloy's proposed In-situ capping plan. Even in

an overly conservative worst-case scenario, ShIeldalloy's in-situ capping of the

mrem TEDE. In this highly unlikely scenario, Shieldalloy's seven-layer engineered

barrier is degraded as a result of the intentional breaching of the cap; a

hypothetical subsistence farming family lives next to the breach in the cap; It

derives its drinking water from beneath the source material and eats only

produce and animals grown on the Site. As described in DP Rev. lb, this highly

unlikely scenario results in an exposure of 86 mrem TEDE, which is below the

applicable dose limit of Subchapter 6.

More realistic exposure scenarios evaluated in DP Rev. lb show potential

dose exposures that are lower by many orders of magnitude than the limits of

Subchapter 6: 0.0000003 mrem TEDE for a maintenance worker, 0.000003 to 2

mrem .TEDE for a recreational hunter, 0.0000004 to I mrem TEDE for an

(Page 114 of Total)



USCA Case #11-1449 Document #1349352 Filed: 12/22/2011 Page 41 of 49

Nancy Wittenberg
November 18, 2009
Page 16 of 21

occasional trespasser, and less than 25 millirem TEDE for an industrial worker

on. the Site. See DP Rev. I b § 5.3 and Appendix 19.11.

In summary, DP Rev. I b demonstrates that it will meet the applicable dose

limits incorporated by reference In Subchapter 6. Under all reasonable exposure

scenarios within a 1,000 year planning horizon,. the plan will result in no

measurable radiation dose to any member of the public. Moreover, the in-situ

capping method described In DP Rev. I b is far safer and produces fewer potential

health and environmental impacts than any oth.er option for decommissioning the

Newfield facility.

. ... . . . .. . .

removal of source material implemented as would be required by N.J.A.C. 7:28-

12, the processing and packaging of the materials for shipment to the disposal

site in Utah would result in direct radiation exposuire and Inhalation of airborne

radioactivity by Shieldalloy employees, contractors, decommissioning workers,

and members of the, public. DP Rev I b § 7.3.4 - 7.3.5. The public and

decommissioning workers also would be exposed to radiation during the

transportation of the materials to the Utah disposal site and during its ultimate

disposal there. DP Rev I b § 7.3.4.2. The total .doses to workers and the public

resulting from this removal and off-site disposal process -would be much greater

than those that would result from -implementation of Shieldalloy's proposed in-

situ capping. DP Rev I b § 7.3.5. Indeed, this approach would give rise to
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"unnecessary radiation" exposures prohibited by the Radiation Protection Act.

Based on the foregoing, and on the information contained in DP Rev. lb,

the NJDEP should grant a hardship exemption to Shieldalloy and allow the

company to decommission its facility in accordancewith the provisions of DP

-Rev. I b.

ALTERNATIVELY, SHIELDALLOY'S REQUEST FOR A STAY SHOULD
*BE GRANTED

. . . . . .. . .

Its October 8, 2009 requirement that the company submit. a revised

decommissioning plan in accordance with the Rules by January 31, 2010.1 As

noted above, several litigations are underway to preserve Shleldalloy's ability to

decommission the Site in accordance with DP Rev. lb, including procedural and

substantive challenges to the very regulations that the NJDEP is seeking to

enforce against Shieldalloy by requiring It submit a revised decommissioning plan.

These litigations have commenced only recently, and the substantive issues have

yet to be joined.

3 Even if Shieldalloy were capable of funding the decommissioning plan required by NJDEP's
Rules' the three-month period allowed by the Department to prepare and submit a plan Is
wholly inadequate for the task. By comparison, the NRC regulations at 10 C.F.R. 140.42(d)
(footnote continued...)
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As explained above, Shieldalloy is incapable of funding the decommissioning

of the Site. as would be required by the Rules. It also would be manifestly unfair

and a waste of resources to require the company to prepare and submit a

decommissioning plan that commits the company to conform with the

requirements of N.J.A.C. 7:28 while It Is appealing the validity of this very rule.

If a stay is not granted, Shleldalloy will suffer substantial harm. If the

company is required to decommission the facility in accordance with the

requirements of N.J.A.C. 7:28, it likely will be forced into bankruptcy and,

perhaps, to liquidate. See Saturn v. General Motors Corp.. 2009 WL 1545559

Expending limited resources to prepare a decommissioning plan that the company

cannot implement is unfair and wasteful, particularly if its challenges to the Rules

are successful.

It also is possible that Shleldalloy would become unfairly subject to penalty

if it were to refuse to prepare the revised DP In accordance with the challenged

regulations. See, v In re Kimber Petroleum 110 N.J. 69, 80 (1988) ("[d]ue

process standards arguably call for a right to challenge the validity of a legislative

or administrative order without facing the possibility that one will Incur a greater

penalty if such challenge is unsuccessful than the loss resulting from such an order

allow licensees twelve months (subject to potential extension) for the preparation and submittal
(footnote continued.,.)
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if left unchallenged.") (citing United States v, Pacific Coast European Conference.

451 F.2d 712, 717 (9th Cir. 1971) (under due process, a "constitutional tolling

principle" prevents one from being forced to pay a -statutory penalty for

noncompliance with. an act during the time it Is being tested in good faith)).

A1 Shieldalloy cannot in good faith submit a decommissioning plan that it cannot

perform.

The issue of the proper decommissioning plan for the Site was addressed

during Shieldalloy's bankruptcy proceeding in the 1990s. As noted above, the

company was able to emerge from bankruptcy In part as a result of the

decommission the Site. At the time, the cost of this decommissioning was

estimated to be $5 million. If excavation and removal of the material had been

required during the bankruptcy, with at least an order of magnitude higher cost

(e.g., $50 million), Shieldalloy almost certainly would have liquidated rather than

reorganize. It Is unjust and unlawful to require a change in the decommissioning

approach now; it also may well be futile in the event the company is economically

destroyed as a result.

Granting the stay for the period of time that the litigation is ongoing will

have no adverse impact upon public health or the environment. The source

of a proposed decommissioning plan.
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material at the Newfield site has been safely stored in its current location and

condition for more than thirty years without any engineered barrier, with the

approval of the NRC, and without any adverse radiological or other

consequences resulting. Indeed, the NRC recently. determined that "[b]ased

upon the information provided to us we have no reason to conclude that there

are ongoing violations of NRC health and safety standards at the Newfield site."

NRC Memorandum and Order, CLI-09-01, 69 NRC I, 3 (2009).

The granting of a stay similarly will have no adverse effect upon the

integrity of the regulatory process. During the time it takes to adjudicate

need to decommission a similar source material facility in accordance with the

Rules. Indeed, the Department has acknowledged that the Site is the only facility

pending decommissioning that would be affected by several of these regulations.

40 N.J.R, 5199 (Sept. 15, 2008).

The substantial harm that would result to Shieldalloy were it obligated to

submit and implement a decommissioning plan that complies with Subchapter 12,

the lack of adverse impact to public health and the environment if compliance

were to remain in abeyance during the pendency of existing litigation, and the

balance of equities and hardships among the parties all favor maintaining the

status quo until the company's judicial challenges have been adjudicated,

Accordingly, we'ask the Department to stay the requirement to submit a revised
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decommissioning plan.

In conclusion, on behalf of Shleldalloy we request that the Department

grant a hardship exemption in accordance with N.J.AC.. 7:28-2.8 to allow the

NJDEP to approve the decommissioning plan set forth in DP Rev. Ib.

Alternatively, we seek a stay of the requirement to submit a revised

decommissioning plan until the litigations commenced by Shieldalloy with respect

to these matters are finally adjudicated.

Very truly yours,

.. . . .I -" . .. . . . . . . .. "• • = • l r -- -- i, . .... . . .--...... . ... ...- ---"-

Dennis J. Krumholz

cc: Kenneth W. Elwell, Deputy Attorney General, State of New Jersey
Shieldalloy Metallurgical Corporation
Pillsbury Winthrop Shaw Pittman LLP

3~990209
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RIKER, DANZIG, SCHERER, HYLAND & PERRETTI LLP
Headquarters Plaza
One Speedwell Avenue
Morristown, NJ 07962-1981
(973) 538-0800

Attorneys for Appellant,
Shieldalloy Metallurgical Corporation

SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION

IN RE: N.J.A.C. 7:28-1.1 et sea. DOCKET NO.: A-278-09T2
M.

CIVIL ACTION

Appeal of Radiation Protection Programs,
Adopted Repeals, New Rules and Amendments:
N.J.A.C. 7:28, adopted August 20, 2008 by the
New Jersey Dept. of Environmental Prot.; Soil
Remediation Standards for Radioactive
Materials, Adopted New Rules: N.J.A.C. 7:28-12
adopted June 21, 2000 by the New Jersey Dept.
of Environmental Prot.

-SHIELDALLOY
METALLURGICAL
CORPORATION

Appellant,
V.

STATE OF NEW JERSEY,
DEPARTMENT OF
ENVIRONMENTAL
PROTECTION

Respondent.

DOCKET NO.: A-1481-09.T2

CIVIL ACTION

Appeal of October 8, 2009 determination of New
Jersey Dept. of Environmental Prot. that
Decommissioning Plan Revision lb of Appellant
does not comply with N.J.A.C. 7:28-1.1 et seM.

NOTICE OF MOTION
FOR STAY OF THE APPEALS

To:
Andrew Reese, Deputy Attorney General
c/o The Attorney General of the State of New Jersey
25 Market Street, 8th Floor, West Wing
Trenton, NJ 08625-0080
Attorneys for Respondent, State of New Jersey, Department of

Environmental Protection

COUNSEL:
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PLEASE TAKE NOTICE that Riker, Danzig, Scherer, Hyland & Perretti

LLP, attorneys for Appellant Shieldalloy Metallurgical Corporation, shall apply to the

Superior Court of New Jersey, Appellate Division, in accordance with New Jersey

Court Rule 2:8-1(b), for stay of the appeals.

PLEASE TAKE FURTHER NOTICE that in support of the within

motion, the Appellant shall rely upon the letter brief and appendix submitted herewith.

RIKER, DANZIG, SCHERER,
HYLAND & PERRETTI, LLP

Attorneys for Appellant,
Shieldalloy Metallurgical Corporation

By:.
Dennis f. lIrumholz

Dated..... v. ..

Dated: November 24, 2010

2
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Certificate of Service

I hereby certify that on the date indicated below, I caused two copies of

this Notice of Motion for Stay of the Appeals, as well as the enclosed Letter Brief and

Appendix in support of the Motion, to be delivered by Federal Express for delivery on

November 29, 2010 to the following:

Andrew Reese, Assistant Chief, Deputy Attorney General
Department of Law and Public Safety, Division of Law
25 Market Street, 8th Floor, West Wing
Trenton, NJ 08625-0080
Attorneys for Respondent, State of New Jersey, Department of

Environmental Protection

I certify that the foregoing statements made by me are true. I am aware

that if any of the foregoing statements made by me are willfully false, I am subject to

Jillian K. Mooný/e

Dated: November 24, 2010
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