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AGENCY: Nuclear Regulatory Commission. 
 
ACTION: Proposed rule.    
 
SUMMARY: The U.S. Nuclear Regulatory Commission (NRC or the Commission) is proposing 

to amend its regulations governing the fitness for duty of workers at nuclear power plants.  

These amendments would allow holders of nuclear power plant operating licenses to voluntarily 

use a different method from the one currently prescribed in the NRC’s regulations for 

determining when certain nuclear power plant workers must be afforded time off from work to 

ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.   

 
DATES: Submit comments by [Insert date 30 days after the date of publication in the 

Federal Register].  Comments received after this date will be considered if it is practical to do 

so, but the Commission is able to ensure consideration only for comments received before this 

date.  Requests for extension of the comment period will not be granted. 

 
ADDRESSES:  Please include Docket ID NRC-2011-0058 in the subject line of your comments. 

For instructions on submitting comments and accessing documents related to this action, see 

“Submitting Comments and Accessing Information”' in the SUPPLEMENTARY INFORMATION 

section of this document.  
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You may submit comments by any one of the following methods. 

• Federal rulemaking Web site: Go to http://www.regulations.gov and search for 

documents filed under Docket ID NRC-2011-0058.  Address questions about NRC 

dockets to Carol Gallagher, telephone:  301-492-3668, e-mail: 

Carol.Gallager@nrc.gov.  

• Mail comments to:  Secretary, U.S. Nuclear Regulatory Commission, Washington, 

DC 20555-0001, ATTN: Rulemakings and Adjudications Staff.  

• E-mail comments to:  Rulemaking.Comments@nrc.gov.  If you do not receive a reply 

e-mail confirming that we have received your comments, contact us directly at 301-

415-1677. 

• Hand-deliver comments to:  11555 Rockville Pike, Rockville, Maryland 20852, 

between 7:30 a.m. and 4:15 p.m. Federal workdays (telephone:  301- 415-1677).  

• Fax comments to:  Secretary, U.S. Nuclear Regulatory Commission at 301-415-

1101. 

 
FOR FURTHER INFORMATION CONTACT:  Howard Benowitz, Office of the General Counsel, 

U.S. Nuclear Regulatory Commission, Washington DC 20555; telephone:  301-415-4060; e-

mail:  Howard.Benowitz@nrc.gov.  

 
SUPPLEMENTARY INFORMATION: 

 I. Submitting Comments and Accessing Information 

 II. Background 

  A. NRC’s Current Regulations 

  B. Stakeholder Reaction to the Current FFD Requirements 

  C. Public Meetings and Commission Direction 

 III. Description of the Proposed Rule 

http://www.regulations.gov/�
mailto:Carol.Gallager@nrc.gov�
mailto:Rulemaking.Comments@nrc.gov�
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A. Maximum Average of 54 Hours Worked Over a 6-week Rolling Window 

  B. Voluntary Alternative to the Minimum Days Off Requirements 

  C. Applicability 

 IV. Section-by-Section Analysis 

 V. Specific Request for Comment 

 VI. Availability of Documents 

VII. Criminal Penalties 

VIII.    Compatibility of Agreement State Regulations 

IX. Plain Language 

X. Voluntary Consensus Standards 

XI.   Finding of No Significant Environmental Impact 

XII.  Paperwork Reduction Act Statement 

XIII. Regulatory Analysis 

XIV. Regulatory Flexibility Certification 

XV. Backfit Analysis 

 

I. Submitting Comments and Accessing Information 

 
Comments submitted in writing or in electronic form will be posted on the NRC Web site 

and on the Federal rulemaking Web site, http://www.regulations.gov.  Because your comments 

will not be edited to remove any identifying or contact information, the NRC cautions you against 

including any information in your submission that you do not want to be publicly disclosed.  The 

NRC requests that any party soliciting or aggregating comments received from other persons for 

submission to the NRC inform those persons that the NRC will not edit their comments to 

remove any identifying or contact information, and therefore, they should not include any 

information in their comments that they do not want publicly disclosed.  

http://www.regulations.gov/�
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You can access publicly available information related to this document using the 

following methods: 

• NRC's Public Document Room (PDR):  The public may examine and have copied, 

for a fee, publicly available documents at the NRC's PDR, Room O-1F21, One White 

Flint North, 11555 Rockville Pike, Rockville, Maryland 20852. 

• NRC's Agencywide Documents Access and Management System (ADAMS):  

Publicly available documents created or received at the NRC are available 

electronically at the NRC's Electronic Reading Room at http://www.nrc.gov/reading-

rm/adams.html.  From this page, the public can gain entry into ADAMS, which 

provides text and image files of NRC's public documents.  If you do not have access 

to ADAMS or if there are problems in accessing the documents located in ADAMS, 

contact the NRC's PDR reference staff at 1-800-397-4209, or 301-415-4737, or by e-

mail to PDR.Resource@nrc.gov.  

• Federal Rulemaking Web Site:  Public comments and supporting materials related 

to this proposed rulemaking can be found at http:// www.regulations.gov by 

searching on Docket ID NRC-2011-0058.  

   

II. Background 
 

A. NRC’s Current Regulations 

 On March 31, 2008, the NRC adopted a final rule which substantially revised its 

regulations for fitness for duty (FFD) in Title 10 of the Code of Federal Regulations 

(10 CFR) Part 26 (73 FR 16966; March 31, 2008).  The revised regulations updated the NRC’s 

FFD requirements and made them more consistent with other relevant Federal rules, guidelines, 

and drug and alcohol testing programs that impose similar requirements on the private sector.  

The amendments also require nuclear power plant licensees to ensure against worker fatigue 

http://www.nrc.gov/reading-rm/adams.html�
http://www.nrc.gov/reading-rm/adams.html�
mailto:PDR.Resource@nrc.gov�
http://frwebgate.access.gpo.gov/cgi-bin/leaving.cgi?from=leavingFR.html&log=linklog&to=http://www.regulations.gov�
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adversely affecting public health and safety and the common defense and security by 

establishing clear and enforceable requirements for the management of worker fatigue.  Among 

these fatigue management requirements is a minimum days off requirement, which requires 

licensees to manage cumulative fatigue primarily by providing workers with a minimum number 

of days off over the course of a period not to exceed 6 weeks. 

B. Stakeholder Reaction to the Current FFD Requirements 

On September 3, 2010, the Nuclear Energy Institute (NEI) submitted a petition for 

rulemaking (PRM-26-5).  In PRM-26-5, the NEI states that “the new rule has resulted in 

consequences not originally envisioned when the rule was developed and that these 

consequences have diminished the safety benefits of the rule.”  The NEI states that the 

unintended consequences stem from the minimum days off requirements, specifically 

§ 26.205(d)(3) through § 26.205(d)(6), because they create an undue level of complexity and 

inflexibility in managing worker fatigue.  These regulations mandate a specified minimum 

average number of days off per week, averaged over a fixed time period.  The minimum 

average number of days off depends on the length of an individual’s shift schedule (i.e., whether 

the individual is working 8-, 10- or 12-hour shifts) and the duties they perform. 

The NEI requests, among other changes, that 10 CFR Part 26, Subpart I, be amended 

to replace the minimum days off requirements in § 26.205(d) with a performance-based 

objective, consisting of an average of 54 hours worked per week, averaged over a calendar 

quarter.  The NEI also proposes changing the § 26.205(e)(1) annual assessment of actual hours 

worked and performance of individuals subject to the work hour controls to a quarterly 

assessment to provide a more frequent review of hours worked.  The NEI proposes to eliminate 

the minimum days off requirements in § 26.205(d)(3) through § 26.205(d)(6), while the work 

hour limits and break requirements in § 26.205(d)(1)(i)-(iii) and (d)(2)(i)-(ii), respectively, would 

remain unchanged and apply during on-line and outage periods. 
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Separately from PRM-26-5, on September 23, 2010, the NEI submitted a request for 

enforcement discretion regarding the minimum days off provisions of Part 26.  The request 

reiterates the NEI’s opinion that the regulations that govern fatigue management impede “many 

safety-beneficial practices at plant sites, adversely [impact] the quality of life of covered workers, 

and [result] in conflicts between rule requirements and represented bargaining unit 

agreements.”  The letter requests that the NRC “exercise enforcement discretion from the 

[minimum days off] provisions of the rule” until the final disposition of PRM-26-5. 

Mr. Erik Erb, a nuclear security officer at the Nine Mile Point Nuclear Station, submitted 

a petition for rulemaking (PRM-26-6) on August 17, 2010.  Mr. Erb requestes that the NRC 

amend 10 CFR Part 26, Subpart I, to decrease the minimum days off requirement for security 

officers working 12-hour shifts from an average of 3 days per week to an average of 2.5 or 2 

days per week.  This petition was endorsed by 91 security officers. 

C. Public Meetings and Commission Direction 

The NRC held a public meeting on November 18, 2010, to learn, directly from the 

affected stakeholders, more details about the unintended consequences of the minimum days 

off requirements.  Although some of the stakeholders are comfortable with the current minimum 

days off requirements, the stakeholders at this public meeting claimed that the unintended 

consequences have diminished the safety benefits of the fatigue management provisions of 

10 CFR Part 26 and expressed the need for an alternative that is simpler and would provide 

greater scheduling flexibility.  Additional public meetings were held on January 6, 2011, and 

January 25, 2011, to provide opportunities for stakeholders and the NRC to discuss alternatives 

to the minimum days off requirements.   

In a February 8, 2011, public meeting, the NRC staff and stakeholders briefed the 

Commission on the implementation of the 10 CFR Part 26 fatigue management requirements.  

The nuclear power industry stakeholders conveyed many of the same concerns raised in the 

three public meetings.  The NRC staff presented the scientific and technical bases for the 
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current fatigue management requirements and a proposal to address the concerns raised by the 

industry stakeholders.  The NRC staff proposed a maximum average 54-hour work week, 

averaged over a 6-week rolling period, as an alternative to the § 26.205(d)(3) minimum days off 

requirements.  The NRC staff and industry stakeholders generally agreed that this proposal 

could provide the relief sought by the industry while meeting the objectives of the minimum days 

off requirements.  Other stakeholders were less certain that the NRC should consider proposals 

to change the current requirements. 

On March 24, 2011, the Commission issued a Staff Requirements Memorandum that 

directed the NRC staff to conduct a rulemaking to provide an alternative to the minimum days 

off requirements that would be consistent with the proposal presented by the NRC staff at the 

February 8, 2011, briefing.  The Commission limited the scope of the rulemaking to the 

voluntary alternative to the minimum days off requirements and instructed the NRC staff to 

consider other issues related to the petitions for rulemaking, other changes to 10 CFR Part 26, 

and comments received in this rulemaking proceeding that are outside the limited scope of this 

rulemaking, in a separate rulemaking effort.  The Commission also directed the staff to expedite 

this rulemaking and provide a 30-day public comment period for this proposed rule instead of 

the typical 75-day public comment period. 

 

 III. Description of the Proposed Rule 

 
A. Maximum Average of 54 Hours Worked Over a 6-week Rolling Window 

One cause of cumulative fatigue is consecutive days of restricted or poor quality sleep.  

In turn, consecutive days of restricted or poor quality sleep may be caused by such things as 

shift-work, extended work days, and extended work weeks.  Currently, Subpart I of 

10 CFR Part 26 requires nuclear power plant licensees to manage cumulative fatigue primarily 

by providing individuals with a minimum number of days off over the course of a period not to 
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exceed 6 weeks.  The distribution of the days off during the 6-week period acts to either prevent 

or mitigate cumulative fatigue. 

An alternative method for managing cumulative fatigue would be to establish a 

requirement to limit actual hours worked instead of mandating the number of days off that 

individuals receive.  A limit on actual hours worked, when applied to schedules that require 

regular shift coverage, would limit the number of work hours that can contribute to cumulative 

fatigue and, as a practical matter, result in periodic days off for recovery rest.  A schedule 

resulting in a weekly average of 54 hours worked, calculated using a rolling period of up to 6 

weeks, would be such a schedule. 

In general, most individuals that work their normal shift schedule and receive only the 

minimum number of days off required under the current minimum days off requirements could 

average as many as 54 hours of work per week.  However, the NEI has indicated that 

implementation of the minimum days off requirements has reduced licensee scheduling 

flexibility and imposed a substantial administrative burden.  By comparison, limiting work hours 

to an average of not more than 54 hours per week by using a rolling window of up to 6 weeks 

would limit the number of consecutive weeks of extended work hours that an individual can work 

by using a comparable but simpler and more flexible requirement.  In addition, this alternative 

would not depend on the length of an individual’s shift schedule and would eliminate the burden 

of tracking the number of days off that an individual receives in a period not to exceed 6 weeks.  

Based on stakeholder comments, the voluntary alternative would permit licensees to engage in 

certain safety-beneficial practices, such as shift manager meetings and having the capability to 

use the most knowledgeable workers in responding to plant events and conditions. 

In summary, the maximum number of hours that could be worked under the proposed 

alternative approach would be comparable to the maximum number of hours that can be worked 

by most individuals under the current 10 CFR Part 26 minimum days off requirements, except 

that the alternative requirement would provide for greater simplicity and flexibility.  This 
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proposed approach could be used only in place of the minimum days off requirements in 

§ 26.205(d)(3) and would be applicable only to individuals subject to work hour controls under 

§ 26.205(a).  Under § 26.205(a), the subject individuals are those described in § 26.4(a). 

Although the rolling schedule required under the proposed alternative approach would 

limit the number of consecutive extended work weeks and thereby limit the potential for 

cumulative fatigue, there are unusual potential circumstances in which the proposed alternative 

requirement could be met and the schedule could be fatiguing.  Such schedules include having 

only one in every nine days off or consistently working the maximum allowable hours, which 

would likely result in cumulative fatigue.  However, the industry has stated that these unusual 

schedules are improbable.  The NRC believes that this proposed alternative approach, together 

with other aspects of the rule that will remain unchanged, would provide reasonable assurance 

that licensees will manage cumulative fatigue in a manner that contributes to the protection of 

public health and safety and common defense and security. 

B. Voluntary Alternative to the Minimum Days Off Requirements 

The NRC proposes to create a new paragraph (d)(7) in current § 26.205 that would 

contain the proposed voluntary alternative.  The proposed rule would allow nuclear power plant 

licensees to choose whether or not to implement this alternative approach, in lieu of compliance 

with the current rule’s minimum days off requirements in § 26.205(d)(3).  The NRC is not 

proposing to remove the current § 26.205(d)(3) minimum days off requirements and mandate 

that all licensees instead adopt new maximum average work hour requirements.  Some 

licensees may be satisfied with the current requirements.  In addition, a mandated change 

would constitute backfitting under the NRC’s Backfit Rule, 10 CFR 50.109.  None of the 

exceptions in § 50.109(a)(4) to preparation of a backfit analysis could be justified, and a backfit 

analysis could not demonstrate that a mandatory rule would constitute a cost-justified 

substantial increase in protection to public health and safety or common defense and security.  
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For these reasons, the NRC has decided to propose the maximum weekly average of 54 work 

hours, averaged over a rolling window of up to 6 weeks, as a voluntary alternative. 

C. Applicability  

Consistent with the current rule’s minimum days off requirements in § 26.205(d)(3), the 

proposed alternative maximum average work hours provisions would apply to all periods of 

operations, with several specified exceptions:  during force-on-force exercises and plant 

emergencies and for security personnel when they are needed to maintain the common defense 

and security.  In those limited circumstances, special provisions, described below, would apply.  

In addition, licensees currently have the option under § 26.205(d)(4) to comply with the 

minimum days off requirements in either § 26.205(d)(3) or § 26.205(d)(4) during unit outages 

when the affected individuals are working on outage activities, and have the option under 

§ 26.205(d)(5) to comply with the minimum days off requirements in either § 26.205(d)(3) or 

§ 26.205(d)(5) during unit outages, security system outages, or increased threat conditions.  

Under the proposed rule, licensees also would have the option to comply with the voluntary 

maximum average work hours requirements under the above conditions.  The reasons that the 

Commission permits the exceptions and options involving the minimum days off requirements 

are explained in the Statement of Considerations (SOC) for the 2008 10 CFR Part 26 final rule.  

Because the proposed voluntary approach is intended to offer licensees an equivalent minimum 

days off alternative that is equally effective at managing cumulative fatigue, the 2008 

10 CFR Part 26 final rule SOC also provides the justification for why the proposed alternative 

would apply to the exceptions and options described herein. 

The current rule, in § 26.205(d)(4), offers licensees the option to apply different minimum 

days off requirements during the first 60 days of a unit outage for individuals working on outage 

activities.  During this part of outages, licensees are not required to calculate the requisite 

number of an individual’s days off by a weekly average over a period of up to 6 weeks.  The 

regulation requires licensees who choose the outage option to provide affected individuals with 
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a fixed number of days off over a 15-day period or 7-day period, depending on the duties 

performed by the individuals.  Similarly, the cumulative fatigue management provisions for 

security personnel in current § 26.205(d)(5)(i) allow licensees, during the first 60 days of a unit 

outage or a planned security system outage, the option to comply with the minimum days off 

requirements in § 26.205(d)(3) or provide security personnel with a fixed number of days off 

over a 15-day period.  Under proposed § 26.205(d)(4) and (d)(5)(i), licensees that choose the 

alternative maximum average work hours approach during non-outage periods would have the 

option to use the proposed voluntary alternative or the fixed number of days off approaches 

during the first 60 days of outages. 

During the first 60 days of an unplanned security system outage or increased threat 

condition, current § 26.205(d)(5)(ii) provides a discretionary exception from the minimum days 

off requirement in § 26.205(d)(3) and (d)(5)(i) so that security personnel subject to the work hour 

requirements would not be required to meet the minimum days off requirements.  The proposed 

§ 26.205(d)(5)(ii) would permit licensees who implement the maximum average work hours 

approach during non-outage periods to not meet the proposed § 26.205(d)(7) requirements 

during the first 60 days of an unplanned security system outage or increased threat condition. 

Section 26.207(b) of the current regulations relieves licensees from the minimum days 

off requirements of § 26.205(d)(3) by allowing licensees to exclude shifts worked by security 

personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises when 

calculating the individuals’ required number of days off.  The proposed rule would permit 

licensees who implement the proposed alternative during non-outage periods to exclude from 

the proposed § 26.205(d)(7) calculations the hours worked by security personnel during the 

actual conduct of NRC-evaluated force-on-force tactical exercises. 

Current § 26.207(c) provides a licensee relief from the work hour control requirements of 

§ 26.205 for security personnel upon written notification from the NRC, for the purpose of 
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assuring the common defense and security for a period the NRC defines.  The requirements of 

proposed § 26.205(d)(7) would also be waived in this situation. 

As stated in current § 26.207(d), a licensee need not meet the work hour controls, 

including the minimum days off requirements, during declared emergencies, as defined in the 

licensee’s emergency plan.  Under the proposed rule, consistent with the current approach for 

minimum days off requirements during declared emergencies, licensees would not need to meet 

the requirements of the proposed § 26.207(d) during the period of the declared emergency . 

The NRC Office of Enforcement issued EGM-09-008, “Enforcement Guidance 

Memorandum—Dispositioning Violations of NRC Requirements for Work Hour Controls Before 

and Immediately After a Hurricane Emergency Declaration,” dated September 24, 2009, to give 

the NRC staff guidance for processing violations of work hour controls requirements during 

conditions before and immediately after the declaration of an emergency for a hurricane, when 

licensees sequester plant staff on site to ensure personnel are available for relief of duties, and 

potentially granting enforcement discretion for the affected requirements.  Under EGM-09-008, 

the NRC may exercise enforcement discretion and not cite licensees for violations of 

10 CFR 26.205(c) and (d) while a licensee sequesters site personnel in preparation for 

hurricane conditions that are expected to result in the declaration of an emergency caused by 

high winds.  The EGM refers to § 26.205(d) generally, and therefore, the requirements in 

proposed § 26.205(d)(7) would also fall under the enforcement discretion described by EGM-09-

008. 

 

IV. Section-by-Section Analysis 
  

10 CFR 26.203 General provisions. 

Section 26.203 establishes requirements for licensees’ fatigue management policies, 

procedures, training, examinations, recordkeeping, and reporting.  The NRC proposes to make 
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conforming changes to paragraphs within § 26.203 to ensure consistency between the 

implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation 

of the maximum average work hours requirements in proposed § 26.205(d)(7). 

 

Section 26.203(d)(2) 

Section 26.203(d)(2) currently requires licensees to retain records of shift schedules and 

shift cycles of individuals who are subject to the work hour requirements established in 

§ 26.205.  These records are necessary, in part, to ensure that documentation of the licensee’s 

fatigue management program is retained and available for the NRC inspectors to verify that 

licensees are complying with the work hour requirements and waiver and fatigue assessment 

provisions.  Because licensees that implement the voluntary alternative would need to show 

inspectors that individuals subject to the new work hour controls have not exceeded the average 

weekly work hour limit, inspectors would need to know the averaging periods used by the 

licensee.  Therefore, the NRC proposes to amend § 26.203(d)(2) to include the requirement that 

licensees implementing the requirements in proposed § 26.205(d)(7) maintain records showing 

the beginning and end dates of all 6-week or shorter averaging periods. 

 

Section 26.205(e)(1) 

Current § 26.203(e)(1) requires licensees to provide the NRC with an annual summary 

of all instances during the previous calendar year in which the licensee waived each of the work 

hour controls specified in § 26.205(d)(1) through (d)(5)(i) for individuals who perform the duties 

listed in § 26.4(a)(1) through (a)(5).  Section 26.203(e)(1) would be revised in the proposed rule 

to require licensees to also report the instances when the licensee waived the requirements in 

proposed § 26.205(d)(7). 

 

Section 26.205(e)(1)(i) and (e)(1)(ii) 
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Section 26.203(e)(1)(i) and (e)(1)(ii) requires licensees to report whether work hour 

controls are waived for individuals working on normal plant operations or working on outage 

activities.  The proposed rule would require licensees to include whether the voluntary 

alternative requirements in proposed § 26.205(d)(7) were waived during normal plant operations 

or while working on outage activities. 

 

10 CFR 26.205 Work hours. 

Section 26.205 sets forth the NRC’s substantive requirements governing work hours 

controls applicable to individuals performing the duties in 10 CFR 26.4(a)(1) through (a)(5).  The 

NRC proposes to add a new § 26.205(d)(7) and make conforming changes to existing 

paragraphs within § 26.205 to ensure consistency between the implementation of the minimum 

days off requirements in § 26.205(d)(3) and the implementation of the maximum average work 

hours requirements in proposed § 26.205(d)(7). 

 

Section 26.205(b)(5) 

Section 26.205(b)(5) currently allows licensees to exclude from the calculation of an 

individual’s work hours unscheduled work performed off site (e.g., technical assistance provided 

by telephone from an individual’s home), provided the total duration of the work does not 

exceed a nominal 30 minutes during any single break period.  For the purposes of compliance 

with the minimum break requirements of § 26.205(d)(2) and the minimum days off requirements 

of § 26.205(d)(3) through (d)(5), such duties do not constitute work periods or work shifts.  The 

proposed rule would revise § 26.205(b)(5) to exclude these incidental duties from hours worked 

under proposed § 26.205(d)(7). 

 

Section 26.205(d)(3) 
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Currently, § 26.205(d)(3) requires licensees to ensure that subject individuals have, at 

minimum, the days off as specified in this section.  Under the proposed rule, licensees would 

have the option of either complying with the minimum days off requirements in § 26.205(d)(3)  

or the alternative requirements in proposed § 26.205(d)(7). 

 

 Section 26.205(d)(4) 

Current § 26.205(d)(4) provides a limited discretionary exception from the minimum day 

off requirements in § 26.205(d)(3) for individuals performing the duties specified in § 26.4(a)(1) 

through (a)(4) (i.e., certain operations, chemistry, health physics, fire brigade, and maintenance 

personnel).  The exception from the minimum days off requirements is available during the first 

60 days of a unit outage while a subject individual is working on outage activities.  In these 

circumstances, if the licensee elects to apply the exception, § 26.205(d)(4) requires licensees to 

ensure that individuals specified in § 26.4(a)(1) through (a)(3) have a minimum of 3 days off in 

each successive (i.e., non-rolling) 15-day period and that individuals specified in § 26.4(a)(4) 

have at least 1 day off in any 7-day period.  If at any time during a unit outage an individual 

performs duties specified in § 26.4(a)(1) through (a)(4) on or for a unit that is not disconnected 

from the electrical grid, the individual is subject to the minimum days off requirements of 

§ 26.205(d)(3) while the individual is performing those duties.  Detailed guidance on the 

applicability of this rule provision is available in Regulatory Guide 5.73, “Fatigue Management 

for Nuclear Power Plant Personnel.”  After the first 60 days of a unit outage, regardless of 

whether the individual is working on unit outage activities, the individual is again subject to the 

minimum days off requirements of § 26.205(d)(3), except as permitted by § 26.205(d)(6).  The 

NRC proposes to revise § 26.205(d)(4) to allow licensees that choose the voluntary maximum 

average work hours alternative during non-outage periods to have the option to use the 

proposed voluntary alternative or the fixed number of days off approach during the first 60 days 

of a unit outage. 
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Section 26.205(d)(5)(i) 

Section 26.205(d)(5)(i) currently provides a discretionary exception from the minimum 

days off requirements of § 26.205(d)(3) for personnel performing the duties described in 

§ 26.4(a)(5) during unit outages or unplanned security system outages.  The requirement limits 

this exception period to 60 days from the beginning of the outage and requires that individuals 

performing the security duties identified in § 26.4(a)(5) during this period have a minimum of 4 

days off in each non-rolling 15-day period.  Proposed § 26.205(d)(5)(i) would allow licensees 

that choose the voluntary maximum average work hours alternative during non-outage periods 

to have the option to use the proposed voluntary alternative or the fixed number of days off 

approach in § 26.205(d)(5)(i) for security personnel during the first 60 days of a unit outage or 

unplanned security system outage. 

 

Section 26.205(d)(5)(ii) 

Current § 26.205(d)(5)(ii) provides a discretionary exception from the minimum days off 

requirements of § 26.205(d)(3) for security personnel during the first 60 days of an unplanned 

security system outage or an increased threat condition.  Individuals performing the security 

duties identified in § 26.4(a)(5) during this period do not have to meet the minimum days off 

requirements of § 26.205(d)(3).  Proposed § 26.205(d)(5)(ii) would provide that, during the first 

60 days of an unplanned security system outage or an increased threat condition, licensees 

would not need to meet the requirements of §§ 26.205(d)(3), 26.205(d)(5)(i), or proposed 

26.205(d)(7) for security personnel. 

 

Section 26.205(d)(7) 

This would be a new section governing maximum average work hours for subject 

individuals, with which licensees could voluntarily choose to comply as an alternative to 
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complying with comparable provisions in § 26.205(d)(3).  Licensees who choose to comply with 

this voluntary alternative would nonetheless comply with all requirements in § 26.205 other than 

the minimum days off requirements in § 26.205(d)(3). 

The individuals subject to the proposed maximum average work hours requirements in 

this section would be the same as the individuals subject to the comparable controls in 

§ 26.205(d)(3), which, according to § 26.205(a), are the individuals described in § 26.4(a).  

Unlike the minimum days off requirements, the proposed maximum average work hours 

alternative would apply to all individuals described in § 26.205(a) without regard for their 

assigned duties or the length of their shift schedules. 

 

Section 26.205(d)(7)(i) 

Licensees who elect to implement the requirements of proposed § 26.205(d)(7)(i) would 

manage affected individuals’ cumulative fatigue by limiting the number of hours they work each 

week to an average of 54 hours.  The 54-hour average would be computed over a rolling period 

of up to 6 weeks.  Licensees would need to review an individual’s weekly average to ensure that 

the licensee would meet the 54-hour maximum average requirement and comply with 

§ 26.205(c) for the individual’s forward-looking schedule and to ensure that the actual hours 

worked by the individual met the 54-hour maximum average requirement. 

 

Section 26.205(d)(7)(ii) 

In proposed § 26.205(d)(7)(ii), each licensee would need to explicitly state, in its FFD 

policies and procedures required by 10 CFR 26.27 and 10 CFR 26.203, that it is complying with 

either the minimum days off provisions in § 26.205(d)(3) or maximum average work hours 

requirements in proposed § 26.205(d)(7).  As a general matter, good regulatory practice 

requires each licensee to clearly document its licensing basis, especially where the NRC’s 

requirements offer the licensee one or more regulatory alternatives.  If a licensee clearly and 
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sufficiently documents its licensing basis, then the licensee can more easily determine, despite 

changes (as applicable) in personnel, procedures, or its design, whether the licensee continues 

to comply with its licensing basis and applicable NRC requirements.  Effective documentation 

also allows the NRC to quickly and accurately determine the licensee’s status of compliance 

and affords the public an opportunity to understand the legal constraints to which that licensee 

is subject. 

Arguably, the NRC’s regulations would already require the licensee to document its 

decision to comply with the alternative to the minimum days off requirements in proposed 

§ 26.205(d)(7).  Section 26.27 requires licensees to establish written FFD policies and 

procedures, and 10 CFR 26.203(a) and (b) requires licensees to include in the § 26.27 written 

policies and procedures the specific policies and procedures for the management of fatigue, 

including the process for implementing the work hour controls in § 26.205(d).  However, to avoid 

ambiguity on this matter, the NRC would make clear in § 26.205(d)(7)(ii) the licensee’s (and 

applicant’s) regulatory obligation to document that it will comply with the requirements in either 

§ 26.205(d)(3) or proposed § 26.205(d)(7). 

 

Section 26.205(e)(1)(i) 

Currently, § 26.205(e)(1) requires licensees to review the actual work hours and 

performance of individuals who are subject to this section for consistency with the requirements 

of § 26.205(c), so that licensees can determine if they are scheduling individuals with the 

objective of preventing impairment from fatigue due to the duration, frequency, or sequencing of 

successive shifts.  This review is consistent with the performance-based approach in 

§ 26.205(c).  Section 26.205(e)(1)(i) requires the licensees to assess the performance of 

individuals whose actual hours worked during the review period exceeded an average of 54 

hours per week in any shift cycle while the individuals’ work hours are subject to the 

requirements of § 26.205(d)(3).  The NRC proposes to amend § 26.205(e)(1)(i)  to require 
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licensees to assess individuals whose actual hours worked during the review period exceeded 

an average of 54 hours per week in any period of up to 6 weeks while the individuals’ work 

hours are subject to the requirements of proposed § 26.205(d)(7). 

 

10 CFR 26.207 Waivers and exceptions. 

Section 26.207 provides the criteria that licensees must meet to authorize waivers and 

enact exceptions from the work hour requirements in § 26.205(d)(1) through (d)(5)(i).  The NRC 

proposes to make conforming changes to paragraphs within § 26.207 to ensure consistency 

between the implementation of the minimum days off requirements in § 26.205(d)(3) and the 

implementation of the maximum average hours worked requirements in proposed 

§ 26.205(d)(7). 

 

Section 26.207(a) 

Section 26.207(a) permits licensees to authorize waivers from the work hour 

requirements in § 26.205(d)(1) through (d)(5)(i) for conditions that meet the two criteria specified 

in § 26.207(a).  Section 26.207(a) would be revised in the proposed rule to authorize licensees 

to grant waivers from the work hour requirements in proposed § 26.205(d)(7) if the criteria in 

§ 26.207(a) are met. 

 

Section 26.207(b) 

Current § 26.207(b) relieves licensees from the minimum days off requirements of 

§ 26.205(d)(3) by allowing them to exclude shifts worked by security personnel during the actual 

conduct of NRC-evaluated force-on-force tactical exercises when calculating the individual’s 

number of days off.  The proposed rule would amend § 26.207(b) to permit licensees to exclude 

from the maximum average work hours requirements of proposed § 26.205(d)(7) the hours 
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worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical 

exercises. 

 

10 CFR 26.209 Self-declarations. 

Section 26.209 requires licensees to take immediate action in response to a self-

declaration by an individual who is working under, or being considered for, a waiver from the 

work hour controls in § 26.205(d)(1) through (d)(5)(i).  The NRC proposes to make a conforming 

change to § 26.209(a) to ensure consistency between the implementation of the minimum days 

off requirements in § 26.205(d)(3) and the implementation of the maximum average hours 

worked requirements in proposed § 26.205(d)(7). 

 

Section 26.209(a) 

Section 26.209(a) would be amended in the proposed rule to address the situation when 

an individual is performing, or being assessed for, work under a waiver of the requirements 

contained in proposed § 26.205(d)(7) and declares that, due to fatigue, he or she is unable to 

safely and competently perform his or her duties.  As in the current § 26.209(a), the licensee 

shall immediately stop the individual from performing any duties listed in § 26.4(a), except if the 

individual is required to continue performing those duties under other requirements in 

10 CFR Part 26.  If the subject individual must continue performing the duties listed in § 26.4(a) 

until relieved, then the licensee shall immediately take action to relieve the individual. 

 

10 CFR 26.211 Fatigue assessments. 

Section 26.211 currently requires licensees to conduct fatigue assessments under 

several conditions.  The NRC proposes to make conforming changes to paragraphs within 

§ 26.211 to ensure consistency between the implementation of the minimum days off 
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requirements in § 26.205(d)(3) and the implementation of the maximum average hours worked 

requirements in proposed § 26.205(d)(7). 

 

Section 26.211(b)(2)(iii) 

Section 26.211(b)(2)(iii) prohibits individuals from performing a post-event fatigue 

assessment if they evaluated or approved a waiver of the limits specified in § 26.205(d)(1) 

through (d)(5)(i) for any of the individuals who were performing or directing the work activities 

during which the event occurred if the event occurred while such individuals were performing 

work under that waiver.  The proposed rule would amend § 26.211(b)(2)(iii) to prohibit 

individuals from performing a post-event fatigue assessment if they evaluated or approved a 

waiver of the limits specified in proposed § 26.205(d)(7) for any of the individuals who were 

performing or directing the work activities during which the event occurred if the event occurred 

while such individuals were performing work under that waiver. 

 

Section 26.211(d) 

Current § 26.211(d) prohibits licensees from concluding that fatigue has not degraded or 

will not degrade the individual’s ability to safely and competently perform his or her duties solely 

on the basis that the individual’s work hours have not exceeded any of the limits specified in 

§ 26.205(d)(1) or that the individual has had the minimum rest breaks required in § 26.205(d)(2) 

or the minimum days off required in § 26.205(d)(3) through (d)(5).  The NRC proposes to amend 

§ 26.211(d) to include the maximum average work hours among the criteria that licensees may 

not solely rely on when concluding that fatigue has not degraded or will not degrade an 

individual’s ability to safely and competently perform his or her duties. 

 

V.  Specific Request for Comment 
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 The NRC is seeking advice and recommendations from the public on this proposed rule.  

The NRC will consider all comments received within the limited scope of this proposed 

rulemaking and address them in the final rule.  We are particularly interested in comments and 

supporting rationale from the public on the following issue:  Would the voluntary alternative 

approach provide comparable assurance of the management of cumulative fatigue as the 

current minimum days off requirements? 

 

VI. Availability of Documents 
 

The following table lists documents that are related to this proposed rule and available to 

the public and indicates how they may be obtained.  See Submitting Comments and Accessing 

Information of the SUPPLEMENTARY INFORMATION section on the physical locations and 

Web sites where the documents may be accessed. 

DOCUMENT PDR WEB ELECTRONIC 

READING 

ROOM 
(ADAMS) 

U.S. Nuclear Regulatory Commission, Regulatory Guide 
5.73, “Fatigue Management For Nuclear Power Plant 
Personnel” (March 2009). 

X  ML083450028 

PRM-26-5, Petition to Amend 10 CFR Part 26, “Fitness-
for-Duty Programs,” filed by the Nuclear Energy Institute 
(September 3, 2010). 

X Docket ID. NRC-
2010-0304 

ML102590440 

Anthony R. Pietrangelo on Behalf of the Nuclear Energy 
Institute; Notice of Receipt of Petition for Rulemaking, 
75 FR 65249 (October 22, 2010). 

 Docket ID. NRC-
2010-0304 

 

Request for Enforcement Discretion filed by the Nuclear 
Energy Institute (September 23, 2010). 

X  ML102710208 

PRM-26-6, Petition to Amend 10 CFR Part 26, filed by 
Eric Erb (August 17, 2010). 

X Docket ID. NRC-
2010-0310 

ML102630127 

Eric Erb; Notice of Receipt of Petition for Rulemaking, 
75 FR 71368 (November 23, 2010). 

 Docket ID. NRC-
2010-0310 

 

SECY-11-0003, Status of Enforcement Discretion 
Request and Rulemaking Activities Related to 10 CFR 
Part 26, Subpart I, “Managing Fatigue” 
(January 4, 2011). 

X  ML103420201 
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SECY-11-0028, Options for Implementing an Alternative 
Interim Regulatory Approach to the Minimum Days Off 
Provisions of 10 CFR Part 26, Subpart I, “Managing 
Fatigue” (February 28, 2011). 

X  ML110390077 

EGM-09-008, “Enforcement Guidance Memorandum—
Dispositioning Violations of NRC Requirements for Work 
Hour Controls Before and Immediately After a Hurricane 
Emergency Declaration” (September 24, 2009). 

X  ML092380177 

Staff Requirements – SECY-11-0003 – Status of 
Enforcement Discretion Request and Rulemaking 
Activities Related to 10 CFR Part 26, Subpart I, 
“Managing Fatigue” and SECY-11-0028 - Options for 
Implementing an Alternative Interim Regulatory 
Approach to the Minimum Days Off Provisions of 10 
CFR Part 26, Subpart I, “Managing Fatigue” (March 24, 
2011). 

X  ML110830971 

Updated Notice of Public Meeting to Discuss Part 26, 
Subpart I Implementation to Understand Unintended 
Consequences of the Minimum Day Off Requirements 
(November 15, 2010). 

X  ML103160388 

Summary of November 18, 2010, Public Meeting to 
Discuss Part 26, Subpart I Implementation to 
Understand Unintended Consequences of the Minimum 
Day Off Requirements (December 13, 2010). 

X  ML103430557 

Update - Notice of Public Meeting Regarding Part 26, 
Subpart I Minimum Days Off Requirements and Options 
Licensees May Implement to Receive Enforcement 
Discretion From These Requirements (December 30, 
2010). 

X  ML103550089 

Summary of January 6, 2011, Public Meeting Regarding 
Part 26, Subpart I Minimum Days Off Requirements and 
Options Licensees May Implement to Receive 
Enforcement Discretion from these Requirements 
(February 3, 2011). 

X  ML110280446 

Notice of Public Meeting to Discuss Alternatives to the 
Part 26, Subpart I, Minimum Days Off Requirements 
(January 14, 2011). 

X  ML110140315 

Summary of January 25, 2011, Public Meeting to 
Discuss Alternatives to the Part 26, Subpart I, Minimum 
Days Off Requirements. 

X  ML110340512 

Sunshine Federal Register Notice of February 8, 2011, 
Commission Briefing on the Implementation of Part 26, 
76 FR 5626 (February 1, 2011). 

X  ML110200295 

Transcript of February 8, 2011, Commission Briefing on 
the Implementation of Part 26. 

X  ML110410169 

 
 

VII. Criminal Penalties 
 

 For the purposes of Section 223 of the Atomic Energy Act (AEA), as amended, the NRC 

is issuing this proposed rule that would amend 10 CFR 26.205 under one or more of Sections 
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161b, 161i, or 161o of the AEA.  Willful violations of the rule would be subject to criminal 

enforcement.  Criminal penalties as they apply to regulations in 10 CFR Part 50 are discussed 

in § 50.111. 

 

VIII. Compatibility of Agreement State Regulations 

 
 Under the “Policy Statement on Adequacy and Compatibility of Agreement State 

Programs,” approved by the Commission on June 20, 1997, and published in the Federal 

Register on September 3, 1997 (62 FR 46517), this proposed rule is classified as compatibility 

“NRC.”  Compatibility is not required for Category “NRC” regulations.  The NRC program 

elements in this category are those that relate directly to areas of regulation reserved to the 

NRC by the AEA or the provisions of 10 CFR, and although an Agreement State may not adopt 

program elements reserved to the NRC, it may wish to inform its licensees of certain 

requirements via a mechanism that is consistent with a particular State’s administrative 

procedure laws but does not confer regulatory authority on the State. 

 

IX. Plain Language 

 
The Plain Writing Act of 2010 (Pub. L. 11 1-274) requires Federal agencies to write 

documents in a clear, concise, well-organized manner that also follows other best practices 

appropriate to the subject or field and the intended audience.  Although regulations are exempt 

under the Act, the NRC is applying the same principles to its rulemaking documents.  Therefore, 

the NRC has written this document, including the proposed amended and new rule language, to 

be consistent with the Plain Writing Act.  In addition, where existing rule language must be 

changed, the NRC has rewritten that language to improve its organization and readability.  The 

NRC requests comment on the proposed rule specifically with respect to the clarity and 
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effectiveness of the language used.  Comments should be sent to the NRC as explained in the 

ADDRESSES caption of this document.  

 

X. Voluntary Consensus Standards 

 
The NRC proposes using this standard instead of the following voluntary consensus 

standard developed by the American Nuclear Society (ANS):  American National Standards 

Institute (ANSI)/ANS-3.2-1988.  The NRC has determined that using a Government-unique 

standard would be justified.  The NRC declined to use the ANS standard when the fatigue 

management provisions in Subpart I of 10 CFR Part 26 were adopted in 2008.  (73 FR 16966; 

March 31, 2008, at 17170 (second and third column)).  The voluntary alternative for managing 

cumulative fatigue through a maximum average work hours requirement in this proposed rule 

has no counterpart in ANSI/ANS-3.2-1988 that could be adopted to manage cumulative fatigue, 

and the NRC declines to reconsider its overall decision in the 2008 rulemaking not to adopt the 

fatigue management approach embodied in the ANS standard.  Accordingly, the NRC 

concludes that there are no voluntary consensus standards that could be adopted in lieu of the 

proposal to adopt the Government-unique standard in this proposed rule. 

 

XI. Finding of No Significant Environmental Impact: Availability 

 
The Commission has determined under the National Environmental Policy Act of 1969, 

as amended, and the Commission’s regulations in Subpart A of 10 CFR Part 51, that this 

proposed rule, if adopted, would not be a major Federal action significantly affecting the quality 

of the human environment and, therefore, an environmental impact statement is not required.  

This proposed rule would allow licensees of nuclear power reactors to voluntarily use a different 

method from the one currently prescribed in the NRC’s regulations for determining whether 

certain nuclear power plant workers must be afforded time off from work. 
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The NRC has determined that the voluntary alternative for determining time off would not 

significantly alter the likelihood that there will be an increase in fatigued workers causing 

operational problems or a radiological event, or being unable to properly perform their functions.  

The voluntary alternative would provide affected licensees with a more-easily implemented 

approach for determining when subject individuals must be afforded the time off.  Because the 

NRC’s regulatory objective would continue to be met under the voluntary alternative adopted in 

this proposed rule, there should be no change in environmental impacts, during operation or 

while the nuclear power plant is in shutdown, as compared with the environmental impact of the 

current rule. 

The primary alternative to this action would be the no-action alternative.  The no-action 

alternative could result in a greater administrative burden on nuclear power plant licensees in 

complying with the minimum days off requirements in the current rule, as compared with the 

alternative to the minimum days off requirements that would be voluntarily selected under the 

proposed rule.  In addition, individuals subject to minimum days off requirements could 

personally believe that their quality of life and work conditions are less under the no-action 

alternative, as compared with the alternative maximum average work hours requirements that 

could be voluntarily selected under the proposed rule. 

The no-action alternative would provide little or no environmental benefit.  In addition, 

the no-action alternative has led nuclear power plant licensees to use work scheduling 

approaches that, for example, reduce their capability to use the most knowledgeable workers in 

responding to plant events and conditions.  This may provide less safety and greater risk as 

compared with the scheduling approaches that licensees would be allowed to use under the 

alternative to the minimum days off requirements under the proposed rule. 

For these reasons, the NRC concludes that this rulemaking would not have a significant 

adverse impact on the environment.  This discussion constitutes the environmental assessment 

for this proposed rule.  However, public stakeholders should note that the NRC is seeking public 
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participation.  Comments on any aspect of this environmental assessment may be submitted to 

the NRC as indicated under the ADDRESSES section. 

 

XII. Paperwork Reduction Act Statement 

 
This proposed rule does not contain new or amended information collection 

requirements subject to the Paperwork Reduction Act of 1995 (44 U.S.C. 3501 et seq.).  

Existing information collection requirements were approved by the Office of Management and 

Budget (OMB), control number XXXX-XXXX. 

 

Public Protection Notification 

The NRC may not conduct or sponsor, and a person is not required to respond to, a 

request for information or an information collection requirement unless the requesting document 

displays a currently valid OMB control number. 

 

XIII. Regulatory Analysis 

 
The NRC has not prepared a full regulatory analysis for this proposed rulemaking.  The 

NRC has determined that the proposed maximum average work hours requirement would 

provide reasonable assurance that subject individuals are not impaired due to cumulative 

fatigue caused by excessive work hours.  As such, adequate implementation of the alternative 

approach would maintain reasonable assurance that persons subject to work hour controls can 

safely and competently perform their assigned duties and therefore meets the intent of the 

current minimum days off requirement.  The 2008 10 CFR Part 26 final rule contained a 

regulatory analysis to support the minimum days off requirement.  Because the proposed 

voluntary approach would offer licensees an equivalent minimum days off alternative that is 
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equally effective at managing cumulative fatigue, the 2008 final rule regulatory analysis also 

supports this proposed rule. 

Furthermore, both nuclear power plant licensees and individuals subject to the NRC’s 

existing requirements in 10 CFR 26.205(d)(3) governing minimum days off would derive 

substantial benefits if the NRC were to adopt an alternative approach for controlling cumulative 

fatigue through maximum average work hours that could be voluntarily adopted by those 

licensees.  In addition, the NRC concludes that providing a voluntary alternative would maintain 

the ability of those licensees to continue using scheduling practices that have a positive safety 

benefit.  The NRC’s conclusions in this regard are based upon information presented by two 

petitioners for rulemaking seeking changes to the work hour controls in 10 CFR 26.205, NEI’s 

request for enforcement discretion of those same regulatory provisions in 10 CFR 26.205, 

evidence gathered from stakeholders at the three public meetings, and analysis performed by 

the NRC staff and explained in a January 4, 2011, memorandum and a February 28, 2011, 

memorandum to the Commission.  In these memoranda, the NRC staff documented its 

evaluation of the options available to the Commission to address the concerns raised in the 

petitions for rulemaking and request for enforcement discretion.  At the February 8, 2011, 

Commission briefing on the implementation of 10 CFR Part 26, stakeholders appeared to 

support the use of an expedited rulemaking process to address the issues presented by the 

industry.  In view of all of this information, the NRC did not see any value in preparing a more 

detailed regulatory analysis for this proposed rule.  The NRC requests public comment on this 

draft regulatory analysis.  Comments on the draft regulatory analysis may be submitted to the 

NRC as indicated under the ADDRESSES section of this document. 

 

XIV. Regulatory Flexibility Certification 
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Under the Regulatory Flexibility Act (5 U.S.C. 605(b)), the NRC certifies that this 

proposed rule will not, if promulgated, have a significant economic impact on a substantial 

number of small entities.  This proposed rule affects only licensees that do not fall within the 

scope of the definition of “small entities” set forth in the Regulatory Flexibility Act or the size 

standards established by the NRC (10 CFR 2.810). 

 

XV. Backfitting 

 
The NRC has determined that the Backfit Rule, 10 CFR 50.109, would not apply to this 

proposed rule, nor would the proposed rule be inconsistent with any of the finality provisions in 

10 CFR Part 52.  The proposed rule, in 10 CFR 26.205(d)(7), would provide nuclear power plant 

licensees with a voluntary alternative for compliance with the existing controls in 

10 CFR 26.205(d)(3) governing minimum days off for certain nuclear power plant workers.  

Licensees would be free to comply with either the existing rule’s requirements governing 

minimum days off or with the proposed alternative requirements in 10 CFR 26.205(d)(7).  The 

NRC concludes that a backfit analysis would not be required for this proposed rule because this 

proposed rule would not contain any provisions that constitute backfitting. 

The proposed rule would not be inconsistent with any finality provisions in 

10 CFR Part 52.  No standard design certification rule or standard design approval issued under 

10 CFR Part 52, or currently being considered by the NRC, addresses fitness-for-duty 

requirements in 10 CFR Part 26.  Accordingly, there are no issues resolved in those design 

certification rules or design approvals that would be within the scope of the minimum days off 

controls in this proposed rule.  In addition, the NRC has not issued any combined licenses 

under 10 CFR Part 52.  Hence, there are currently no holders of combined licenses who would 

be protected by applicable issue finality provisions.  The NRC concludes that this proposed rule 
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would not contain any provisions that would be inconsistent with any of the finality provisions in 

10 CFR Part 52. 

 
List of Subjects in 10 CFR Part 26 
 

Alcohol abuse,  Alcohol testing,  Appeals,  Chemical testing,  Drug abuse,  Drug testing,  

Employee assistance programs,  Fitness for duty,  Management actions,  Nuclear power 

reactors,  Protection of information,  Reporting and recordkeeping requirements 

 
For the reasons set out in the preamble and under the authority of the Atomic Energy 

Act of 1954, as amended; the Energy Reorganization Act of 1974, as amended; and 5 U.S.C. 

553, the NRC is proposing to adopt the following amendments to 10 CFR Part 26.  

 
PART 26 – FITNESS FOR DUTY PROGRAMS   
 
 1.  The authority citation for Part 26 continues to read as follows: 
 

Authority:  Secs. 53, 81, 103, 104, 107, 161, 68 Stat. 930, 935, 936, 937, 948, as 

amended, sec. 1701, 106 Stat. 2951, 2952, 2953 (42 U.S.C. 2073, 2111, 2112, 2133, 2134, 

2137, 2201, 2297f); secs. 201, 202, 206, 88 Stat. 1242, 1244, 1246, as amended (42 U.S.C. 

5841, 5842, 5846). 

 

 2.  Section 26.203 is amended by revising paragraphs (d)(2), (e)(1), (e)(1)(i), and 

(e)(1)(ii) to read as follows: 

 
§ 26.203 General provisions. 

 

 *  *  *  *  * 

 

(d) *  *  * 
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(2) Records of shift schedules and shift cycles, or, for licensees implementing the 

requirements of § 26.205(d)(7), records showing the beginning and end dates of all averaging 

periods, of individuals who are subject to the work hour controls in § 26.205; 

 

 *  *  *  *   

 

(e) *  *  * 

(1) A summary for each nuclear power plant site of all instances during the previous 

calendar year when the licensee waived one or more of the work hour controls specified in 

§ 26.205(d)(1) through (d)(5)(i) and (d)(7) for individuals described in § 26.4(a).  The summary 

must include only those waivers under which work was performed.  If it was necessary to waive 

more than one work hour control during any single extended work period, the summary of 

instances must include each of the work hour controls that were waived during the period.  For 

each category of individuals specified in § 26.4(a), the licensee shall report: 

(i) The number of instances when each applicable work hour control specified in 

§ 26.205(d)(1)(i) through (d)(1)(iii), (d)(2)(i) and (d)(2)(ii), (d)(3)(i) through (d)(3)(v), and (d)(7) 

was waived for individuals not working on outage activities; 

(ii) The number of instances when each applicable work hour control specified in 

§ 26.205(d)(1)(i) through (d)(1)(iii), (d)(2)(i) and (d)(2)(ii), (d)(3)(i) through (d)(3)(v), (d)(4) and 

(d)(5)(i), and (d)(7) was waived for individuals working on outage activities; and 

 

  *  *  *  *  * 

 

 3.  Section 26.205 is amended by revising paragraphs (b)(5), (d)(4), (d)(5)(i), (d)(5)(ii), 

and (e)(1)(i) and the introductory text of paragraph (d)(3), and adding a new paragraph (d)(7) to 

read as follows: 
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§ 26.205 Work hours. 

 

  *  *  *  *  * 

 

(b) *  *  * 

(5) Incidental duties performed off site.  Licensees may exclude from the calculation of 

an individual’s work hours unscheduled work performed off site (e.g., technical assistance 

provided by telephone from an individual’s home), provided the total duration of the work does 

not exceed a nominal 30 minutes during any single break period.  For the purposes of 

compliance with the minimum break requirements of § 26.205(d)(2), and the minimum days off 

requirements of § 26.205(d)(3) through (d)(5) or the maximum average work hours 

requirements of § 26.205(d)(7), such duties do not constitute work periods, work shifts, or hours 

worked. 

 

 *  *  *  *  * 

 

(d) *  *  * 

(3) Licensees shall either ensure that individuals have, at a minimum, the number of 

days off specified in this paragraph, or comply with the requirements for maximum average work 

hours in § 26.205(d)(7).  For the purposes of this section, a day off is defined as a calendar day 

during which an individual does not start a work shift.  For the purposes of calculating the 

average number of days off required in this paragraph, the duration of the shift cycle may not 

exceed 6 weeks. 

 

  *  *  *  *  * 
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 (4) During the first 60 days of a unit outage, licensees need not meet the requirements of 

§ 26.205(d)(3) or (d)(7) for individuals specified in § 26.4(a)(1) through (a)(4), while those 

individuals are working on outage activities.  However, the licensee shall ensure that the 

individuals specified in § 26.4(a)(1) through (a)(3) have at least 3 days off in each successive 

(i.e., non-rolling) 15-day period and that the individuals specified in § 26.4(a)(4) have at least 1 

day off in any 7-day period; 

 

 (5) *  *  * 

(i) During the first 60 days of a unit outage or a planned security system outage, 

licensees need not meet the requirements of § 26.205(d)(3) or (d)(7).  However, licensees shall 

ensure that these individuals have at least 4 days off in each successive (i.e., non-rolling) 15-

day period; and 

(ii) During the first 60 days of an unplanned security system outage or increased threat 

condition, licensees need not meet the requirements of § 26.205(d)(3), (d)(5)(i), or (d)(7). 

 

 *  *  *  *  * 

 

(7) Licensees may, as an alternative to complying with the minimum days off 

requirements in § 26.205(d)(3), comply with the requirements for maximum average work hours 

in this paragraph.  Licensees voluntarily choosing to comply with the alternative maximum 

average work hours requirements in this paragraph are not relieved from complying with all 

other requirements in § 26.205 other than § 26.205\(d)(3). 

 (i) Individuals may not work more than a weekly average of 54 hours, calculated using a 

rolling period of up to six (6) weeks. 
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 (ii) Each licensee shall state, in its FFD policy and procedures required by 

10 CFR 26.27, whether the licensee is complying with the minimum days off requirements in 

§ 26.205(d)(3) or maximum average work hours requirements in § 26.205(d)(7). 

 

 (e) *  *  * 

 

 (1) *  *  * 

(i) Individuals whose actual hours worked during the review period exceeded an average 

of 54 hours per week in any shift cycle while the individuals’ work hours are subject to the 

requirements of § 26.205(d)(3) or in any period of up to 6 weeks while the individuals’ work 

hours are subject to the requirements of § 26.205(d)(7); 

 

 *  *  *  *  * 

 
 4. Section 26.207 is amended by revising paragraphs (a) and (b) to read as follows: 

 

§ 26.207 Waivers and assessments. 

 

(a) Waivers. Licensees may grant a waiver of one or more of the work hour controls in 

§ 26.205(d)(1) through (d)(5)(i) and (d)(7), as follows: 

 

 *  *  *  *  * 

 

(b) Force-on-force tactical exercises. For the purposes of compliance with the minimum 

days off requirements of § 26.205(d)(3) or the maximum average work hours requirements of 

§ 26.205(d)(7), licensees may exclude shifts worked by security personnel during the actual 
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conduct of NRC-evaluated force-on-force tactical exercises when calculating the individual’s 

number of days off or hours worked, as applicable. 

 

 *  *  *  *  * 

 
5. Section 26.209 is amended by revising paragraph (a) to read as follows: 

 

§ 26.209 Self-declarations. 

 (a) If an individual is performing, or being assessed for, work under a waiver of one or 

more of the requirements contained in § 26.205(d)(1) through (d)(5)(i) and (d)(7) and declares 

that, due to fatigue, he or she is unable to safely and competently perform his or her duties, the 

licensee shall immediately stop the individual from performing any duties listed in § 26.4(a), 

except if the individual is required to continue performing those duties under other requirements 

of10 CFR Part 26.  If the subject individual must continue performing the duties listed in 

§ 26.4(a) until relieved, the licensee shall immediately take action to relieve the individual. 

 

  *  *  *  *  * 

 

 6. Section 26.2011 is amended by revising paragraphs (b)(2)(iii) and (d) to read as 

follows: 

 

§ 26.211 Fatigue assessments. 

 *  *  *  *  * 

 

(b) *  *  * 
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 (2) *  *  * 

 

 (iii) Evaluated or approved a waiver of one or more of the limits specified in 

§ 26.205(d)(1) through (d)(5)(i) and (d)(7) for any of the individuals who were performing or 

directing (on site) the work activities during which the event occurred, if the event occurred while 

such individuals were performing work under that waiver. 

 

  *  *  *  *  * 

 
 (d) The licensee may not conclude that fatigue has not or will not degrade the 

individual’s ability to safely and competently perform his or her duties solely on the basis that 

the individual’s work hours have not exceeded any of the limits specified in § 26.205(d)(1), the 

individual has had the minimum breaks required in § 26.205(d)(2) or minimum days off required 

in § 26.205(d)(3) through (d)(5), as applicable, or the individual’s hours worked have not exceed 

the maximum average number of hours worked in § 26.205(d)(7). 

 

  *  *  *  *  * 

 
   Dated at Rockville, Maryland, this xx th day of Xxxxx,  2011.  
 
          For the Nuclear Regulatory Commission. 
 

 
R. William Borchardt 
Executive Director  
   for Operations
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 (2) *  *  * 

 

 (iii) Evaluated or approved a waiver of one or more of the limits specified in § 26.205(d)(1) through (d)(5)(i) and 

(d)(7) for any of the individuals who were performing or directing (on site) the work activities during which the event 

occurred, if the event occurred while such individuals were performing work under that waiver. 

 

  *  *  *  *  * 

 
 (d) The licensee may not conclude that fatigue has not or will not degrade the individual’s ability to safely and 

competently perform his or her duties solely on the basis that the individual’s work hours have not exceeded any of the 

limits specified in § 26.205(d)(1), the individual has had the minimum breaks required in § 26.205(d)(2) or minimum days 

off required in § 26.205(d)(3) through (d)(5), as applicable, or the individual’s hours worked have not exceed the maximum 

average number of hours worked in § 26.205(d)(7). 

 

  *  *  *  *  * 

 
   Dated at Rockville, Maryland, this xx th day of Xxxxx,  2011.  
 
          For the Nuclear Regulatory Commission. 
 

 
R. William Borchardt 
Executive Director  
   for Operations  
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The Honorable Fred Upton 
Chairman, Committee on Energy and Commerce 
United States House of Representatives 
Washington, DC 20515 
 
Dear Mr. Chairman: 
 
Enclosed for your information is a copy of a notice of a proposed rule to be published in the 
Federal Register.  In this proposed rulemaking, the U.S. Nuclear Regulatory Commission (NRC) 
proposes to amend its regulations governing the fitness-for-duty of workers at nuclear power 
plants.  These amendments would allow holders of nuclear power plant operating licenses to 
voluntarily use a different method from the one currently prescribed in the NRC’s regulations for 
determining when certain nuclear power plant workers must be afforded time off from work to 
ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  
In light of stakeholders’ representations to the NRC that these minimum days off requirements 
in the current rule are difficult and complex to implement, and may possibly contribute to work 
scheduling practices that are not desirable from a safety standpoint, the NRC has decided to 
expedite this rulemaking by providing a 30-day public comment period instead of the typical 75-
day public comment period. 
 
This proposed rule will be published in the next few days. 
 

  
 Sincerely, 

 
 
 
 

 Rebecca L. Schmidt, Director 
 Office of Congressional Affairs 

 
 
 
Enclosure: 
Federal Register Notice  
 
cc: Representative Henry A. Waxman



 

 

 
 
 
 
 
 
The Honorable Barbara Boxer 
Chairman, Committee on Environment 
 and Public Works 
United States Senate 
Washington, DC 20510 
 
Dear Madam Chairman: 
 
Enclosed for your information is a copy of a notice of a proposed rule to be published in the 
Federal Register.  In this proposed rulemaking, the U.S. Nuclear Regulatory Commission (NRC) 
proposes to amend its regulations governing the fitness-for-duty of workers at nuclear power 
plants.  These amendments would allow holders of nuclear power plant operating licenses to 
voluntarily use a different method from the one currently prescribed in the NRC’s regulations for 
determining when certain nuclear power plant workers must be afforded time off from work to 
ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  
In light of stakeholders’ representations to the NRC that these minimum days off requirements 
in the current rule are difficult and complex to implement, and may possibly contribute to work 
scheduling practices that are not desirable from a safety standpoint, the NRC has decided to 
expedite this rulemaking by providing a 30-day public comment period instead of the typical 75-
day public comment period. 
 
This proposed rule will be published in the next few days. 
 
 

 Sincerely, 
 
 
 
 

 Rebecca L. Schmidt, Director 
 Office of Congressional Affairs 

 
 
 
Enclosure: 
Federal Register Notice  
 
cc: Senator James M. Inhofe 



 

 

 
 
 
 
 
 
The Honorable Thomas R. Carper  
Chairman, Subcommittee on Clean Air and 
 Nuclear Safety 
Committee on Environment and Public Works 
United States Senate 
Washington, DC 20510 
 
Dear Mr. Chairman: 
 
Enclosed for your information is a copy of a notice of a proposed rule to be published in the 
Federal Register.  In this proposed rulemaking, the U.S. Nuclear Regulatory Commission (NRC) 
proposes to amend its regulations governing the fitness-for-duty of workers at nuclear power 
plants.  These amendments would allow holders of nuclear power plant operating licenses to 
voluntarily use a different method from the one currently prescribed in the NRC’s regulations for 
determining when certain nuclear power plant workers must be afforded time off from work to 
ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  
In light of stakeholders’ representations to the NRC that these minimum days off requirements 
in the current rule are difficult and complex to implement, and may possibly contribute to work 
scheduling practices that are not desirable from a safety standpoint, the NRC has decided to 
expedite this rulemaking by providing a 30-day public comment period instead of the typical 75-
day public comment period. 
 
This proposed rule will be published in the next few days. 
 
 

 Sincerely, 
 
 
 
 

 Rebecca L. Schmidt, Director 
 Office of Congressional Affairs 

 
 
 
Enclosure: 
Federal Register Notice  
 
cc: Senator John Barrasso 



 

 

 
 
 
 
 
 
The Honorable Ed Whitfield 
Chairman, Subcommittee on Energy and Power 
Committee on Energy and Commerce 
United States House of Representatives 
Washington, DC 20515 
 
Dear Mr. Chairman: 
 
Enclosed for your information is a copy of a notice of a proposed rule to be published in the 
Federal Register.  In this proposed rulemaking, the U.S. Nuclear Regulatory Commission (NRC) 
proposes to amend its regulations governing the fitness-for-duty of workers at nuclear power 
plants.  These amendments would allow holders of nuclear power plant operating licenses to 
voluntarily use a different method from the one currently prescribed in the NRC’s regulations for 
determining when certain nuclear power plant workers must be afforded time off from work to 
ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  
In light of stakeholders’ representations to the NRC that these minimum days off requirements 
in the current rule are difficult and complex to implement, and may possibly contribute to work 
scheduling practices that are not desirable from a safety standpoint, the NRC has decided to 
expedite this rulemaking by providing a 30-day public comment period instead of the typical 75-
day public comment period. 
 
This proposed rule will be published in the next few days. 
 
 

 Sincerely, 
 
 
 
 

 Rebecca L. Schmidt, Director 
 Office of Congressional Affairs 

 
 
 
Enclosure: 
Federal Register Notice  
 
cc: Representative Bobby L. Rush



 

 

 
 
 
 
 
The Honorable John Shimkus 
Chairman, Subcommittee on Environment and 
 the Economy 
Committee on Energy and Commerce 
United States House of Representatives 
Washington, DC 20515 
 
Dear Mr. Chairman: 
 
Enclosed for your information is a copy of a notice of a proposed rule to be published in the 
Federal Register.  In this proposed rulemaking, the U.S. Nuclear Regulatory Commission (NRC) 
proposes to amend its regulations governing the fitness-for-duty of workers at nuclear power 
plants.  These amendments would allow holders of nuclear power plant operating licenses to 
voluntarily use a different method from the one currently prescribed in the NRC’s regulations for 
determining when certain nuclear power plant workers must be afforded time off from work to 
ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  
In light of stakeholders’ representations to the NRC that these minimum days off requirements 
in the current rule are difficult and complex to implement, and may possibly contribute to work 
scheduling practices that are not desirable from a safety standpoint, the NRC has decided to 
expedite this rulemaking by providing a 30-day public comment period instead of the typical 75-
day public comment period. 
 
This proposed rule will be published in the next few days. 
 
 

 Sincerely, 
 
 
 

 Rebecca L. Schmidt, Director 
 Office of Congressional Affairs 

 
 
 
Enclosure: 
Federal Register Notice  
 
cc: Representative Gene Green



 

 

The Honorable John Shimkus 
Chairman, Subcommittee on Environment and the Economy 
United States House of Representatives 
Washington, DC 20515 
 
Dear Mr. Chairman: 
 
Enclosed for your information is a copy of a notice of a proposed rule to be published in the Federal Register.  In this 
proposed rulemaking, the U.S. Nuclear Regulatory Commission (NRC) proposes to amend its regulations governing the 
fitness-for-duty of workers at nuclear power plants.  These amendments would allow holders of nuclear power plant 
operating licenses to voluntarily use a different method from the one currently prescribed in the NRC’s regulations for 
determining when certain nuclear power plant workers must be afforded time off from work to ensure that such workers 
are not impaired due to cumulative fatigue caused by work schedules.  In light of stakeholders’ representations to the 
NRC that these minimum days off requirements in the current rule are difficult and complex to implement, and may 
possibly contribute to work scheduling practices that are not desirable from a safety standpoint, the NRC has decided to 
expedite this rulemaking by providing a 30-day public comment period instead of the typical 75-day public comment 
period. 
 
This proposed rule will be published in the next few days. 
 

  Sincerely, 
 
 
 

  Rebecca L. Schmidt, Director 
  Office of Congressional Affairs 

 
 
Enclosure: 
Federal Register Notice  
 
cc: Representative Gene Green 
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Dear Howard,
 
The Office of Administration (ADM) concurs on the subject document(s), with the
exceptions noted on the enclosed mark-up.  I have attached the following:
 

·         The “clean” document on which ADM is now concurring; and
·         A redline strikeout showing changes that ADM made today.

 
You will note that we had a couple of questions on pages 9 and 29 of the document.
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NUCLEAR REGULATORY COMMISSION



10 CFR Part 26



RIN 3150-AI94



[NRC-2011-0058]



Alternative to Minimum Days Off Requirements





AGENCY:  Nuclear Regulatory Commission.



ACTION:  Proposed rule.   



SUMMARY:  The U.S. Nuclear Regulatory Commission (NRC or the Commission) is proposing to amend its regulations governing the fitness for duty of workers at nuclear power plants.  These amendments would allow holders of nuclear power plant operating licenses to voluntarily use a different method from the one currently prescribed in the NRC’s regulations for determining when certain nuclear power plant workers must be afforded time off from work to ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  



DATES:  Submit comments by [Insert date 30 days after the date of publication in the Federal Register].  Comments received after this date will be considered if it is practical to do so, but the Commission is able to ensure consideration only for comments received before this date.  Requests for extension of the comment period will not be granted.



ADDRESSES:  Please include Docket ID NRC-2011-0058 in the subject line of your comments. For instructions on submitting comments and accessing documents related to this action, see “Submitting Comments and Accessing Information” in the SUPPLEMENTARY INFORMATION section of this document. 

You may submit comments by any one of the following methods.

· Federal rulemaking Web site: Go to http://www.regulations.gov and search for documents filed under Docket ID NRC-2011-0058.  Address questions about NRC dockets to Carol Gallagher, telephone:  301-492-3668, e-mail: Carol.Gallager@nrc.gov. 

· Mail comments to:  Secretary, U.S. Nuclear Regulatory Commission, Washington, DC 20555-0001, ATTN: Rulemakings and Adjudications Staff. 

· E-mail comments to:  Rulemaking.Comments@nrc.gov.  If you do not receive a reply e-mail confirming that we have received your comments, contact us directly at 301-415-1677.

· Hand-deliver comments to:  11555 Rockville Pike, Rockville, Maryland 20852, between 7:30 a.m. and 4:15 p.m. Federal workdays (telephone:  301- 415-1677). 

· Fax comments to:  Secretary, U.S. Nuclear Regulatory Commission at 301-415-1101.



FOR FURTHER INFORMATION CONTACT:  Howard Benowitz, Office of the General Counsel, U.S. Nuclear Regulatory Commission, Washington DC 20555; telephone:  301-415-4060; e-mail:  Howard.Benowitz@nrc.gov. 



SUPPLEMENTARY INFORMATION:

	I.	Submitting Comments and Accessing Information

	II.	Background

		A. NRC’s Current Regulations

		B. Stakeholder Reaction to the Current Fitness for Duty Requirements

		C. Public Meetings and Commission Direction

	III.	Description of the Proposed Rule

A. Maximum Average of 54 Hours Worked Over a 6-week Rolling Window

		B. Alternative to the Minimum Days Off Requirements

		C. Applicability

	IV.	Section-by-Section Analysis

	V.	Specific Request for Comment

	VI.	Availability of Documents

VII.	Criminal Penalties

VIII.   	Compatibility of Agreement State Regulations

IX.	Plain Language

X.	Voluntary Consensus Standards

XI.  	Finding of No Significant Environmental Impact

XII. 	Paperwork Reduction Act Statement

XIII.	Regulatory Analysis

XIV.	Regulatory Flexibility Certification

XV.	Backfit Analysis



I. Submitting Comments and Accessing Information



Comments submitted in writing or in electronic form will be posted on the NRC Web site and on the Federal rulemaking Web site, http://www.regulations.gov.  Because your comments will not be edited to remove any identifying or contact information, the NRC cautions you against including any information in your submission that you do not want to be publicly disclosed.  The NRC requests that any party soliciting or aggregating comments received from other persons for submission to the NRC inform those persons that the NRC will not edit their comments to remove any identifying or contact information, and therefore, they should not include any information in their comments that they do not want publicly disclosed. 

You can access publicly available information related to this document using the following methods:

· NRC's Public Document Room (PDR):  The public may examine and have copied, for a fee, publicly available documents at the NRC's PDR, Room O-1F21, One White Flint North, 11555 Rockville Pike, Rockville, Maryland 20852.

· NRC's Agencywide Documents Access and Management System (ADAMS):  Publicly available documents created or received at the NRC are available electronically at the NRC's Electronic Reading Room at http://www.nrc.gov/reading-rm/adams.html.  From this page, the public can gain entry into ADAMS, which provides text and image files of NRC's public documents.  If you do not have access to ADAMS or if there are problems in accessing the documents located in ADAMS, contact the NRC's PDR reference staff at 1-800-397-4209, or 301-415-4737, or by e-mail to PDR.Resource@nrc.gov. 

· Federal Rulemaking Web Site:  Public comments and supporting materials related to this proposed rulemaking can be found at http:// www.regulations.gov by searching on Docket ID NRC-2011-0058. 

  

II. Background



A. NRC’s Current Regulations

	On March 31, 2008, the NRC adopted a final rule which substantially revised its regulations for fitness for duty (FFD) in Title 10 of the Code of Federal Regulations (10 CFR) Part 26 (73 FR 16966; March 31, 2008).  The revised regulations updated the NRC’s FFD requirements and made them more consistent with other relevant Federal rules, guidelines, and drug and alcohol testing programs that impose similar requirements on the private sector.  In addition, by establishing clear and enforceable requirements for the management of worker fatigue, the amendments require nuclear power plant licensees to ensure that worker fatigue does not adversely affect public health and safety and the common defense and security.  Among these fatigue management requirements is a minimum days off requirement, which requires licensees to manage cumulative fatigue by providing workers with a minimum number of days off over the course of a period not to exceed 6 weeks.



B. Stakeholder Reaction to the Current Fitness for Duty Requirements

On September 3, 2010, the Nuclear Energy Institute (NEI) submitted a petition for rulemaking (PRM-26-5).  In PRM-26-5, the NEI states that “the new rule has resulted in consequences not originally envisioned when the rule was developed and that these consequences have diminished the safety benefits of the rule.”  The NEI states that the unintended consequences stem from the minimum days off requirements, specifically § 26.205(d)(3) through § 26.205(d)(6), because they create an undue level of complexity and inflexibility in managing worker fatigue.  These regulations mandate a specified minimum average number of days off per week, averaged over a fixed time period.  The minimum average number of days off depends on the duties the individual performs and, for § 26.205(d)(3), the length of an individual’s shift schedule (i.e., whether the individual is working 8-, 10- or 12-hour shifts).

The NEI requests, among other changes, that 10 CFR Part 26, Subpart I, be amended to replace the minimum days off requirements in § 26.205(d) with a performance-based objective, consisting of an average of 54 hours worked per week, averaged over a calendar quarter.  The NEI also proposes changing the § 26.205(e)(1) annual assessment of actual hours worked and performance of individuals subject to the work hour controls to a quarterly assessment to provide a more frequent review of hours worked.  The NEI proposes to eliminate the minimum days off requirements in § 26.205(d)(3) through § 26.205(d)(6), while the work hour limits and break requirements in § 26.205(d)(1)(i)-(iii) and (d)(2)(i)-(ii), respectively, would remain unchanged.

Separately from PRM-26-5, on September 23, 2010, the NEI submitted a request for enforcement discretion regarding the minimum days off provisions of Part 26.  The request reiterates the NEI’s opinion that the regulations that govern fatigue management impede “many safety-beneficial practices at plant sites, adversely [impact] the quality of life of covered workers, and [result] in conflicts between rule requirements and represented bargaining unit agreements.”  The letter requests that the NRC “exercise enforcement discretion from the [minimum days off] provisions of the rule” until the final disposition of PRM-26-5.

Mr. Erik Erb, a nuclear security officer at the Nine Mile Point Nuclear Station, submitted a petition for rulemaking (PRM-26-6) on August 17, 2010.  Mr. Erb requests that the NRC amend 10 CFR Part 26, Subpart I, to decrease the minimum days off requirement for security officers working 12-hour shifts from an average of 3 days per week to an average of 2.5 or 2 days per week.  This petition was endorsed by 91 security officers.



C. Public Meetings and Commission Direction

The NRC held a public meeting on November 18, 2010, to learn, directly from the affected stakeholders, more details about the unintended consequences of the minimum days off requirements.  Although some of the stakeholders are comfortable with the current minimum days off requirements, the stakeholders at this public meeting claimed that the unintended consequences have diminished the safety benefits of the fatigue management provisions of 10 CFR Part 26 and expressed the need for an alternative that is simpler and would provide greater scheduling flexibility.  Additional public meetings were held on January 6, 2011, and January 25, 2011, to provide opportunities for stakeholders and the NRC to discuss alternatives to the minimum days off requirements.  

In a February 8, 2011, public meeting, the NRC staff and stakeholders briefed the Commission on the implementation of the 10 CFR Part 26 fatigue management requirements.  The nuclear power industry stakeholders conveyed many of the same concerns raised in the three public meetings.  The NRC staff presented the scientific and technical bases for the current requirements for managing cumulative fatigue and a proposal to address the concerns raised by the industry stakeholders.  The NRC staff proposed a maximum average 54-hour work week, averaged over a 6-week rolling period, as an alternative to the § 26.205(d)(3) minimum days off requirements.  The NRC staff and industry stakeholders generally agreed that this proposal could provide the relief sought by the industry while meeting the objectives of the minimum days off requirements.  Other stakeholders were less certain that the NRC should consider proposals to change the current requirements.

On March 24, 2011, the Commission issued a Staff Requirements Memorandum that directed the NRC staff to conduct a rulemaking to provide an alternative to the minimum days off requirements that would be consistent with the proposal presented by the NRC staff at the February 8, 2011, briefing.  The Commission limited the scope of the rulemaking to the alternative to the minimum days off requirements and instructed the NRC staff to consider other issues related to the petitions for rulemaking, other changes to 10 CFR Part 26, and comments received in this rulemaking proceeding that are outside the limited scope of this rulemaking, in a separate rulemaking effort.  The Commission also directed the staff to expedite this rulemaking and provide a 30-day public comment period for this proposed rule instead of the typical 75-day public comment period.



	III. Description of the Proposed Rule



A. Maximum Average of 54 Hours Worked Over a 6-week Rolling Window

One cause of cumulative fatigue is consecutive days of restricted or poor quality sleep.  In turn, consecutive days of restricted or poor quality sleep may be caused by such things as shift-work, extended work days, and extended work weeks.  Currently, Subpart I of 10 CFR Part 26 requires nuclear power plant licensees to manage cumulative fatigue primarily by providing individuals with a minimum number of days off over the course of a period not to exceed 6 weeks.  The distribution of the days off during the 6-week period acts to either prevent or mitigate cumulative fatigue.

An alternative method for managing cumulative fatigue would be to establish a requirement to limit actual hours worked instead of mandating the number of days off that individuals receive.  A limit on actual hours worked, when applied to schedules that require regular shift coverage, would limit the number of work hours that can contribute to cumulative fatigue and, as a practical matter, result in periodic days off for recovery rest.  A schedule resulting in a weekly average of 54 hours worked, calculated using a rolling period of up to 6 weeks, would be such a schedule.

In general, most individuals that work their normal shift schedule and receive only the minimum number of days off required under the current minimum days off requirements of § 26.205(d)(3) could average as many as 54 hours of work per week.  However, the NEI has indicated that implementation of the minimum days off requirements has reduced licensee scheduling flexibility and imposed a substantial administrative burden.  By comparison, limiting work hours to an average of not more than 54 hours per week by using a rolling window (i.e., averaging period) of up to 6 weeks would limit the number of consecutive weeks of extended work hours that an individual can work by using a comparable but simpler and more flexible requirement.  The 6 week limit would also remain consistent with the averaging duration and technical basis of the minimum days off requirements, as described in the Statement of Considerations (SOC) for the 2008 10 CFR Part 26 final rule.  In addition, this alternative would not depend on the length of an individual’s shift schedule and would eliminate the burden of tracking the number of days off that an individual receives in a period not to exceed 6 weeks.  Based on stakeholder comments, the alternative would relieve operational burdens by enabling licensee personnel to engage in certain safety-beneficial practices with fewer scheduling restrictions, such as holding off-shift shift manager meetings and using the most knowledgeable workers in responding to plant events and conditions.	Comment by CXB6: Pls. Check

In summary, the maximum number of hours that could be worked under the proposed alternative approach would be comparable to the maximum number of hours that can be worked by most individuals under the current 10 CFR Part 26 minimum days off requirements, except that the alternative requirement would provide for greater simplicity and flexibility.  This proposed approach could be used only in place of the minimum days off requirements in § 26.205(d)(3) and would be applicable only to individuals subject to work hour controls under § 26.205(a).  Under § 26.205(a), the subject individuals are those described in § 26.4(a).  The NRC determination that the proposed alternative would be equivalent to the minimum days off requirements considered the collective advantages and disadvantages of having all individuals who are subject to the work hour controls under a single set of cumulative fatigue management requirements.  Thus, licensees would not be able to subject one group of individuals under § 26.4(a) to the requirements in § 26.205(d)(3) and another group of individuals under § 26.4(a) to proposed § 26.205(d)(7) requirements.  Allowing licensees to implement the minimum days off and proposed alternative requirements simultaneously would also create a burden for NRC oversight and inspections.

Although the rolling schedule required under the proposed alternative approach would limit the number of consecutive extended work weeks and thereby limit the potential for cumulative fatigue, there are unusual potential circumstances in which the proposed alternative requirement could be met and the schedule could be fatiguing.  Such schedules include having only one in every nine days off or consistently working the maximum allowable hours, which would likely result in cumulative fatigue.  However, the industry has stated that these unusual schedules are improbable.  The NRC believes that this proposed alternative approach, together with other aspects of the rule that will remain unchanged, would provide reasonable assurance that licensees will manage cumulative fatigue in a manner that contributes to the protection of public health and safety and common defense and security.

B. Proposed Alternative to the Minimum Days Off Requirements

The NRC proposes to create a new § 26.205(d)(7) that would contain the proposed alternative.  The proposed rule would allow nuclear power plant licensees and other entities identified in § 26.3(a) and, if applicable, (c) and (d) to choose whether or not to implement this alternative approach, in lieu of compliance with the current rule’s minimum days off requirements in § 26.205(d)(3).  The NRC is not proposing to remove the current § 26.205(d)(3) minimum days off requirements and mandate that all licensees instead adopt new maximum average work hour requirements.  Some licensees may be satisfied with the current requirements.  In addition, a mandated change would constitute backfitting under the NRC’s Backfit Rule, 10 CFR 50.109.  None of the exceptions in § 50.109(a)(4) to preparation of a backfit analysis could be justified, and a backfit analysis could not demonstrate that a mandatory rule would constitute a cost-justified substantial increase in protection to public health and safety or common defense and security.  For these reasons, the NRC has decided to propose the maximum weekly average of 54 work hours, averaged over a rolling window of up to 6 weeks, as an alternative to the minimum days off requirements.



C. Applicability 

Consistent with the current rule’s minimum days off requirements in § 26.205(d)(3), the proposed alternative maximum average work hours provisions would apply to all periods of operations, with several specified exceptions:  during force-on-force exercises and plant emergencies and for security personnel when they are needed to maintain the common defense and security.  In those limited circumstances, special provisions, described below, would apply.  In addition, licensees currently have the option under § 26.205(d)(4) to comply with the minimum days off requirements in either § 26.205(d)(3) or § 26.205(d)(4) during unit outages when the affected individuals are working on outage activities, and have the option under § 26.205(d)(5) to comply with the minimum days off requirements in either § 26.205(d)(3) or § 26.205(d)(5) during unit outages, security system outages, or increased threat conditions.  Under the proposed rule, licensees also would have the option to comply with the maximum average work hours requirements under the above conditions.  The reasons that the Commission permits the exceptions and options involving the minimum days off requirements are explained in the SOC for the 2008 10 CFR Part 26 final rule.  Because the proposed optional approach would offer licensees an equivalent minimum days off alternative that is equally effective at managing cumulative fatigue, the 2008 10 CFR Part 26 final rule SOC also provides the justification for why the proposed alternative would apply to the exceptions and options described herein.

The current rule, in § 26.205(d)(4), offers licensees the option to apply different minimum days off requirements during the first 60 days of a unit outage for individuals working on outage activities.  During this part of outages, licensees are not required to calculate the requisite number of an individual’s days off by a weekly average over a period of up to 6 weeks.  The regulation requires licensees who choose the outage option to provide affected individuals with a fixed number of days off over a 15-day period or 7-day period, depending on the duties performed by the individuals.  Similarly, the cumulative fatigue management provisions for security personnel in current § 26.205(d)(5)(i) allow licensees, during the first 60 days of a unit outage or a planned security system outage, the option to comply with the minimum days off requirements in § 26.205(d)(3) or provide security personnel with a fixed number of days off over a 15-day period.  Under proposed § 26.205(d)(4) and (d)(5)(i), licensees that choose the alternative maximum average work hours approach during non-outage periods would have the option to use the proposed alternative or the fixed number of days off approaches during the first 60 days of outages.

During the first 60 days of an unplanned security system outage or increased threat condition, current § 26.205(d)(5)(ii) provides a discretionary exception from the minimum days off requirement in § 26.205(d)(3) and (d)(5)(i) so that security personnel subject to the work hour requirements would not be required to meet the minimum days off requirements.  The proposed § 26.205(d)(5)(ii) would permit licensees who implement the maximum average work hours approach during non-outage periods to not meet the proposed § 26.205(d)(7) requirements during the first 60 days of an unplanned security system outage or increased threat condition.

Section 26.207(b) of the current regulations relieves licensees from the minimum days off requirements of § 26.205(d)(3) by allowing licensees to exclude shifts worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises when calculating the individuals’ required number of days off.  The proposed rule would permit licensees who implement the proposed alternative during non-outage periods to exclude from the proposed § 26.205(d)(7), calculations of the hours worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises.

Current § 26.207(c) provides a licensee relief from the work hour control requirements of § 26.205 for security personnel upon written notification from the NRC, for the purpose of assuring the common defense and security for a period the NRC defines.  In the proposed rule, licensees would also be relieved from the requirements of proposed § 26.205(d)(7) in this situation.

As stated in current § 26.207(d), a licensee need not meet the work hour controls, including the minimum days off requirements, during declared emergencies, as defined in the licensee’s emergency plan.  Under the proposed rule, consistent with the current approach for minimum days off requirements during declared emergencies, licensees would not need to meet the requirements of the proposed § 26.205(d)(7) during the period of the declared emergency.

The NRC Office of Enforcement issued EGM09008, “Enforcement Guidance Memorandum—Dispositioning Violations of NRC Requirements for Work Hour Controls Before and Immediately After a Hurricane Emergency Declaration,” dated September 24, 2009, to give the NRC staff guidance for processing violations of work hour controls requirements during conditions before and immediately after the declaration of an emergency for a hurricane, when licensees sequester plant staff on site to ensure personnel are available for relief of duties, and potentially granting enforcement discretion for the affected requirements.  Under EGM-09-008, the NRC may exercise enforcement discretion and not cite licensees for violations of 10 CFR 26.205(c) and (d) while a licensee sequesters site personnel in preparation for hurricane conditions that are expected to result in the declaration of an emergency caused by high winds.  The EGM refers to § 26.205(d) generally, and therefore, the requirements in proposed § 26.205(d)(7) would also fall under the enforcement discretion described by EGM-09-008.



IV. Section-by-Section Analysis

 

10 CFR 26.203 General provisions.

Section 26.203 establishes requirements for licensees’ fatigue management policies, procedures, training, examinations, recordkeeping, and reporting.  The NRC proposes to make conforming changes to paragraphs within § 26.203 to ensure consistency between the implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation of the maximum average work hours requirements in proposed § 26.205(d)(7).



Section 26.203(d)(2)

Section 26.203(d)(2) currently requires licensees to retain records of shift schedules and shift cycles of individuals who are subject to the work hour requirements established in § 26.205.  These records are necessary, in part, to ensure that documentation of the licensee’s fatigue management program is retained and available for the NRC inspectors to verify that licensees are complying with the work hour requirements and waiver and fatigue assessment provisions.  Because licensees that implement the alternative would need to show inspectors that individuals subject to the new work hour controls have not exceeded the average weekly work hour limit, inspectors would need to know the averaging periods used by the licensee.  Therefore, the NRC proposes to amend § 26.203(d)(2) to include the requirement that licensees implementing the requirements in proposed § 26.205(d)(7) maintain records showing the beginning and end times and dates of all 6-week or shorter averaging periods.  These licensees would also need to retain records of shift schedules to ensure compliance with the requirements in § 26.205(c) and § 26.205(d)(2).



Section 26.203(e)(1)

Current § 26.203(e)(1) requires licensees to provide the NRC with an annual summary of all instances during the previous calendar year in which the licensee waived each of the work hour controls specified in § 26.205(d)(1) through (d)(5)(i) for individuals who perform the duties listed in § 26.4(a)(1) through (a)(5).  Section 26.203(e)(1) would be revised in the proposed rule to require licensees to also report the instances when the licensee waived the requirements in proposed § 26.205(d)(7).



Section 26.203(e)(1)(i) and (e)(1)(ii)

Section 26.203(e)(1)(i) and (e)(1)(ii) requires licensees to report whether work hour controls are waived for individuals working on normal plant operations or working on outage activities.  The proposed rule would require licensees to include whether the alternative requirements in proposed § 26.205(d)(7) were waived during normal plant operations or while working on outage activities.



10 CFR 26.205 Work hours.

Section 26.205 sets forth the NRC’s requirements governing work hour controls applicable to individuals performing the duties in 10 CFR 26.4(a)(1) through (a)(5).  The NRC proposes to add a new § 26.205(d)(7) and make conforming changes to existing paragraphs within § 26.205 to ensure consistency between the implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation of the maximum average work hours requirements in proposed § 26.205(d)(7).



Section 26.205(b)(5)

Section 26.205(b)(5) currently allows licensees to exclude from the calculation of an individual’s work hours unscheduled work performed off site (e.g., technical assistance provided by telephone from an individual’s home), provided the total duration of the work does not exceed a nominal 30 minutes during any single break period.  For the purposes of compliance with the minimum break requirements of § 26.205(d)(2) and the minimum days off requirements of § 26.205(d)(3) through (d)(5), such duties do not constitute work periods or work shifts.  The proposed rule would revise § 26.205(b)(5) to exclude these incidental duties from hours worked under proposed § 26.205(d)(7).



Section 26.205(d)(3)

Currently, § 26.205(d)(3) requires licensees to ensure that subject individuals have, at minimum, the days off as specified in this section.  Under the proposed rule, licensees would have the option of either complying with the minimum days off requirements in § 26.205(d)(3)  or the alternative requirements in proposed § 26.205(d)(7).



 Section 26.205(d)(4)

Current § 26.205(d)(4) provides a limited discretionary exception from the minimum day off requirements in § 26.205(d)(3) for individuals performing the duties specified in § 26.4(a)(1) through (a)(4) (i.e., certain operations, chemistry, health physics, fire brigade, and maintenance activities).  The exception from the minimum days off requirements is available during the first 60 days of a unit outage while a subject individual is working on outage activities.  In these circumstances, if the licensee elects to apply the exception, § 26.205(d)(4) requires licensees to ensure that individuals specified in § 26.4(a)(1) through (a)(3) have a minimum of 3 days off in each successive (i.e., non-rolling) 15-day period and that individuals specified in § 26.4(a)(4) have at least 1 day off in any 7-day period.  Detailed guidance on the applicability of this rule provision is available in Regulatory Guide 5.73, “Fatigue Management for Nuclear Power Plant Personnel.”  After the first 60 days of a unit outage, regardless of whether the individual is working on unit outage activities, the individual is again subject to the minimum days off requirements of § 26.205(d)(3), except as permitted by § 26.205(d)(6).  The NRC proposes to revise § 26.205(d)(4) to allow licensees that choose the maximum average work hours alternative during non-outage periods to have the option to use the proposed alternative or the fixed number of days off approach during the first 60 days of a unit outage.



Section 26.205(d)(5)(i)

Section 26.205(d)(5)(i) currently provides a discretionary exception from the minimum days off requirements of § 26.205(d)(3) for personnel performing the duties described in § 26.4(a)(5) during unit outages or unplanned security system outages.  The requirement limits this exception period to 60 days from the beginning of the outage and requires that individuals performing the security duties identified in § 26.4(a)(5) during this period have a minimum of 4 days off in each non-rolling 15-day period.  Proposed § 26.205(d)(5)(i) would allow licensees that choose the maximum average work hours alternative during non-outage periods to have the option to use the proposed alternative or the fixed number of days off approach in § 26.205(d)(5)(i) for security personnel during the first 60 days of a unit outage or unplanned security system outage.



Section 26.205(d)(5)(ii)

Current § 26.205(d)(5)(ii) provides a discretionary exception from the minimum days off requirements of § 26.205(d)(3) for security personnel during the first 60 days of an unplanned security system outage or an increased threat condition.  Individuals performing the security duties identified in § 26.4(a)(5) during this period do not have to meet the minimum days off requirements of § 26.205(d)(3).  Proposed § 26.205(d)(5)(ii) would provide that, during the first 60 days of an unplanned security system outage or an increased threat condition, licensees would not need to meet the requirements of § 26.205(d)(3), § 26.205(d)(5)(i), or proposed § 26.205(d)(7) for security personnel.



Section 26.205(d)(7)

This would be a new section governing maximum average work hours for subject individuals, with which licensees could voluntarily choose to comply as an alternative to complying with comparable provisions in § 26.205(d)(3).  Licensees who choose to comply with this alternative would nonetheless comply with all requirements in § 26.205 other than the minimum days off requirements in § 26.205(d)(3).

The individuals subject to the proposed maximum average work hours requirements in this section would be the same as the individuals subject to the comparable controls in § 26.205(d)(3), which, according to § 26.205(a), are the individuals described in § 26.4(a).  Unlike the minimum days off requirements, the proposed maximum average work hours alternative would apply to all individuals described in § 26.205(a) without regard for their assigned duties or the length of their shift schedules.



Section 26.205(d)(7)(i)

Licensees who elect to implement the requirements of proposed § 26.205(d)(7)(i) would manage affected individuals’ cumulative fatigue by limiting the number of hours they work each week to an average of 54 hours.  The 54-hour average would be computed over a rolling period of up to 6 weeks.  Licensees would roll (i.e., adjust forward) the beginning and end times and dates of their averaging periods (of up to 6 weeks) by no more than 7 consecutive calendar days at any time.  For example, if a licensee begins a 5-week averaging period at 8:00am on a Monday and rolls the averaging period on a daily basis, then the next 5-week averaging period would begin at 8:00am on the next day (i.e., Tuesday).  If the licensee rolls its 5-week averaging period on a weekly basis, then the next 5-week averaging period would begin the following Monday at 8:00am.  Licensees would have the flexibility to begin and end their averaging periods at their discretion, as long as the duration of the averaging period would not exceed 6 weeks and each new averaging period would begin no more than seven consecutive calendar days after the previous averaging period began.  Licensees would be expected to describe in their FFD procedures, as required by proposed § 26.205(d)(7)(ii), the beginning and end times and days of the week for the averaging periods.



Section 26.205(d)(7)(ii)

In proposed § 26.205(d)(7)(ii), each licensee would need to explicitly state, in its FFD policies and procedures required by 10 CFR 26.27 and 10 CFR 26.203, with which requirements it is complying:  the minimum days off provisions in § 26.205(d)(3) or the maximum average work hours requirements in proposed § 26.205(d)(7).  As a general matter, good regulatory practice requires each licensee to clearly document its licensing basis, especially where the NRC’s requirements offer the licensee one or more regulatory alternatives.  If a licensee clearly and sufficiently documents its licensing basis, then the licensee can more easily determine, despite changes (as applicable) in personnel, procedures, or its design, whether the licensee continues to comply with its licensing basis and applicable NRC requirements.  Effective documentation also allows the NRC to quickly and accurately determine the licensee’s status of compliance and affords the public an opportunity to understand the legal constraints to which that licensee is subject.

Arguably, the NRC’s regulations would already require the licensee to document its decision to comply with the alternative to the minimum days off requirements in proposed § 26.205(d)(7).  Section 26.27 requires licensees to establish written FFD policies and procedures, and 10 CFR 26.203(a) and (b) requires licensees to include in the § 26.27 written policies and procedures the specific policies and procedures for the management of fatigue, including the process for implementing the work hour controls in § 26.205.  However, to avoid ambiguity on this matter, the NRC would make clear in § 26.205(d)(7)(ii) the licensee’s (and applicant’s) regulatory obligation to document in its FFD policies and procedures, required by § 26.27 and § 26.203(a) and (b), including the process for implementing the work hour controls, with which requirements it will comply:  the requirements in § 26.205(d)(3) or proposed § 26.205(d)(7).

The cumulative fatigue management requirements with which each licensee elects to comply, either the requirements in § 26.205(d)(3) or proposed § 26.205(d)(7), would be the legally-binding requirements for that licensee for all individuals subject to the work hour controls of § 26.205.  For example, licensees would not be able to subject one group of individuals under § 26.4(a) to the requirements in § 26.205(d)(3) and another group of individuals under § 26.4(a) to proposed § 26.205(d)(7) requirements.  Implementing the minimum days off and proposed alternative requirements simultaneously would create a burden for NRC inspectors because before they could even begin their inspection review, the inspectors would have to ascertain which groups of individuals were subject to which set of requirements.  The review itself would then be more burdensome because the review would include additional steps depending on the applicable individuals and requirements.  In addition, the NRC assessed the proposed alternative as equivalent to the minimum days off requirements considering the collective advantages and disadvantages of having all individuals who are subject to the work hour controls under a single set of cumulative fatigue management requirements.  Nevertheless, licensees would be free to switch to the other set of legally-binding requirements, so long as the requirement of proposed § 26.205(d)(7)(ii) was met.



Section 26.205(e)(1)(i)

Currently, § 26.205(e)(1) requires licensees to review the actual work hours and performance of individuals who are subject to this section for consistency with the requirements of § 26.205(c), so that licensees can determine if they are controlling the work hours of individuals consistent with the objective of preventing impairment from fatigue due to the duration, frequency, or sequencing of successive shifts.  Section 26.205(e)(1)(i) requires the licensees to assess the actual work hours and performance of individuals whose actual hours worked during the review period exceeded an average of 54 hours per week in any shift cycle while the individuals’ work hours are subject to the requirements of § 26.205(d)(3).  The NRC proposes to amend § 26.205(e)(1)(i) to require licensees to assess the actual work hours and performance of individuals whose actual hours worked during the review period exceeded an average of 54 hours per week in any averaging period of up to 6 weeks.  The duration of the averaging periods would be the same duration that the licensees use to control  the individuals’ work hours to comply with the requirements of proposed § 26.205(d)(7).



10 CFR 26.207 Waivers and exceptions.

Section 26.207 provides the criteria that licensees must meet to authorize waivers and enact exceptions from the work hour requirements in § 26.205(d)(1) through (d)(5)(i).  The NRC proposes to make conforming changes to paragraphs within § 26.207 to ensure consistency between the implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation of the maximum average hours worked requirements in proposed § 26.205(d)(7).



Section 26.207(a)

Section 26.207(a) permits licensees to authorize waivers from the work hour requirements in § 26.205(d)(1) through (d)(5)(i) for conditions that meet the two criteria specified in § 26.207(a).  Section 26.207(a) would be revised in the proposed rule to authorize licensees to grant waivers from the work hour requirements in proposed § 26.205(d)(7) if the criteria in § 26.207(a) are met.



Section 26.207(b)

Current § 26.207(b) relieves licensees from the minimum days off requirements of § 26.205(d)(3) by allowing them to exclude shifts worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises when calculating the individual’s number of days off.  The proposed rule would amend § 26.207(b) to permit licensees to exclude from the maximum average work hours requirements of proposed § 26.205(d)(7) the hours worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises.



10 CFR 26.209 Self-declarations.

Section 26.209 requires licensees to take immediate action in response to a self-declaration by an individual who is working under, or being considered for, a waiver from the work hour controls in § 26.205(d)(1) through (d)(5)(i).  The NRC proposes to make a conforming change to § 26.209(a) to ensure consistency between the implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation of the maximum average hours worked requirements in proposed § 26.205(d)(7).



Section 26.209(a)

Section 26.209(a) would be amended in the proposed rule to address the situation when an individual is performing, or being assessed for, work under a waiver of the requirements contained in proposed § 26.205(d)(7) and declares that, due to fatigue, he or she is unable to safely and competently perform his or her duties.  As in the current § 26.209(a), the licensee shall immediately stop the individual from performing any duties listed in § 26.4(a), except if the individual is required to continue performing those duties under other requirements in 10 CFR Part 26.  If the subject individual must continue performing the duties listed in § 26.4(a) until relieved, then the licensee shall immediately take action to relieve the individual.



10 CFR 26.211 Fatigue assessments.

Section 26.211 currently requires licensees to conduct fatigue assessments under several conditions.  The NRC proposes to make conforming changes to paragraphs within § 26.211 to ensure consistency between the implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation of the maximum average hours worked requirements in proposed § 26.205(d)(7).



Section 26.211(b)(2)(iii)

Section 26.211(b)(2)(iii) prohibits individuals from performing a post-event fatigue assessment if they evaluated or approved a waiver of the limits specified in § 26.205(d)(1) through (d)(5)(i) for any of the individuals who were performing or directing the work activities during which the event occurred if the event occurred while such individuals were performing work under that waiver.  The proposed rule would amend § 26.211(b)(2)(iii) to prohibit individuals from performing a post-event fatigue assessment if they evaluated or approved a waiver of the limits specified in proposed § 26.205(d)(7) for any of the individuals who were performing or directing the work activities during which the event occurred if the event occurred while such individuals were performing work under that waiver.



Section 26.211(d)

Current § 26.211(d) prohibits licensees from concluding that fatigue has not degraded or will not degrade the individual’s ability to safely and competently perform his or her duties solely on the basis that the individual’s work hours have not exceeded any of the limits specified in § 26.205(d)(1) or that the individual has had the minimum rest breaks required in § 26.205(d)(2) or the minimum days off required in § 26.205(d)(3) through (d)(5).  The NRC proposes to amend § 26.211(d) to include the maximum average work hours among the criteria that licensees may not solely rely on when concluding that fatigue has not degraded or will not degrade an individual’s ability to safely and competently perform his or her duties.



V.  Specific Request for Comment



	The NRC is seeking advice and recommendations from the public on this proposed rule.  The NRC will consider all comments received within the limited scope of this proposed rulemaking and address them in the final rule.  We are particularly interested in comments and supporting rationale from the public on the following issue:  Would the alternative approach provide comparable assurance of the management of cumulative fatigue as the current minimum days off requirements?



VI. Availability of Documents



The following table lists documents that are related to this proposed rule and available to the public and indicates how they may be obtained.  See Submitting Comments and Accessing Information of the SUPPLEMENTARY INFORMATION section on the physical locations and Web sites where the documents may be accessed.
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VII. Criminal Penalties



	For the purposes of Section 223 of the Atomic Energy Act (AEA), as amended, the NRC is issuing this proposed rule that would amend 10 CFR 26.205 under one or more of Sections 161b, 161i, or 161o of the AEA.  Willful violations of the rule would be subject to criminal enforcement.  Criminal penalties as they apply to regulations in 10 CFR Part 50 are discussed in § 50.111.



VIII. Compatibility of Agreement State Regulations



	Under the “Policy Statement on Adequacy and Compatibility of Agreement State Programs,” approved by the Commission on June 20, 1997, and published in the Federal Register on September 3, 1997 (62 FR 46517), this proposed rule is classified as compatibility “NRC.”  Compatibility is not required for Category “NRC” regulations.  The NRC program elements in this category are those that relate directly to areas of regulation reserved to the NRC by the AEA or the provisions of 10 CFR, and although an Agreement State may not adopt program elements reserved to the NRC, it may wish to inform its licensees of certain requirements via a mechanism that is consistent with a particular State’s administrative procedure laws but does not confer regulatory authority on the State.



IX. Plain Language



The Plain Writing Act of 2010 (Pub. L. 11 1-274) requires Federal agencies to write documents in a clear, concise, well-organized manner that also follows other best practices appropriate to the subject or field and the intended audience.  Although regulations are exempt under the Act, the NRC is applying the same principles to its rulemaking documents.  Therefore, the NRC has written this document, including the proposed amended and new rule language, to be consistent with the Plain Writing Act.  In addition, where existing rule language must be changed, the NRC has rewritten that language to improve its organization and readability.  The NRC requests comment on the proposed rule specifically with respect to the clarity and effectiveness of the language used.  Comments should be sent to the NRC as explained in the ADDRESSES caption of this document. 



X. Voluntary Consensus Standards



The NRC proposes using this standard instead of the following voluntary consensus standard developed by the American Nuclear Society (ANS):  American National Standards Institute (ANSI)/ANS-3.2-1988.  The NRC has determined that using a Government-unique standard would be justified.  The NRC declined to use the ANS standard when the fatigue management provisions in Subpart I of 10 CFR Part 26 were adopted in 2008.  (73 FR 16966; March 31, 2008, at 17170 (second and third column)).  The alternative for managing cumulative fatigue through a maximum average work hours requirement in this proposed rule has no counterpart in ANSI/ANS-3.2-1988 that could be adopted to manage cumulative fatigue, and the NRC declines to reconsider its overall decision in the 2008 rulemaking not to adopt the fatigue management approach embodied in the ANS standard.  Accordingly, the NRC concludes that there are no voluntary consensus standards that could be adopted in lieu of the proposal to adopt the Government-unique standard in this proposed rule.



XI. Finding of No Significant Environmental Impact



The Commission has determined under the National Environmental Policy Act of 1969, as amended, and the Commission’s regulations in Subpart A of 10 CFR Part 51, that this proposed rule, if adopted, would not be a major Federal action significantly affecting the quality of the human environment and, therefore, an environmental impact statement is not required.  This proposed rule would allow licensees of nuclear power reactors to voluntarily use a different method from the one currently prescribed in the NRC’s regulations for determining whether certain nuclear power plant workers must be afforded time off from work.

The NRC has determined that the alternative for determining time off would not significantly alter the likelihood that there will be an increase in fatigued workers causing operational problems or a radiological event, or being unable to properly perform their functions.  The alternative would provide affected licensees with a more-easily implemented approach for determining when subject individuals must be afforded the time off.  The NRC recognizes that there are unusual potential circumstances in which the proposed alternative requirement could be met and the schedule could be fatiguing.  Such schedules include having only one in every nine days off or consistently working the maximum allowable hours, which would likely result in cumulative fatigue.  However, the industry has stated that these unusual schedules are improbable.  The NRC believes that this proposed alternative approach, together with other aspects of the rule that will remain unchanged, would provide reasonable assurance that licensees will manage cumulative fatigue in a manner that contributes to the protection of public health and safety and common defense and security.  In addition, the proposed alternative is expected to reduce scheduling constraints on certain safety-beneficial practices.  Because the NRC’s regulatory objective would continue to be met under the alternative adopted in this proposed rule, there should be no change in environmental impacts, during operation or while the nuclear power plant is in shutdown, as compared with the environmental impact of the current rule.

The primary alternative to this action would be the no-action alternative.  The no-action alternative could result in a greater administrative burden on nuclear power plant licensees in complying with the minimum days off requirements in the current rule, as compared with the alternative to the minimum days off requirements under the proposed rule.  In addition, individuals subject to minimum days off requirements could personally believe that their quality of life and work conditions are less under the no-action alternative, as compared with the alternative maximum average work hours requirements that could be selected under the proposed rule.

The no-action alternative would provide little or no environmental benefit.  In addition, the no-action alternative has led nuclear power plant licensees to use work scheduling approaches that, for example, reduce their capability to use the most knowledgeable workers in responding to plant events and conditions.  This may provide less safety and greater risk as compared with the less burdensome scheduling approaches that licensees would be allowed to use under the alternative to the minimum days off requirements under the proposed rule.

For these reasons, the NRC concludes that this rulemaking would not have a significant adverse impact on the environment.  This discussion constitutes the environmental assessment for this proposed rule.  However, public stakeholders should note that the NRC is seeking public participation.  Comments on any aspect of this environmental assessment may be submitted to the NRC as indicated under the ADDRESSES section.



XII. Paperwork Reduction Act Statement



The public burden for this information collection is estimated to be 257 hours, which is insignificant.  Because the burden for this information collection is insignificant, Office of Management and Budget (OMB) clearance is not required.  Existing requirements were approved by the OMB Control Number 3150-0146.



Abstract:

This proposed rule would allow holders of nuclear power plant operating licenses to voluntarily use a different method than the one currently prescribed in the NRC’s regulations for determining when certain nuclear power plant workers must be afforded time off from work to ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  Licensees using the alternative method would calculate a maximum average of 54 hours worked over a 6-week rolling window.  Burden would not increase for ongoing requirements, such as scheduling work hours, recording calculations of work hours, or recording and trending problems regarding work hours.  Licensees choosing to use the alternate method would incur a one-time implementation burden to revise FFD procedures, modify their work hour tracking systems and individual work scheduling systems, and state in their FFD policies which method of fatigue management is being used.	Comment by CXB6: You’ve deleted “voluntary” throughout. Keep here?

The NRC  is seeking public comment on the potential impact of the information collections contained in this proposed rule and on the following issues:



1. Is the proposed information collection necessary for the proper performance of the functions of the NRC, including whether the information will have practical utility?

2. Is the estimate of burden accurate?

3. Is there a way to enhance the quality, utility, and clarity of the information to be collected?

4. How can the burden of the information collection be minimized, including the use of automated collection techniques?



The public may examine and have copied, for a fee, publicly available documents, including the NRC Form 670, ‘‘Information Required for Making an Insignificant Burden Determination To Support a Decision That OMB Clearance Is Not Required,’’ at the NRC’s PDR, One White Flint North, 11555 Rockville Pike, Room O–1 F21, Rockville, MD 20852.  The NRC Form 670 and proposed rule are available at the NRC’s Web site: http://www.nrc.gov/public-involve/doccomment/omb/index.html for 60 days after the signature date of this notice.

Send comments on any aspect of these proposed information collections, including suggestions for reducing the burden and on the above issues, by [Insert date 30 days after the date of publication in the Federal Register], to the Information Services Branch, U.S. Nuclear Regulatory Commission, Washington, DC 20555–0001, or by e-mail to INFOCOLLECTS.RESOURCE@NRC.GOV; and to Christine J. Kymn, Desk Officer, Office of Information and Regulatory Affairs, NEOB–10202 (3150–0011), Office of Management and Budget, Washington, DC 20503.  Comments received after this date will be considered if it is practical to do so, but assurance of consideration cannot be given to comments received after this date.  You may also e-mail comments to ckym@omb.eop.gov or comment by telephone at 202–395–4638.



Public Protection Notification

The NRC may not conduct or sponsor, and a person is not required to respond to, a request for information or an information collection unless the requesting document displays a currently valid OMB control number.



XIII. Regulatory Analysis



The NRC has not prepared a full regulatory analysis for this proposed rulemaking.  The NRC has determined that the proposed maximum average work hours requirement would provide reasonable assurance that subject individuals are not impaired due to cumulative fatigue caused by excessive work hours.  As such, adequate implementation of the alternative approach would maintain reasonable assurance that persons subject to work hour controls can safely and competently perform their assigned duties and therefore meets the intent of the current minimum days off requirement.  The 2008 10 CFR Part 26 final rule contained a regulatory analysis to support the minimum days off requirement.  Because the proposed approach would offer licensees an alternative that is generally equivalent to the current minimum days off requirements in managing cumulative fatigue, the 2008 final rule regulatory analysis also supports this proposed rule.

Furthermore, both nuclear power plant licensees and individuals subject to the NRC’s existing requirements in 10 CFR 26.205(d)(3) governing minimum days off would derive substantial benefits if the NRC were to adopt an alternative approach for controlling cumulative fatigue through maximum average work hours that could be voluntarily adopted by those licensees.  In addition, the NRC concludes that providing an alternative would maintain the ability of those licensees to continue using scheduling practices that have a positive safety benefit.  The NRC’s conclusions in this regard are based upon information presented by two petitioners for rulemaking seeking changes to the work hour controls in 10 CFR 26.205, NEI’s request for enforcement discretion of those same regulatory provisions in 10 CFR 26.205, evidence gathered from stakeholders at the three public meetings, and analysis performed by the NRC staff and explained in a January 4, 2011, memorandum and a February 28, 2011, memorandum to the Commission.  In these memoranda, the NRC staff documented its evaluation of the options available to the Commission to address the concerns raised in the petitions for rulemaking and request for enforcement discretion.  At the February 8, 2011, Commission briefing on the implementation of 10 CFR Part 26, stakeholders appeared to support the use of an expedited rulemaking process to address the issues presented by the industry.  In view of all of this information, the NRC did not see any value in preparing a more detailed regulatory analysis for this proposed rule.  The NRC requests public comment on this draft regulatory analysis.  Comments on the draft regulatory analysis may be submitted to the NRC as indicated under the ADDRESSES section of this document.



XIV. Regulatory Flexibility Certification



Under the Regulatory Flexibility Act (5 U.S.C. 605(b)), the NRC certifies that this proposed rule will not, if promulgated, have a significant economic impact on a substantial number of small entities.  This proposed rule affects only licensees that do not fall within the scope of the definition of “small entities” set forth in the Regulatory Flexibility Act or the size standards established by the NRC (10 CFR 2.810).



XV. Backfitting



The NRC has determined that the Backfit Rule, 10 CFR 50.109, would not apply to this proposed rule, nor would the proposed rule be inconsistent with any of the finality provisions in 10 CFR Part 52.  The proposed rule, in 10 CFR 26.205(d)(7), would provide nuclear power plant licensees with an alternative for compliance with the existing controls in 10 CFR 26.205(d)(3) governing minimum days off for certain nuclear power plant workers.  Licensees would be free to comply with either the existing rule’s requirements governing minimum days off or with the proposed alternative requirements in 10 CFR 26.205(d)(7).  The NRC concludes that a backfit analysis would not be required for this proposed rule because this proposed rule would not contain any provisions that constitute backfitting.

The proposed rule would not be inconsistent with any finality provisions in 10 CFR Part 52.  No standard design certification rule or standard design approval issued under 10 CFR Part 52, or currently being considered by the NRC, addresses fitness-for-duty requirements in 10 CFR Part 26.  Accordingly, there are no issues resolved in those design certification rules or design approvals that would be within the scope of the minimum days off controls in this proposed rule.  In addition, the NRC has not issued any combined licenses under 10 CFR Part 52.  Hence, there are currently no holders of combined licenses who would be protected by applicable issue finality provisions.  The NRC concludes that this proposed rule would not contain any provisions that would be inconsistent with any of the finality provisions in 10 CFR Part 52.



List of Subjects in 10 CFR Part 26



Alcohol abuse,  Alcohol testing,  Appeals,  Chemical testing,  Drug abuse,  Drug testing,  Employee assistance programs,  Fitness for duty,  Management actions,  Nuclear power reactors,  Protection of information,  Reporting and recordkeeping requirements.

For the reasons set out in the preamble and under the authority of the Atomic Energy Act of 1954, as amended; the Energy Reorganization Act of 1974, as amended; and 5 U.S.C. 553, the NRC is proposing to adopt the following amendments to 10 CFR Part 26. 



PART 26 – FITNESS FOR DUTY PROGRAMS  



	1.  The authority citation for Part 26 continues to read as follows:



Authority:  Secs. 53, 81, 103, 104, 107, 161, 68 Stat. 930, 935, 936, 937, 948, as amended, sec. 1701, 106 Stat. 2951, 2952, 2953 (42 U.S.C. 2073, 2111, 2112, 2133, 2134, 2137, 2201, 2297f); secs. 201, 202, 206, 88 Stat. 1242, 1244, 1246, as amended (42 U.S.C. 5841, 5842, 5846).



	2.  Section 26.203 is amended by revising paragraphs (d)(2), (e)(1), (e)(1)(i), and (e)(1)(ii) to read as follows:



§ 26.203 General provisions.



	*		*		*		*		*



(d)	*		*		*

(2) For licensees implementing the requirements of § 26.205(d)(3), records of shift schedules and shift cycles, or, for licensees implementing the requirements of § 26.205(d)(7), records of shift schedules and records showing the beginning and end times and dates of all averaging periods, of individuals who are subject to the work hour controls in § 26.205;



	*		*		*		*		



(e)	*		*		*

(1) A summary for each nuclear power plant site of all instances during the previous calendar year when the licensee waived one or more of the work hour controls specified in § 26.205(d)(1) through (d)(5)(i) and (d)(7) for individuals described in § 26.4(a).  The summary must include only those waivers under which work was performed.  If it was necessary to waive more than one work hour control during any single extended work period, the summary of instances must include each of the work hour controls that were waived during the period.  For each category of individuals specified in § 26.4(a), the licensee shall report:

(i) The number of instances when each applicable work hour control specified in § 26.205(d)(1)(i) through (d)(1)(iii), (d)(2)(i) and (d)(2)(ii), (d)(3)(i) through (d)(3)(v), and (d)(7) was waived for individuals not working on outage activities;

(ii) The number of instances when each applicable work hour control specified in § 26.205(d)(1)(i) through (d)(1)(iii), (d)(2)(i) and (d)(2)(ii), (d)(3)(i) through (d)(3)(v), (d)(4) and (d)(5)(i), and (d)(7) was waived for individuals working on outage activities; and



		*		*		*		*		*



	3.  Section 26.205 is amended by revising paragraphs (b)(5), (d)(4), (d)(5)(i), (d)(5)(ii), and (e)(1)(i) and the introductory text of paragraph (d)(3), and adding a new paragraph (d)(7) to read as follows:



§ 26.205 Work hours.



 	*		*		*		*		*



(b)	*		*		*

(5) Incidental duties performed off site.  Licensees may exclude from the calculation of an individual’s work hours unscheduled work performed off site (e.g., technical assistance provided by telephone from an individual’s home), provided the total duration of the work does not exceed a nominal 30 minutes during any single break period.  For the purposes of compliance with the minimum break requirements of § 26.205(d)(2), and the minimum days off requirements of § 26.205(d)(3) through (d)(5) or the maximum average work hours requirements of § 26.205(d)(7), such duties do not constitute work periods, work shifts, or hours worked.



	*		*		*		*		*



(d)	*		*		*

(3) Licensees shall either ensure that individuals have, at a minimum, the number of days off specified in this paragraph, or comply with the requirements for maximum average work hours in § 26.205(d)(7).  For the purposes of this section, a day off is defined as a calendar day during which an individual does not start a work shift.  For the purposes of calculating the average number of days off required in this paragraph, the duration of the shift cycle may not exceed 6 weeks.



		*		*		*		*		*



	(4) During the first 60 days of a unit outage, licensees need not meet the requirements of § 26.205(d)(3) or (d)(7) for individuals specified in § 26.4(a)(1) through (a)(4), while those individuals are working on outage activities.  However, the licensee shall ensure that the individuals specified in § 26.4(a)(1) through (a)(3) have at least 3 days off in each successive (i.e., non-rolling) 15-day period and that the individuals specified in § 26.4(a)(4) have at least 1 day off in any 7-day period;



	(5)	*		*		*

(i) During the first 60 days of a unit outage or a planned security system outage, licensees need not meet the requirements of § 26.205(d)(3) or (d)(7).  However, licensees shall ensure that these individuals have at least 4 days off in each successive (i.e., non-rolling) 15-day period; and

(ii) During the first 60 days of an unplanned security system outage or increased threat condition, licensees need not meet the requirements of § 26.205(d)(3), (d)(5)(i), or (d)(7).



	*		*		*		*		*



(7) Licensees may, as an alternative to complying with the minimum days off requirements in § 26.205(d)(3), comply with the requirements for maximum average work hours in this paragraph.  Licensees voluntarily choosing to comply with the alternative maximum average work hours requirements in this paragraph are not relieved from complying with all other requirements in § 26.205 other than § 26.205(d)(3).

	(i) Individuals may not work more than a weekly average of 54 hours, calculated using a rolling period of up to six (6) weeks, which rolls by no more than 7 consecutive calendar days at any time.

	(ii) Each licensee shall state, in its FFD policy and procedures required by § 26.27 and § 26.203(a) and (b), with which requirements the licensee is complying:  the minimum days off requirements in § 26.205(d)(3) or maximum average work hours requirements in § 26.205(d)(7).



	(e)	*		*		*



	(1)	*		*		*

(i) Individuals whose actual hours worked during the review period exceeded an average of 54 hours per week in any shift cycle while the individuals’ work hours are subject to the requirements of § 26.205(d)(3) or in any averaging period of up to 6 weeks, using the same averaging period durations that the licensees use to control the individuals’ work hours, while the individuals’ work hours are subject to the requirements of § 26.205(d)(7);



	*		*		*		*		*



	4.	Section 26.207 is amended by revising paragraphs (a) and (b) to read as follows:



§ 26.207 Waivers and assessments.



(a) Waivers. Licensees may grant a waiver of one or more of the work hour controls in § 26.205(d)(1) through (d)(5)(i) and (d)(7), as follows:



	*		*		*		*		*



(b) Force-on-force tactical exercises. For the purposes of compliance with the minimum days off requirements of § 26.205(d)(3) or the maximum average work hours requirements of § 26.205(d)(7), licensees may exclude shifts worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises when calculating the individual’s number of days off or hours worked, as applicable.



	*		*		*		*		*



5.	Section 26.209 is amended by revising paragraph (a) to read as follows:



§ 26.209 Self-declarations.

	(a) If an individual is performing, or being assessed for, work under a waiver of one or more of the requirements contained in § 26.205(d)(1) through (d)(5)(i) and (d)(7) and declares that, due to fatigue, he or she is unable to safely and competently perform his or her duties, the licensee shall immediately stop the individual from performing any duties listed in § 26.4(a), except if the individual is required to continue performing those duties under other requirements of 10 CFR Part 26.  If the subject individual must continue performing the duties listed in § 26.4(a) until relieved, the licensee shall immediately take action to relieve the individual.



		*		*		*		*		*



	6.	Section 26.2011 is amended by revising paragraphs (b)(2)(iii) and (d) to read as follows:



§ 26.211 Fatigue assessments.

	*		*		*		*		*



(b)	*		*		*



	(2)	*		*		*



	(iii) Evaluated or approved a waiver of one or more of the limits specified in § 26.205(d)(1) through (d)(5)(i) and (d)(7) for any of the individuals who were performing or directing (on site) the work activities during which the event occurred, if the event occurred while such individuals were performing work under that waiver.



		*		*		*		*		*



	(d) The licensee may not conclude that fatigue has not or will not degrade the individual’s ability to safely and competently perform his or her duties solely on the basis that the individual’s work hours have not exceeded any of the limits specified in § 26.205(d)(1), the individual has had the minimum breaks required in § 26.205(d)(2) or minimum days off required in § 26.205(d)(3) through (d)(5), as applicable, or the individual’s hours worked have not exceed the maximum average number of hours worked in § 26.205(d)(7).



		*		*		*		*		*



			Dated at Rockville, Maryland, this xx th day of Xxxxx,  2011. 



    						For the Nuclear Regulatory Commission.





R. William Borchardt

Executive Director 

DRAFT	

	

   for Operations.
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2



	

	(2)	*		*		*



(iii) Evaluated or approved a waiver of one or more of the limits specified in § 26.205(d)(1) through (d)(5)(i) and (d)(7) for any of the individuals who were performing or directing (on site) the work activities during which the event occurred, if the event occurred while such individuals were performing work under that waiver.



		*		*		*		*		*

	(d) The licensee may not conclude that fatigue has not or will not degrade the individual’s ability to safely and competently perform his or her duties solely on the basis that the individual’s work hours have not exceeded any of the limits specified in § 26.205(d)(1), the individual has had the minimum breaks required in § 26.205(d)(2) or minimum days off required in § 26.205(d)(3) through (d)(5), as applicable, or the individual’s hours worked have not exceed the maximum average number of hours worked in § 26.205(d)(7).



		*		*		*		*		*



			Dated at Rockville, Maryland, this xx th day of Xxxxx,  2011. 



    						For the Nuclear Regulatory Commission.





R. William Borchardt

Executive Director 

   for Operations. 
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Alternative to Minimum Days Off Requirements





AGENCY:  Nuclear Regulatory Commission.



ACTION:  Proposed rule.   



SUMMARY:  The U.S. Nuclear Regulatory Commission (NRC or the Commission) is proposing to amend its regulations governing the fitness for duty of workers at nuclear power plants.  These amendments would allow holders of nuclear power plant operating licenses to voluntarily use a different method from the one currently prescribed in the NRC’s regulations for determining when certain nuclear power plant workers must be afforded time off from work to ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  



DATES:  Submit comments by [Insert date 30 days after the date of publication in the Federal Register].  Comments received after this date will be considered if it is practical to do so, but the Commission is able to ensure consideration only for comments received before this date.  Requests for extension of the comment period will not be granted.



ADDRESSES:  Please include Docket ID NRC-2011-0058 in the subject line of your comments. For instructions on submitting comments and accessing documents related to this action, see “Submitting Comments and Accessing Information” in the SUPPLEMENTARY INFORMATION section of this document. 

You may submit comments by any one of the following methods.

· Federal rulemaking Web site: Go to http://www.regulations.gov and search for documents filed under Docket ID NRC-2011-0058.  Address questions about NRC dockets to Carol Gallagher, telephone:  301-492-3668, e-mail: Carol.Gallager@nrc.gov. 

· Mail comments to:  Secretary, U.S. Nuclear Regulatory Commission, Washington, DC 20555-0001, ATTN: Rulemakings and Adjudications Staff. 

· E-mail comments to:  Rulemaking.Comments@nrc.gov.  If you do not receive a reply e-mail confirming that we have received your comments, contact us directly at 301-415-1677.

· Hand-deliver comments to:  11555 Rockville Pike, Rockville, Maryland 20852, between 7:30 a.m. and 4:15 p.m. Federal workdays (telephone:  301- 415-1677). 

· Fax comments to:  Secretary, U.S. Nuclear Regulatory Commission at 301-415-1101.



FOR FURTHER INFORMATION CONTACT:  Howard Benowitz, Office of the General Counsel, U.S. Nuclear Regulatory Commission, Washington DC 20555; telephone:  301-415-4060; e-mail:  Howard.Benowitz@nrc.gov. 



SUPPLEMENTARY INFORMATION:

	I.	Submitting Comments and Accessing Information

	II.	Background

		A. NRC’s Current Regulations

		B. Stakeholder Reaction to the Current FFDFitness for Duty Requirements

		C. Public Meetings and Commission Direction

	III.	Description of the Proposed Rule

A. Maximum Average of 54 Hours Worked Over a 6-week Rolling Window

		B. Alternative to the Minimum Days Off Requirements

		C. Applicability

	IV.	Section-by-Section Analysis

	V.	Specific Request for Comment

	VI.	Availability of Documents

VII.	Criminal Penalties

VIII.   	Compatibility of Agreement State Regulations

IX.	Plain Language

X.	Voluntary Consensus Standards

XI.  	Finding of No Significant Environmental Impact

XII. 	Paperwork Reduction Act Statement

XIII.	Regulatory Analysis

XIV.	Regulatory Flexibility Certification

XV.	Backfit Analysis



I. Submitting Comments and Accessing Information



Comments submitted in writing or in electronic form will be posted on the NRC Web site and on the Federal rulemaking Web site, http://www.regulations.gov.  Because your comments will not be edited to remove any identifying or contact information, the NRC cautions you against including any information in your submission that you do not want to be publicly disclosed.  The NRC requests that any party soliciting or aggregating comments received from other persons for submission to the NRC inform those persons that the NRC will not edit their comments to remove any identifying or contact information, and therefore, they should not include any information in their comments that they do not want publicly disclosed. 

You can access publicly available information related to this document using the following methods:

· NRC's Public Document Room (PDR):  The public may examine and have copied, for a fee, publicly available documents at the NRC's PDR, Room O-1F21, One White Flint North, 11555 Rockville Pike, Rockville, Maryland 20852.

· NRC's Agencywide Documents Access and Management System (ADAMS):  Publicly available documents created or received at the NRC are available electronically at the NRC's Electronic Reading Room at http://www.nrc.gov/reading-rm/adams.html.  From this page, the public can gain entry into ADAMS, which provides text and image files of NRC's public documents.  If you do not have access to ADAMS or if there are problems in accessing the documents located in ADAMS, contact the NRC's PDR reference staff at 1-800-397-4209, or 301-415-4737, or by e-mail to PDR.Resource@nrc.gov. 

· Federal Rulemaking Web Site:  Public comments and supporting materials related to this proposed rulemaking can be found at http:// www.regulations.gov by searching on Docket ID NRC-2011-0058. 

  

II. Background



A. NRC’s Current Regulations

	On March 31, 2008, the NRC adopted a final rule which substantially revised its regulations for fitness for duty (FFD) in Title 10 of the Code of Federal Regulations (10 CFR) Part 26 (73 FR 16966; March 31, 2008).  The revised regulations updated the NRC’s FFD requirements and made them more consistent with other relevant Federal rules, guidelines, and drug and alcohol testing programs that impose similar requirements on the private sector.  In addition, by establishing clear and enforceable requirements for the management of worker fatigue, the amendments require nuclear power plant licensees to ensure that worker fatigue does not adversely affect public health and safety and the common defense and security.  Among these fatigue management requirements is a minimum days off requirement, which requires licensees to manage cumulative fatigue by providing workers with a minimum number of days off over the course of a period not to exceed 6 weeks.



B. Stakeholder Reaction to the Current FFDFitness for Duty Requirements

On September 3, 2010, the Nuclear Energy Institute (NEI) submitted a petition for rulemaking (PRM-26-5).  In PRM-26-5, the NEI states that “the new rule has resulted in consequences not originally envisioned when the rule was developed and that these consequences have diminished the safety benefits of the rule.”  The NEI states that the unintended consequences stem from the minimum days off requirements, specifically § 26.205(d)(3) through § 26.205(d)(6), because they create an undue level of complexity and inflexibility in managing worker fatigue.  These regulations mandate a specified minimum average number of days off per week, averaged over a fixed time period.  The minimum average number of days off depends on the duties the individual performs and, for § 26.205(d)(3), the length of an individual’s shift schedule (i.e., whether the individual is working 8-, 10- or 12-hour shifts).

The NEI requests, among other changes, that 10 CFR Part 26, Subpart I, be amended to replace the minimum days off requirements in § 26.205(d) with a performance-based objective, consisting of an average of 54 hours worked per week, averaged over a calendar quarter.  The NEI also proposes changing the § 26.205(e)(1) annual assessment of actual hours worked and performance of individuals subject to the work hour controls to a quarterly assessment to provide a more frequent review of hours worked.  The NEI proposes to eliminate the minimum days off requirements in § 26.205(d)(3) through § 26.205(d)(6), while the work hour limits and break requirements in § 26.205(d)(1)(i)-(iii) and (d)(2)(i)-(ii), respectively, would remain unchanged.

Separately from PRM-26-5, on September 23, 2010, the NEI submitted a request for enforcement discretion regarding the minimum days off provisions of Part 26.  The request reiterates the NEI’s opinion that the regulations that govern fatigue management impede “many safety-beneficial practices at plant sites, adversely [impact] the quality of life of covered workers, and [result] in conflicts between rule requirements and represented bargaining unit agreements.”  The letter requests that the NRC “exercise enforcement discretion from the [minimum days off] provisions of the rule” until the final disposition of PRM-26-5.

Mr. Erik Erb, a nuclear security officer at the Nine Mile Point Nuclear Station, submitted a petition for rulemaking (PRM-26-6) on August 17, 2010.  Mr. Erb requests that the NRC amend 10 CFR Part 26, Subpart I, to decrease the minimum days off requirement for security officers working 12-hour shifts from an average of 3 days per week to an average of 2.5 or 2 days per week.  This petition was endorsed by 91 security officers.



C. Public Meetings and Commission Direction

The NRC held a public meeting on November 18, 2010, to learn, directly from the affected stakeholders, more details about the unintended consequences of the minimum days off requirements.  Although some of the stakeholders are comfortable with the current minimum days off requirements, the stakeholders at this public meeting claimed that the unintended consequences have diminished the safety benefits of the fatigue management provisions of 10 CFR Part 26 and expressed the need for an alternative that is simpler and would provide greater scheduling flexibility.  Additional public meetings were held on January 6, 2011, and January 25, 2011, to provide opportunities for stakeholders and the NRC to discuss alternatives to the minimum days off requirements.  

In a February 8, 2011, public meeting, the NRC staff and stakeholders briefed the Commission on the implementation of the 10 CFR Part 26 fatigue management requirements.  The nuclear power industry stakeholders conveyed many of the same concerns raised in the three public meetings.  The NRC staff presented the scientific and technical bases for the current requirements for managing cumulative fatigue and a proposal to address the concerns raised by the industry stakeholders.  The NRC staff proposed a maximum average 54-hour work week, averaged over a 6-week rolling period, as an alternative to the § 26.205(d)(3) minimum days off requirements.  The NRC staff and industry stakeholders generally agreed that this proposal could provide the relief sought by the industry while meeting the objectives of the minimum days off requirements.  Other stakeholders were less certain that the NRC should consider proposals to change the current requirements.

On March 24, 2011, the Commission issued a Staff Requirements Memorandum that directed the NRC staff to conduct a rulemaking to provide an alternative to the minimum days off requirements that would be consistent with the proposal presented by the NRC staff at the February 8, 2011, briefing.  The Commission limited the scope of the rulemaking to the alternative to the minimum days off requirements and instructed the NRC staff to consider other issues related to the petitions for rulemaking, other changes to 10 CFR Part 26, and comments received in this rulemaking proceeding that are outside the limited scope of this rulemaking, in a separate rulemaking effort.  The Commission also directed the staff to expedite this rulemaking and provide a 30-day public comment period for this proposed rule instead of the typical 75-day public comment period.



	III. Description of the Proposed Rule



A. Maximum Average of 54 Hours Worked Over a 6-week Rolling Window

One cause of cumulative fatigue is consecutive days of restricted or poor quality sleep.  In turn, consecutive days of restricted or poor quality sleep may be caused by such things as shift-work, extended work days, and extended work weeks.  Currently, Subpart I of 10 CFR Part 26 requires nuclear power plant licensees to manage cumulative fatigue primarily by providing individuals with a minimum number of days off over the course of a period not to exceed 6 weeks.  The distribution of the days off during the 6-week period acts to either prevent or mitigate cumulative fatigue.

An alternative method for managing cumulative fatigue would be to establish a requirement to limit actual hours worked instead of mandating the number of days off that individuals receive.  A limit on actual hours worked, when applied to schedules that require regular shift coverage, would limit the number of work hours that can contribute to cumulative fatigue and, as a practical matter, result in periodic days off for recovery rest.  A schedule resulting in a weekly average of 54 hours worked, calculated using a rolling period of up to 6 weeks, would be such a schedule.

In general, most individuals that work their normal shift schedule and receive only the minimum number of days off required under the current minimum days off requirements of § 26.205(d)(3) could average as many as 54 hours of work per week.  However, the NEI has indicated that implementation of the minimum days off requirements has reduced licensee scheduling flexibility and imposed a substantial administrative burden.  By comparison, limiting work hours to an average of not more than 54 hours per week by using a rolling window (i.e., averaging period) of up to 6 weeks would limit the number of consecutive weeks of extended work hours that an individual can work by using a comparable but simpler and more flexible requirement.  The 6 week limit also would also remain consistent with the averaging duration and technical basis of the minimum days off requirements, as described in the Statement of Considerations (SOC) for the 2008 10 CFR Part 26 final rule.  In addition, this alternative would not depend on the length of an individual’s shift schedule and would eliminate the burden of tracking the number of days off that an individual receives in a period not to exceed 6 weeks.  Based on stakeholder comments, the alternative would relieve operational burdens by enabling licensee personnel to engage in certain safety-beneficial practices with fewer scheduling restrictions, such as holding off-shift shift manager meetings and using the most knowledgeable workers in responding to plant events and conditions.	Comment by CXB6: Pls. Check

In summary, the maximum number of hours that could be worked under the proposed alternative approach would be comparable to the maximum number of hours that can be worked by most individuals under the current 10 CFR Part 26 minimum days off requirements, except that the alternative requirement would provide for greater simplicity and flexibility.  This proposed approach could be used only in place of the minimum days off requirements in § 26.205(d)(3) and would be applicable only to individuals subject to work hour controls under § 26.205(a).  Under § 26.205(a), the subject individuals are those described in § 26.4(a).  The NRC determination that the proposed alternative would be equivalent to the minimum days off requirements considered the collective advantages and disadvantages of having all individuals who are subject to the work hour controls under a single set of cumulative fatigue management requirements.  Thus, licensees would not be able to subject one group of individuals under § 26.4(a) to the requirements in § 26.205(d)(3) and another group of individuals under § 26.4(a) to proposed § 26.205(d)(7) requirements.  Allowing licensees to implement the minimum days off and proposed alternative requirements simultaneously would also create a burden for NRC oversight and inspections.

Although the rolling schedule required under the proposed alternative approach would limit the number of consecutive extended work weeks and thereby limit the potential for cumulative fatigue, there are unusual potential circumstances in which the proposed alternative requirement could be met and the schedule could be fatiguing.  Such schedules include having only one in every nine days off or consistently working the maximum allowable hours, which would likely result in cumulative fatigue.  However, the industry has stated that these unusual schedules are improbable.  The NRC believes that this proposed alternative approach, together with other aspects of the rule that will remain unchanged, would provide reasonable assurance that licensees will manage cumulative fatigue in a manner that contributes to the protection of public health and safety and common defense and security.

B. Proposed Alternative to the Minimum Days Off Requirements

The NRC proposes to create a new § 26.205(d)(7) that would contain the proposed alternative.  The proposed rule would allow nuclear power plant licensees and other entities identified in § 26.3(a) and, if applicable, (c) and (d) to choose whether or not to implement this alternative approach, in lieu of compliance with the current rule’s minimum days off requirements in § 26.205(d)(3).  The NRC is not proposing to remove the current § 26.205(d)(3) minimum days off requirements and mandate that all licensees instead adopt new maximum average work hour requirements.  Some licensees may be satisfied with the current requirements.  In addition, a mandated change would constitute backfitting under the NRC’s Backfit Rule, 10 CFR 50.109.  None of the exceptions in § 50.109(a)(4) to preparation of a backfit analysis could be justified, and a backfit analysis could not demonstrate that a mandatory rule would constitute a cost-justified substantial increase in protection to public health and safety or common defense and security.  For these reasons, the NRC has decided to propose the maximum weekly average of 54 work hours, averaged over a rolling window of up to 6 weeks, as an alternative to the minimum days off requirements.



C. Applicability 

Consistent with the current rule’s minimum days off requirements in § 26.205(d)(3), the proposed alternative maximum average work hours provisions would apply to all periods of operations, with several specified exceptions:  during force-on-force exercises and plant emergencies and for security personnel when they are needed to maintain the common defense and security.  In those limited circumstances, special provisions, described below, would apply.  In addition, licensees currently have the option under § 26.205(d)(4) to comply with the minimum days off requirements in either § 26.205(d)(3) or § 26.205(d)(4) during unit outages when the affected individuals are working on outage activities, and have the option under § 26.205(d)(5) to comply with the minimum days off requirements in either § 26.205(d)(3) or § 26.205(d)(5) during unit outages, security system outages, or increased threat conditions.  Under the proposed rule, licensees also would have the option to comply with the maximum average work hours requirements under the above conditions.  The reasons that the Commission permits the exceptions and options involving the minimum days off requirements are explained in the SOC for the 2008 10 CFR Part 26 final rule.  Because the proposed optional approach would offer licensees an equivalent minimum days off alternative that is equally effective at managing cumulative fatigue, the 2008 10 CFR Part 26 final rule SOC also provides the justification for why the proposed alternative would apply to the exceptions and options described herein.

The current rule, in § 26.205(d)(4), offers licensees the option to apply different minimum days off requirements during the first 60 days of a unit outage for individuals working on outage activities.  During this part of outages, licensees are not required to calculate the requisite number of an individual’s days off by a weekly average over a period of up to 6 weeks.  The regulation requires licensees who choose the outage option to provide affected individuals with a fixed number of days off over a 15-day period or 7-day period, depending on the duties performed by the individuals.  Similarly, the cumulative fatigue management provisions for security personnel in current § 26.205(d)(5)(i) allow licensees, during the first 60 days of a unit outage or a planned security system outage, the option to comply with the minimum days off requirements in § 26.205(d)(3) or provide security personnel with a fixed number of days off over a 15-day period.  Under proposed § 26.205(d)(4) and (d)(5)(i), licensees that choose the alternative maximum average work hours approach during non-outage periods would have the option to use the proposed alternative or the fixed number of days off approaches during the first 60 days of outages.

During the first 60 days of an unplanned security system outage or increased threat condition, current § 26.205(d)(5)(ii) provides a discretionary exception from the minimum days off requirement in § 26.205(d)(3) and (d)(5)(i) so that security personnel subject to the work hour requirements would not be required to meet the minimum days off requirements.  The proposed § 26.205(d)(5)(ii) would permit licensees who implement the maximum average work hours approach during non-outage periods to not meet the proposed § 26.205(d)(7) requirements during the first 60 days of an unplanned security system outage or increased threat condition.

Section 26.207(b) of the current regulations relieves licensees from the minimum days off requirements of § 26.205(d)(3) by allowing licensees to exclude shifts worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises when calculating the individuals’ required number of days off.  The proposed rule would permit licensees who implement the proposed alternative during non-outage periods to exclude from the proposed § 26.205(d)(7)), calculations of the hours worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises.

Current § 26.207(c) provides a licensee relief from the work hour control requirements of § 26.205 for security personnel upon written notification from the NRC, for the purpose of assuring the common defense and security for a period the NRC defines.  In the proposed rule, licensees would also be relieved from the requirements of proposed § 26.205(d)(7) in this situation.

As stated in current § 26.207(d), a licensee need not meet the work hour controls, including the minimum days off requirements, during declared emergencies, as defined in the licensee’s emergency plan.  Under the proposed rule, consistent with the current approach for minimum days off requirements during declared emergencies, licensees would not need to meet the requirements of the proposed § 26.205(d)(7) during the period of the declared emergency.

The NRC Office of Enforcement issued EGM09008, “Enforcement Guidance Memorandum—Dispositioning Violations of NRC Requirements for Work Hour Controls Before and Immediately After a Hurricane Emergency Declaration,” dated September 24, 2009, to give the NRC staff guidance for processing violations of work hour controls requirements during conditions before and immediately after the declaration of an emergency for a hurricane, when licensees sequester plant staff on site to ensure personnel are available for relief of duties, and potentially granting enforcement discretion for the affected requirements.  Under EGM-09-008, the NRC may exercise enforcement discretion and not cite licensees for violations of 10 CFR 26.205(c) and (d) while a licensee sequesters site personnel in preparation for hurricane conditions that are expected to result in the declaration of an emergency caused by high winds.  The EGM refers to § 26.205(d) generally, and therefore, the requirements in proposed § 26.205(d)(7) would also fall under the enforcement discretion described by EGM-09-008.



IV. Section-by-Section Analysis

 

10 CFR 26.203 General provisions.

Section 26.203 establishes requirements for licensees’ fatigue management policies, procedures, training, examinations, recordkeeping, and reporting.  The NRC proposes to make conforming changes to paragraphs within § 26.203 to ensure consistency between the implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation of the maximum average work hours requirements in proposed § 26.205(d)(7).



Section 26.203(d)(2)

Section 26.203(d)(2) currently requires licensees to retain records of shift schedules and shift cycles of individuals who are subject to the work hour requirements established in § 26.205.  These records are necessary, in part, to ensure that documentation of the licensee’s fatigue management program is retained and available for the NRC inspectors to verify that licensees are complying with the work hour requirements and waiver and fatigue assessment provisions.  Because licensees that implement the alternative would need to show inspectors that individuals subject to the new work hour controls have not exceeded the average weekly work hour limit, inspectors would need to know the averaging periods used by the licensee.  Therefore, the NRC proposes to amend § 26.203(d)(2) to include the requirement that licensees implementing the requirements in proposed § 26.205(d)(7) maintain records showing the beginning and end times and dates of all 6-week or shorter averaging periods.  These licensees would also need to retain records of shift schedules to ensure compliance with the requirements in § 26.205(c) and § 26.205(d)(2).



Section 26.203(e)(1)

Current § 26.203(e)(1) requires licensees to provide the NRC with an annual summary of all instances during the previous calendar year in which the licensee waived each of the work hour controls specified in § 26.205(d)(1) through (d)(5)(i) for individuals who perform the duties listed in § 26.4(a)(1) through (a)(5).  Section 26.203(e)(1) would be revised in the proposed rule to require licensees to also report the instances when the licensee waived the requirements in proposed § 26.205(d)(7).



Section 26.203(e)(1)(i) and (e)(1)(ii)

Section 26.203(e)(1)(i) and (e)(1)(ii) requires licensees to report whether work hour controls are waived for individuals working on normal plant operations or working on outage activities.  The proposed rule would require licensees to include whether the alternative requirements in proposed § 26.205(d)(7) were waived during normal plant operations or while working on outage activities.



10 CFR 26.205 Work hours.

Section 26.205 sets forth the NRC’s requirements governing work hour controls applicable to individuals performing the duties in 10 CFR 26.4(a)(1) through (a)(5).  The NRC proposes to add a new § 26.205(d)(7) and make conforming changes to existing paragraphs within § 26.205 to ensure consistency between the implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation of the maximum average work hours requirements in proposed § 26.205(d)(7).



Section 26.205(b)(5)

Section 26.205(b)(5) currently allows licensees to exclude from the calculation of an individual’s work hours unscheduled work performed off site (e.g., technical assistance provided by telephone from an individual’s home), provided the total duration of the work does not exceed a nominal 30 minutes during any single break period.  For the purposes of compliance with the minimum break requirements of § 26.205(d)(2) and the minimum days off requirements of § 26.205(d)(3) through (d)(5), such duties do not constitute work periods or work shifts.  The proposed rule would revise § 26.205(b)(5) to exclude these incidental duties from hours worked under proposed § 26.205(d)(7).



Section 26.205(d)(3)

Currently, § 26.205(d)(3) requires licensees to ensure that subject individuals have, at minimum, the days off as specified in this section.  Under the proposed rule, licensees would have the option of either complying with the minimum days off requirements in § 26.205(d)(3)  or the alternative requirements in proposed § 26.205(d)(7).



 Section 26.205(d)(4)

Current § 26.205(d)(4) provides a limited discretionary exception from the minimum day off requirements in § 26.205(d)(3) for individuals performing the duties specified in § 26.4(a)(1) through (a)(4) (i.e., certain operations, chemistry, health physics, fire brigade, and maintenance activities).  The exception from the minimum days off requirements is available during the first 60 days of a unit outage while a subject individual is working on outage activities.  In these circumstances, if the licensee elects to apply the exception, § 26.205(d)(4) requires licensees to ensure that individuals specified in § 26.4(a)(1) through (a)(3) have a minimum of 3 days off in each successive (i.e., non-rolling) 15-day period and that individuals specified in § 26.4(a)(4) have at least 1 day off in any 7-day period.  Detailed guidance on the applicability of this rule provision is available in Regulatory Guide 5.73, “Fatigue Management for Nuclear Power Plant Personnel.”  After the first 60 days of a unit outage, regardless of whether the individual is working on unit outage activities, the individual is again subject to the minimum days off requirements of § 26.205(d)(3), except as permitted by § 26.205(d)(6).  The NRC proposes to revise § 26.205(d)(4) to allow licensees that choose the maximum average work hours alternative during non-outage periods to have the option to use the proposed alternative or the fixed number of days off approach during the first 60 days of a unit outage.



Section 26.205(d)(5)(i)

Section 26.205(d)(5)(i) currently provides a discretionary exception from the minimum days off requirements of § 26.205(d)(3) for personnel performing the duties described in § 26.4(a)(5) during unit outages or unplanned security system outages.  The requirement limits this exception period to 60 days from the beginning of the outage and requires that individuals performing the security duties identified in § 26.4(a)(5) during this period have a minimum of 4 days off in each non-rolling 15-day period.  Proposed § 26.205(d)(5)(i) would allow licensees that choose the maximum average work hours alternative during non-outage periods to have the option to use the proposed alternative or the fixed number of days off approach in § 26.205(d)(5)(i) for security personnel during the first 60 days of a unit outage or unplanned security system outage.



Section 26.205(d)(5)(ii)

Current § 26.205(d)(5)(ii) provides a discretionary exception from the minimum days off requirements of § 26.205(d)(3) for security personnel during the first 60 days of an unplanned security system outage or an increased threat condition.  Individuals performing the security duties identified in § 26.4(a)(5) during this period do not have to meet the minimum days off requirements of § 26.205(d)(3).  Proposed § 26.205(d)(5)(ii) would provide that, during the first 60 days of an unplanned security system outage or an increased threat condition, licensees would not need to meet the requirements of § 26.205(d)(3), § 26.205(d)(5)(i), or proposed § 26.205(d)(7) for security personnel.



Section 26.205(d)(7)

This would be a new section governing maximum average work hours for subject individuals, with which licensees could voluntarily choose to comply as an alternative to complying with comparable provisions in § 26.205(d)(3).  Licensees who choose to comply with this alternative would nonetheless comply with all requirements in § 26.205 other than the minimum days off requirements in § 26.205(d)(3).

The individuals subject to the proposed maximum average work hours requirements in this section would be the same as the individuals subject to the comparable controls in § 26.205(d)(3), which, according to § 26.205(a), are the individuals described in § 26.4(a).  Unlike the minimum days off requirements, the proposed maximum average work hours alternative would apply to all individuals described in § 26.205(a) without regard for their assigned duties or the length of their shift schedules.



Section 26.205(d)(7)(i)

Licensees who elect to implement the requirements of proposed § 26.205(d)(7)(i) would manage affected individuals’ cumulative fatigue by limiting the number of hours they work each week to an average of 54 hours.  The 54-hour average would be computed over a rolling period of up to 6 weeks.  Licensees would roll (i.e., adjust forward) the beginning and end times and dates of their averaging periods (of up to 6 weeks) by no more than 7 consecutive calendar days at any time.  For example, if a licensee begins a 5-week averaging period at 8:00am on a Monday and rolls the averaging period on a daily basis, then the next 5-week averaging period would begin at 8:00am on the next day (i.e., Tuesday).  If the licensee rolls its 5-week averaging period on a weekly basis, then the next 5-week averaging period would begin the following Monday at 8:00am.  Licensees would have the flexibility to begin and end their averaging periods at their discretion, as long as the duration of the averaging period would not exceed 6 weeks and each new averaging period would begin no more than seven consecutive calendar days after the previous averaging period began.  Licensees would be expected to describe in their FFD procedures, as required by proposed § 26.205(d)(7)(ii), the beginning and end times and days of the week for the averaging periods.



Section 26.205(d)(7)(ii)

In proposed § 26.205(d)(7)(ii), each licensee would need to explicitly state, in its FFD policies and procedures required by 10 CFR 26.27 and 10 CFR 26.203, with which requirements it is complying:  the minimum days off provisions in § 26.205(d)(3) or the maximum average work hours requirements in proposed § 26.205(d)(7).  As a general matter, good regulatory practice requires each licensee to clearly document its licensing basis, especially where the NRC’s requirements offer the licensee one or more regulatory alternatives.  If a licensee clearly and sufficiently documents its licensing basis, then the licensee can more easily determine, despite changes (as applicable) in personnel, procedures, or its design, whether the licensee continues to comply with its licensing basis and applicable NRC requirements.  Effective documentation also allows the NRC to quickly and accurately determine the licensee’s status of compliance and affords the public an opportunity to understand the legal constraints to which that licensee is subject.

Arguably, the NRC’s regulations would already require the licensee to document its decision to comply with the alternative to the minimum days off requirements in proposed § 26.205(d)(7).  Section 26.27 requires licensees to establish written FFD policies and procedures, and 10 CFR 26.203(a) and (b) requires licensees to include in the § 26.27 written policies and procedures the specific policies and procedures for the management of fatigue, including the process for implementing the work hour controls in § 26.205.  However, to avoid ambiguity on this matter, the NRC would make clear in § 26.205(d)(7)(ii) the licensee’s (and applicant’s) regulatory obligation to document in its FFD policies and procedures, required by § 26.27 and § 26.203(a) and (b), including the process for implementing the work hour controls, with which requirements it will comply:  the requirements in § 26.205(d)(3) or proposed § 26.205(d)(7).

The cumulative fatigue management requirements with which each licensee elects to comply, either the requirements in § 26.205(d)(3) or proposed § 26.205(d)(7), would be the legally-binding requirements for that licensee for all individuals subject to the work hour controls of § 26.205.  For example, licensees would not be able to subject one group of individuals under § 26.4(a) to the requirements in § 26.205(d)(3) and another group of individuals under § 26.4(a) to proposed § 26.205(d)(7) requirements.  Implementing the minimum days off and proposed alternative requirements simultaneously would create a burden for NRC inspectors because before they could even begin their inspection review, the inspectors would have to ascertain which groups of individuals were subject to which set of requirements.  The review itself would then be more burdensome because the review would include additional steps depending on the applicable individuals and requirements.  In addition, the NRC assessed the proposed alternative as equivalent to the minimum days off requirements considering the collective advantages and disadvantages of having all individuals who are subject to the work hour controls under a single set of cumulative fatigue management requirements.  Nevertheless, licensees would be free to switch to the other set of legally-binding requirements, so long as the requirement of proposed § 26.205(d)(7)(ii) was met.



Section 26.205(e)(1)(i)

Currently, § 26.205(e)(1) requires licensees to review the actual work hours and performance of individuals who are subject to this section for consistency with the requirements of § 26.205(c), so that licensees can determine if they are controlling the work hours of individuals consistent with the objective of preventing impairment from fatigue due to the duration, frequency, or sequencing of successive shifts.  Section 26.205(e)(1)(i) requires the licensees to assess the actual work hours and performance of individuals whose actual hours worked during the review period exceeded an average of 54 hours per week in any shift cycle while the individuals’ work hours are subject to the requirements of § 26.205(d)(3).  The NRC proposes to amend § 26.205(e)(1)(i) to require licensees to assess the actual work hours and performance of individuals whose actual hours worked during the review period exceeded an average of 54 hours per week in any averaging period of up to 6 weeks.  The duration of the averaging periods would be the same duration that the licensees use to control  the individuals’ work hours to comply with the requirements of proposed § 26.205(d)(7).



10 CFR 26.207 Waivers and exceptions.

Section 26.207 provides the criteria that licensees must meet to authorize waivers and enact exceptions from the work hour requirements in § 26.205(d)(1) through (d)(5)(i).  The NRC proposes to make conforming changes to paragraphs within § 26.207 to ensure consistency between the implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation of the maximum average hours worked requirements in proposed § 26.205(d)(7).



Section 26.207(a)

Section 26.207(a) permits licensees to authorize waivers from the work hour requirements in § 26.205(d)(1) through (d)(5)(i) for conditions that meet the two criteria specified in § 26.207(a).  Section 26.207(a) would be revised in the proposed rule to authorize licensees to grant waivers from the work hour requirements in proposed § 26.205(d)(7) if the criteria in § 26.207(a) are met.



Section 26.207(b)

Current § 26.207(b) relieves licensees from the minimum days off requirements of § 26.205(d)(3) by allowing them to exclude shifts worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises when calculating the individual’s number of days off.  The proposed rule would amend § 26.207(b) to permit licensees to exclude from the maximum average work hours requirements of proposed § 26.205(d)(7) the hours worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises.



10 CFR 26.209 Self-declarations.

Section 26.209 requires licensees to take immediate action in response to a self-declaration by an individual who is working under, or being considered for, a waiver from the work hour controls in § 26.205(d)(1) through (d)(5)(i).  The NRC proposes to make a conforming change to § 26.209(a) to ensure consistency between the implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation of the maximum average hours worked requirements in proposed § 26.205(d)(7).



Section 26.209(a)

Section 26.209(a) would be amended in the proposed rule to address the situation when an individual is performing, or being assessed for, work under a waiver of the requirements contained in proposed § 26.205(d)(7) and declares that, due to fatigue, he or she is unable to safely and competently perform his or her duties.  As in the current § 26.209(a), the licensee shall immediately stop the individual from performing any duties listed in § 26.4(a), except if the individual is required to continue performing those duties under other requirements in 10 CFR Part 26.  If the subject individual must continue performing the duties listed in § 26.4(a) until relieved, then the licensee shall immediately take action to relieve the individual.



10 CFR 26.211 Fatigue assessments.

Section 26.211 currently requires licensees to conduct fatigue assessments under several conditions.  The NRC proposes to make conforming changes to paragraphs within § 26.211 to ensure consistency between the implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation of the maximum average hours worked requirements in proposed § 26.205(d)(7).



Section 26.211(b)(2)(iii)

Section 26.211(b)(2)(iii) prohibits individuals from performing a post-event fatigue assessment if they evaluated or approved a waiver of the limits specified in § 26.205(d)(1) through (d)(5)(i) for any of the individuals who were performing or directing the work activities during which the event occurred if the event occurred while such individuals were performing work under that waiver.  The proposed rule would amend § 26.211(b)(2)(iii) to prohibit individuals from performing a post-event fatigue assessment if they evaluated or approved a waiver of the limits specified in proposed § 26.205(d)(7) for any of the individuals who were performing or directing the work activities during which the event occurred if the event occurred while such individuals were performing work under that waiver.



Section 26.211(d)

Current § 26.211(d) prohibits licensees from concluding that fatigue has not degraded or will not degrade the individual’s ability to safely and competently perform his or her duties solely on the basis that the individual’s work hours have not exceeded any of the limits specified in § 26.205(d)(1) or that the individual has had the minimum rest breaks required in § 26.205(d)(2) or the minimum days off required in § 26.205(d)(3) through (d)(5).  The NRC proposes to amend § 26.211(d) to include the maximum average work hours among the criteria that licensees may not solely rely on when concluding that fatigue has not degraded or will not degrade an individual’s ability to safely and competently perform his or her duties.



V.  Specific Request for Comment



	The NRC is seeking advice and recommendations from the public on this proposed rule.  The NRC will consider all comments received within the limited scope of this proposed rulemaking and address them in the final rule.  We are particularly interested in comments and supporting rationale from the public on the following issue:  Would the alternative approach provide comparable assurance of the management of cumulative fatigue as the current minimum days off requirements?



VI. Availability of Documents



The following table lists documents that are related to this proposed rule and available to the public and indicates how they may be obtained.  See Submitting Comments and Accessing Information of the SUPPLEMENTARY INFORMATION section on the physical locations and Web sites where the documents may be accessed.

		Document

		PDR

		Web

		ELECTRONIC READING ROOM (ADAMS)



		U.S. Nuclear Regulatory Commission, Regulatory Guide 5.73, “Fatigue Management For Nuclear Power Plant Personnel” (March 2009).

		X

		

		ML083450028



		PRM-26-5, Petition to Amend 10 CFR Part 26, “Fitness-for-Duty Programs,” filed by the Nuclear Energy Institute (September 3, 2010).

		X

		Docket ID. NRC-2010-0304

		ML102590440



		Anthony R. Pietrangelo on Behalf of the Nuclear Energy Institute; Notice of Receipt of Petition for Rulemaking, 75 FR 65249 (October 22, 2010).

		

		Docket ID. NRC-2010-0304

		



		Request for Enforcement Discretion filed by the Nuclear Energy Institute (September 23, 2010).

		X

		

		ML102710208



		PRM-26-6, Petition to Amend 10 CFR Part 26, filed by Eric Erb (August 17, 2010).

		X

		Docket ID. NRC-2010-0310

		ML102630127



		Eric Erb; Notice of Receipt of Petition for Rulemaking, 75 FR 71368 (November 23, 2010).

		

		Docket ID. NRC-2010-0310

		



		SECY-11-0003, Status of Enforcement Discretion Request and Rulemaking Activities Related to 10 CFR Part 26, Subpart I, “Managing Fatigue” (January 4, 2011).

		X

		

		ML103420201



		SECY-11-0028, Options for Implementing an Alternative Interim Regulatory Approach to the Minimum Days Off Provisions of 10 CFR Part 26, Subpart I, “Managing Fatigue” (February 28, 2011).

		X

		

		ML110390077



		EGM09008, “Enforcement Guidance Memorandum—Dispositioning Violations of NRC Requirements for Work Hour Controls Before and Immediately After a Hurricane Emergency Declaration” (September 24, 2009).

		X

		

		ML092380177



		Staff Requirements – SECY-11-0003 – Status of Enforcement Discretion Request and Rulemaking Activities Related to 10 CFR Part 26, Subpart I, “Managing Fatigue” and SECY-11-0028 - Options for Implementing an Alternative Interim Regulatory Approach to the Minimum Days Off Provisions of 10 CFR Part 26, Subpart I, “Managing Fatigue” (March 24, 2011).

		X

		

		ML110830971



		Updated Notice of Public Meeting to Discuss Part 26, Subpart I Implementation to Understand Unintended Consequences of the Minimum Day Off Requirements (November 15, 2010).

		X

		

		ML103160388



		Summary of November 18, 2010, Public Meeting to Discuss Part 26, Subpart I Implementation to Understand Unintended Consequences of the Minimum Day Off Requirements (December 13, 2010).

		X

		

		ML103430557



		Update - Notice of Public Meeting Regarding Part 26, Subpart I Minimum Days Off Requirements and Options Licensees May Implement to Receive Enforcement Discretion From These Requirements (December 30, 2010).

		X

		

		ML103550089



		Summary of January 6, 2011, Public Meeting Regarding Part 26, Subpart I Minimum Days Off Requirements and Options Licensees May Implement to Receive Enforcement Discretion from these Requirements (February 3, 2011).

		X

		

		ML110280446



		Notice of Public Meeting to Discuss Alternatives to the Part 26, Subpart I, Minimum Days Off Requirements (January 14, 2011).

		X

		

		ML110140315



		Summary of January 25, 2011, Public Meeting to Discuss Alternatives to the Part 26, Subpart I, Minimum Days Off Requirements.

		X

		

		ML110340512



		Sunshine Federal Register Notice of February 8, 2011, Commission Briefing on the Implementation of Part 26, 76 FR 5626 (February 1, 2011).

		X

		

		ML110200295



		Transcript of February 8, 2011, Commission Briefing on the Implementation of Part 26.

		X

		

		ML110410169









VII. Criminal Penalties



	For the purposes of Section 223 of the Atomic Energy Act (AEA), as amended, the NRC is issuing this proposed rule that would amend 10 CFR 26.205 under one or more of Sections 161b, 161i, or 161o of the AEA.  Willful violations of the rule would be subject to criminal enforcement.  Criminal penalties as they apply to regulations in 10 CFR Part 50 are discussed in § 50.111.



VIII. Compatibility of Agreement State Regulations



	Under the “Policy Statement on Adequacy and Compatibility of Agreement State Programs,” approved by the Commission on June 20, 1997, and published in the Federal Register on September 3, 1997 (62 FR 46517), this proposed rule is classified as compatibility “NRC.”  Compatibility is not required for Category “NRC” regulations.  The NRC program elements in this category are those that relate directly to areas of regulation reserved to the NRC by the AEA or the provisions of 10 CFR, and although an Agreement State may not adopt program elements reserved to the NRC, it may wish to inform its licensees of certain requirements via a mechanism that is consistent with a particular State’s administrative procedure laws but does not confer regulatory authority on the State.



IX. Plain Language



The Plain Writing Act of 2010 (Pub. L. 11 1-274) requires Federal agencies to write documents in a clear, concise, well-organized manner that also follows other best practices appropriate to the subject or field and the intended audience.  Although regulations are exempt under the Act, the NRC is applying the same principles to its rulemaking documents.  Therefore, the NRC has written this document, including the proposed amended and new rule language, to be consistent with the Plain Writing Act.  In addition, where existing rule language must be changed, the NRC has rewritten that language to improve its organization and readability.  The NRC requests comment on the proposed rule specifically with respect to the clarity and effectiveness of the language used.  Comments should be sent to the NRC as explained in the ADDRESSES caption of this document. 



X. Voluntary Consensus Standards



The NRC proposes using this standard instead of the following voluntary consensus standard developed by the American Nuclear Society (ANS):  American National Standards Institute (ANSI)/ANS-3.2-1988.  The NRC has determined that using a Government-unique standard would be justified.  The NRC declined to use the ANS standard when the fatigue management provisions in Subpart I of 10 CFR Part 26 were adopted in 2008.  (73 FR 16966; March 31, 2008, at 17170 (second and third column)).  The alternative for managing cumulative fatigue through a maximum average work hours requirement in this proposed rule has no counterpart in ANSI/ANS-3.2-1988 that could be adopted to manage cumulative fatigue, and the NRC declines to reconsider its overall decision in the 2008 rulemaking not to adopt the fatigue management approach embodied in the ANS standard.  Accordingly, the NRC concludes that there are no voluntary consensus standards that could be adopted in lieu of the proposal to adopt the Government-unique standard in this proposed rule.



XI. Finding of No Significant Environmental Impact



The Commission has determined under the National Environmental Policy Act of 1969, as amended, and the Commission’s regulations in Subpart A of 10 CFR Part 51, that this proposed rule, if adopted, would not be a major Federal action significantly affecting the quality of the human environment and, therefore, an environmental impact statement is not required.  This proposed rule would allow licensees of nuclear power reactors to voluntarily use a different method from the one currently prescribed in the NRC’s regulations for determining whether certain nuclear power plant workers must be afforded time off from work.

The NRC has determined that the alternative for determining time off would not significantly alter the likelihood that there will be an increase in fatigued workers causing operational problems or a radiological event, or being unable to properly perform their functions.  The alternative would provide affected licensees with a more-easily implemented approach for determining when subject individuals must be afforded the time off.  The NRC recognizes that there are unusual potential circumstances in which the proposed alternative requirement could be met and the schedule could be fatiguing.  Such schedules include having only one in every nine days off or consistently working the maximum allowable hours, which would likely result in cumulative fatigue.  However, the industry has stated that these unusual schedules are improbable.  The NRC believes that this proposed alternative approach, together with other aspects of the rule that will remain unchanged, would provide reasonable assurance that licensees will manage cumulative fatigue in a manner that contributes to the protection of public health and safety and common defense and security.  In addition, the proposed alternative is expected to reduce scheduling constraints on certain safety-beneficial practices.  Because the NRC’s regulatory objective would continue to be met under the alternative adopted in this proposed rule, there should be no change in environmental impacts, during operation or while the nuclear power plant is in shutdown, as compared with the environmental impact of the current rule.

The primary alternative to this action would be the no-action alternative.  The no-action alternative could result in a greater administrative burden on nuclear power plant licensees in complying with the minimum days off requirements in the current rule, as compared with the alternative to the minimum days off requirements under the proposed rule.  In addition, individuals subject to minimum days off requirements could personally believe that their quality of life and work conditions are less under the no-action alternative, as compared with the alternative maximum average work hours requirements that could be selected under the proposed rule.

The no-action alternative would provide little or no environmental benefit.  In addition, the no-action alternative has led nuclear power plant licensees to use work scheduling approaches that, for example, reduce their capability to use the most knowledgeable workers in responding to plant events and conditions.  This may provide less safety and greater risk as compared with the less burdensome scheduling approaches that licensees would be allowed to use under the alternative to the minimum days off requirements under the proposed rule.

For these reasons, the NRC concludes that this rulemaking would not have a significant adverse impact on the environment.  This discussion constitutes the environmental assessment for this proposed rule.  However, public stakeholders should note that the NRC is seeking public participation.  Comments on any aspect of this environmental assessment may be submitted to the NRC as indicated under the ADDRESSES section.



XII. Paperwork Reduction Act Statement



This proposed rule does not contain new or amendedThe public burden for this information collection requirements subjectis estimated to be 257 hours, which is insignificant.  Because the Paperwork Reduction Act of 1995 (44 U.S.C. 3501 et seq.).  Existing burden for this information collection requirements were approved by the is insignificant, Office of Management and Budget (OMB), control number XXXX-XXXX) clearance is not required.  Existing requirements were approved by the OMB Control Number 3150-0146.



Abstract:

This proposed rule would allow holders of nuclear power plant operating licenses to voluntarily use a different method than the one currently prescribed in the NRC’s regulations for determining when certain nuclear power plant workers must be afforded time off from work to ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  Licensees using the alternative method would calculate a maximum average of 54 hours worked over a 6-week rolling window.  Burden would not increase for ongoing requirements, such as scheduling work hours, recording calculations of work hours, or recording and trending problems regarding work hours.  Licensees choosing to use the alternate method would incur a one-time implementation burden to revise FFD procedures, modify their work hour tracking systems and individual work scheduling systems, and state in their FFD policies which method of fatigue management is being used.

The NRC  is seeking public comment on the potential impact of the information collections contained in this proposed rule and on the following issues:



1. Is the proposed information collection necessary for the proper performance of the functions of the NRC, including whether the information will have practical utility?

2. Is the estimate of burden accurate?

3. Is there a way to enhance the quality, utility, and clarity of the information to be collected?

4. How can the burden of the information collection be minimized, including the use of automated collection techniques?



The public may examine and have copied, for a fee, publicly available documents, including the NRC Form 670, ‘‘Information Required for Making an Insignificant Burden Determination To Support a Decision That OMB Clearance Is Not Required,’’ at the NRC’s PDR, One White Flint North, 11555 Rockville Pike, Room O–1 F21, Rockville, MD 20852.  The NRC Form 670 and proposed rule are available at the NRC’s Web site: http://www.nrc.gov/public-involve/doccomment/omb/index.html for 60 days after the signature date of this notice.

Send comments on any aspect of these proposed information collections, including suggestions for reducing the burden and on the above issues, by [Insert date 30 days after the date of publication in the Federal Register], to the Information Services Branch, U.S. Nuclear Regulatory Commission, Washington, DC 20555–0001, or by e-mail to INFOCOLLECTS.RESOURCE@NRC.GOV; and to Christine J. Kymn, Desk Officer, Office of Information and Regulatory Affairs, NEOB–10202 (3150–0011), Office of Management and Budget, Washington, DC 20503.  Comments received after this date will be considered if it is practical to do so, but assurance of consideration cannot be given to comments received after this date.  You may also e-mail comments to ckym@omb.eop.gov or comment by telephone at 202–395–4638.



Public Protection Notification

The NRC may not conduct or sponsor, and a person is not required to respond to, a request for information or an information collection requirement unless the requesting document displays a currently valid OMB control number.



XIII. Regulatory Analysis



The NRC has not prepared a full regulatory analysis for this proposed rulemaking.  The NRC has determined that the proposed maximum average work hours requirement would provide reasonable assurance that subject individuals are not impaired due to cumulative fatigue caused by excessive work hours.  As such, adequate implementation of the alternative approach would maintain reasonable assurance that persons subject to work hour controls can safely and competently perform their assigned duties and therefore meets the intent of the current minimum days off requirement.  The 2008 10 CFR Part 26 final rule contained a regulatory analysis to support the minimum days off requirement.  Because the proposed approach would offer licensees an alternative that is generally equivalent to the current minimum days off requirements in managing cumulative fatigue, the 2008 final rule regulatory analysis also supports this proposed rule.

Furthermore, both nuclear power plant licensees and individuals subject to the NRC’s existing requirements in 10 CFR 26.205(d)(3) governing minimum days off would derive substantial benefits if the NRC were to adopt an alternative approach for controlling cumulative fatigue through maximum average work hours that could be voluntarily adopted by those licensees.  In addition, the NRC concludes that providing an alternative would maintain the ability of those licensees to continue using scheduling practices that have a positive safety benefit.  The NRC’s conclusions in this regard are based upon information presented by two petitioners for rulemaking seeking changes to the work hour controls in 10 CFR 26.205, NEI’s request for enforcement discretion of those same regulatory provisions in 10 CFR 26.205, evidence gathered from stakeholders at the three public meetings, and analysis performed by the NRC staff and explained in a January 4, 2011, memorandum and a February 28, 2011, memorandum to the Commission.  In these memoranda, the NRC staff documented its evaluation of the options available to the Commission to address the concerns raised in the petitions for rulemaking and request for enforcement discretion.  At the February 8, 2011, Commission briefing on the implementation of 10 CFR Part 26, stakeholders appeared to support the use of an expedited rulemaking process to address the issues presented by the industry.  In view of all of this information, the NRC did not see any value in preparing a more detailed regulatory analysis for this proposed rule.  The NRC requests public comment on this draft regulatory analysis.  Comments on the draft regulatory analysis may be submitted to the NRC as indicated under the ADDRESSES section of this document.



XIV. Regulatory Flexibility Certification



Under the Regulatory Flexibility Act (5 U.S.C. 605(b)), the NRC certifies that this proposed rule will not, if promulgated, have a significant economic impact on a substantial number of small entities.  This proposed rule affects only licensees that do not fall within the scope of the definition of “small entities” set forth in the Regulatory Flexibility Act or the size standards established by the NRC (10 CFR 2.810).



XV. Backfitting



The NRC has determined that the Backfit Rule, 10 CFR 50.109, would not apply to this proposed rule, nor would the proposed rule be inconsistent with any of the finality provisions in 10 CFR Part 52.  The proposed rule, in 10 CFR 26.205(d)(7), would provide nuclear power plant licensees with an alternative for compliance with the existing controls in 10 CFR 26.205(d)(3) governing minimum days off for certain nuclear power plant workers.  Licensees would be free to comply with either the existing rule’s requirements governing minimum days off or with the proposed alternative requirements in 10 CFR 26.205(d)(7).  The NRC concludes that a backfit analysis would not be required for this proposed rule because this proposed rule would not contain any provisions that constitute backfitting.

The proposed rule would not be inconsistent with any finality provisions in 10 CFR Part 52.  No standard design certification rule or standard design approval issued under 10 CFR Part 52, or currently being considered by the NRC, addresses fitness-for-duty requirements in 10 CFR Part 26.  Accordingly, there are no issues resolved in those design certification rules or design approvals that would be within the scope of the minimum days off controls in this proposed rule.  In addition, the NRC has not issued any combined licenses under 10 CFR Part 52.  Hence, there are currently no holders of combined licenses who would be protected by applicable issue finality provisions.  The NRC concludes that this proposed rule would not contain any provisions that would be inconsistent with any of the finality provisions in 10 CFR Part 52.



List of Subjects in 10 CFR Part 26



Alcohol abuse,  Alcohol testing,  Appeals,  Chemical testing,  Drug abuse,  Drug testing,  Employee assistance programs,  Fitness for duty,  Management actions,  Nuclear power reactors,  Protection of information,  Reporting and recordkeeping requirements.



For the reasons set out in the preamble and under the authority of the Atomic Energy Act of 1954, as amended; the Energy Reorganization Act of 1974, as amended; and 5 U.S.C. 553, the NRC is proposing to adopt the following amendments to 10 CFR Part 26. 



PART 26 – FITNESS FOR DUTY PROGRAMS  



	1.  The authority citation for Part 26 continues to read as follows:



Authority:  Secs. 53, 81, 103, 104, 107, 161, 68 Stat. 930, 935, 936, 937, 948, as amended, sec. 1701, 106 Stat. 2951, 2952, 2953 (42 U.S.C. 2073, 2111, 2112, 2133, 2134, 2137, 2201, 2297f); secs. 201, 202, 206, 88 Stat. 1242, 1244, 1246, as amended (42 U.S.C. 5841, 5842, 5846).



	2.  Section 26.203 is amended by revising paragraphs (d)(2), (e)(1), (e)(1)(i), and (e)(1)(ii) to read as follows:



§ 26.203 General provisions.



	*		*		*		*		*



(d)	*		*		*

(2) For licensees implementing the requirements of § 26.205(d)(3), records of shift schedules and shift cycles, or, for licensees implementing the requirements of § 26.205(d)(7), records of shift schedules and records showing the beginning and end times and dates of all averaging periods, of individuals who are subject to the work hour controls in § 26.205;



	*		*		*		*		



(e)	*		*		*

(1) A summary for each nuclear power plant site of all instances during the previous calendar year when the licensee waived one or more of the work hour controls specified in § 26.205(d)(1) through (d)(5)(i) and (d)(7) for individuals described in § 26.4(a).  The summary must include only those waivers under which work was performed.  If it was necessary to waive more than one work hour control during any single extended work period, the summary of instances must include each of the work hour controls that were waived during the period.  For each category of individuals specified in § 26.4(a), the licensee shall report:

(i) The number of instances when each applicable work hour control specified in § 26.205(d)(1)(i) through (d)(1)(iii), (d)(2)(i) and (d)(2)(ii), (d)(3)(i) through (d)(3)(v), and (d)(7) was waived for individuals not working on outage activities;

(ii) The number of instances when each applicable work hour control specified in § 26.205(d)(1)(i) through (d)(1)(iii), (d)(2)(i) and (d)(2)(ii), (d)(3)(i) through (d)(3)(v), (d)(4) and (d)(5)(i), and (d)(7) was waived for individuals working on outage activities; and



		*		*		*		*		*



	3.  Section 26.205 is amended by revising paragraphs (b)(5), (d)(4), (d)(5)(i), (d)(5)(ii), and (e)(1)(i) and the introductory text of paragraph (d)(3), and adding a new paragraph (d)(7) to read as follows:



§ 26.205 Work hours.



 	*		*		*		*		*



(b)	*		*		*

(5) Incidental duties performed off site.  Licensees may exclude from the calculation of an individual’s work hours unscheduled work performed off site (e.g., technical assistance provided by telephone from an individual’s home), provided the total duration of the work does not exceed a nominal 30 minutes during any single break period.  For the purposes of compliance with the minimum break requirements of § 26.205(d)(2), and the minimum days off requirements of § 26.205(d)(3) through (d)(5) or the maximum average work hours requirements of § 26.205(d)(7), such duties do not constitute work periods, work shifts, or hours worked.



	*		*		*		*		*



(d)	*		*		*

(3) Licensees shall either ensure that individuals have, at a minimum, the number of days off specified in this paragraph, or comply with the requirements for maximum average work hours in § 26.205(d)(7).  For the purposes of this section, a day off is defined as a calendar day during which an individual does not start a work shift.  For the purposes of calculating the average number of days off required in this paragraph, the duration of the shift cycle may not exceed 6 weeks.



		*		*		*		*		*



	(4) During the first 60 days of a unit outage, licensees need not meet the requirements of § 26.205(d)(3) or (d)(7) for individuals specified in § 26.4(a)(1) through (a)(4), while those individuals are working on outage activities.  However, the licensee shall ensure that the individuals specified in § 26.4(a)(1) through (a)(3) have at least 3 days off in each successive (i.e., non-rolling) 15-day period and that the individuals specified in § 26.4(a)(4) have at least 1 day off in any 7-day period;



	(5)	*		*		*

(i) During the first 60 days of a unit outage or a planned security system outage, licensees need not meet the requirements of § 26.205(d)(3) or (d)(7).  However, licensees shall ensure that these individuals have at least 4 days off in each successive (i.e., non-rolling) 15-day period; and

(ii) During the first 60 days of an unplanned security system outage or increased threat condition, licensees need not meet the requirements of § 26.205(d)(3), (d)(5)(i), or (d)(7).



	*		*		*		*		*



(7) Licensees may, as an alternative to complying with the minimum days off requirements in § 26.205(d)(3), comply with the requirements for maximum average work hours in this paragraph.  Licensees voluntarily choosing to comply with the alternative maximum average work hours requirements in this paragraph are not relieved from complying with all other requirements in § 26.205 other than § 26.205(d)(3).

	(i) Individuals may not work more than a weekly average of 54 hours, calculated using a rolling period of up to six (6) weeks, which rolls by no more than 7 consecutive calendar days at any time.

	(ii) Each licensee shall state, in its FFD policy and procedures required by 10 CFR § 26.27 and § 26.203(a) and (b), with which requirements the licensee is complying:  the minimum days off requirements in § 26.205(d)(3) or maximum average work hours requirements in § 26.205(d)(7).



	(e)	*		*		*



	(1)	*		*		*

(i) Individuals whose actual hours worked during the review period exceeded an average of 54 hours per week in any shift cycle while the individuals’ work hours are subject to the requirements of § 26.205(d)(3) or in any averaging period of up to 6 weeks, using the same averaging period durations that the licensees use to control the individuals’ work hours, while the individuals’ work hours are subject to the requirements of § 26.205(d)(7);



	*		*		*		*		*



	4.	Section 26.207 is amended by revising paragraphs (a) and (b) to read as follows:



§ 26.207 Waivers and assessments.



(a) Waivers. Licensees may grant a waiver of one or more of the work hour controls in § 26.205(d)(1) through (d)(5)(i) and (d)(7), as follows:



	*		*		*		*		*



(b) Force-on-force tactical exercises. For the purposes of compliance with the minimum days off requirements of § 26.205(d)(3) or the maximum average work hours requirements of § 26.205(d)(7), licensees may exclude shifts worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises when calculating the individual’s number of days off or hours worked, as applicable.



	*		*		*		*		*



5.	Section 26.209 is amended by revising paragraph (a) to read as follows:



§ 26.209 Self-declarations.

	(a) If an individual is performing, or being assessed for, work under a waiver of one or more of the requirements contained in § 26.205(d)(1) through (d)(5)(i) and (d)(7) and declares that, due to fatigue, he or she is unable to safely and competently perform his or her duties, the licensee shall immediately stop the individual from performing any duties listed in § 26.4(a), except if the individual is required to continue performing those duties under other requirements of 10 CFR Part 26.  If the subject individual must continue performing the duties listed in § 26.4(a) until relieved, the licensee shall immediately take action to relieve the individual.



		*		*		*		*		*



	6.	Section 26.2011 is amended by revising paragraphs (b)(2)(iii) and (d) to read as follows:



§ 26.211 Fatigue assessments.

	*		*		*		*		*



(b)	*		*		*



	(2)	*		*		*



	(iii) Evaluated or approved a waiver of one or more of the limits specified in § 26.205(d)(1) through (d)(5)(i) and (d)(7) for any of the individuals who were performing or directing (on site) the work activities during which the event occurred, if the event occurred while such individuals were performing work under that waiver.



		*		*		*		*		*



	(d) The licensee may not conclude that fatigue has not or will not degrade the individual’s ability to safely and competently perform his or her duties solely on the basis that the individual’s work hours have not exceeded any of the limits specified in § 26.205(d)(1), the individual has had the minimum breaks required in § 26.205(d)(2) or minimum days off required in § 26.205(d)(3) through (d)(5), as applicable, or the individual’s hours worked have not exceed the maximum average number of hours worked in § 26.205(d)(7).



		*		*		*		*		*



			Dated at Rockville, Maryland, this xx th day of Xxxxx,  2011. 



    						For the Nuclear Regulatory Commission.





R. William Borchardt

Executive Director 
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	(2)	*		*		*



(iii) Evaluated or approved a waiver of one or more of the limits specified in § 26.205(d)(1) through (d)(5)(i) and (d)(7) for any of the individuals who were performing or directing (on site) the work activities during which the event occurred, if the event occurred while such individuals were performing work under that waiver.



		*		*		*		*		*



	(d) The licensee may not conclude that fatigue has not or will not degrade the individual’s ability to safely and competently perform his or her duties solely on the basis that the individual’s work hours have not exceeded any of the limits specified in § 26.205(d)(1), the individual has had the minimum breaks required in § 26.205(d)(2) or minimum days off required in § 26.205(d)(3) through (d)(5), as applicable, or the individual’s hours worked have not exceed the maximum average number of hours worked in § 26.205(d)(7).



		*		*		*		*		*



			Dated at Rockville, Maryland, this xx th day of Xxxxx,  2011. 



    						For the Nuclear Regulatory Commission.





R. William Borchardt

Executive Director 

   for Operations. 
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[NRC-2011-0058] 

 
Alternative to Minimum Days Off Requirements 

 
 
AGENCY:  Nuclear Regulatory Commission. 
 
ACTION:  Proposed rule.    
 
SUMMARY:  The U.S. Nuclear Regulatory Commission (NRC or the Commission) is proposing 

to amend its regulations governing the fitness for duty of workers at nuclear power plants.  

These amendments would allow holders of nuclear power plant operating licenses to voluntarily 

use a different method from the one currently prescribed in the NRC’s regulations for 

determining when certain nuclear power plant workers must be afforded time off from work to 

ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.   

 
DATES:  Submit comments by [Insert date 30 days after the date of publication in the 

Federal Register].  Comments received after this date will be considered if it is practical to do 

so, but the Commission is able to ensure consideration only for comments received before this 

date.  Requests for extension of the comment period will not be granted. 

 
ADDRESSES:  Please include Docket ID NRC-2011-0058 in the subject line of your comments. 

For instructions on submitting comments and accessing documents related to this action, see 

“Submitting Comments and Accessing Information” in the SUPPLEMENTARY INFORMATION 

section of this document.  
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You may submit comments by any one of the following methods. 

• Federal rulemaking Web site: Go to http://www.regulations.gov and search for 

documents filed under Docket ID NRC-2011-0058.  Address questions about NRC 

dockets to Carol Gallagher, telephone:  301-492-3668, e-mail: 

Carol.Gallager@nrc.gov.  

• Mail comments to:  Secretary, U.S. Nuclear Regulatory Commission, Washington, 

DC 20555-0001, ATTN: Rulemakings and Adjudications Staff.  

• E-mail comments to:  Rulemaking.Comments@nrc.gov.  If you do not receive a 

reply e-mail confirming that we have received your comments, contact us directly at 

301-415-1677. 

• Hand-deliver comments to:  11555 Rockville Pike, Rockville, Maryland 20852, 

between 7:30 a.m. and 4:15 p.m. Federal workdays (telephone:  301- 415-1677).  

• Fax comments to:  Secretary, U.S. Nuclear Regulatory Commission at 301-415-

1101. 

 
FOR FURTHER INFORMATION CONTACT:  Howard Benowitz, Office of the General Counsel, 

U.S. Nuclear Regulatory Commission, Washington DC 20555; telephone:  301-415-4060; e-

mail:  Howard.Benowitz@nrc.gov.  

 
SUPPLEMENTARY INFORMATION: 

 I. Submitting Comments and Accessing Information 

 II. Background 

  A. NRC’s Current Regulations 

  B. Stakeholder Reaction to the Current Fitness for Duty Requirements 

  C. Public Meetings and Commission Direction 

 III. Description of the Proposed Rule 

http://www.regulations.gov/�
mailto:Carol.Gallager@nrc.gov�
mailto:Rulemaking.Comments@nrc.gov�
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A. Maximum Average of 54 Hours Worked Over a 6-week Rolling Window 

  B. Alternative to the Minimum Days Off Requirements 

  C. Applicability 

 IV. Section-by-Section Analysis 

 V. Specific Request for Comment 

 VI. Availability of Documents 

VII. Criminal Penalties 

VIII.    Compatibility of Agreement State Regulations 

IX. Plain Language 

X. Voluntary Consensus Standards 

XI.   Finding of No Significant Environmental Impact 

XII.  Paperwork Reduction Act Statement 

XIII. Regulatory Analysis 

XIV. Regulatory Flexibility Certification 

XV. Backfit Analysis 

 

I. Submitting Comments and Accessing Information 

 
Comments submitted in writing or in electronic form will be posted on the NRC Web site 

and on the Federal rulemaking Web site, http://www.regulations.gov.  Because your comments 

will not be edited to remove any identifying or contact information, the NRC cautions you against 

including any information in your submission that you do not want to be publicly disclosed.  The 

NRC requests that any party soliciting or aggregating comments received from other persons for 

submission to the NRC inform those persons that the NRC will not edit their comments to 

remove any identifying or contact information, and therefore, they should not include any 

information in their comments that they do not want publicly disclosed.  

http://www.regulations.gov/�
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You can access publicly available information related to this document using the 

following methods: 

• NRC's Public Document Room (PDR):  The public may examine and have copied, 

for a fee, publicly available documents at the NRC's PDR, Room O-1F21, One White 

Flint North, 11555 Rockville Pike, Rockville, Maryland 20852. 

• NRC's Agencywide Documents Access and Management System (ADAMS):  

Publicly available documents created or received at the NRC are available 

electronically at the NRC's Electronic Reading Room at http://www.nrc.gov/reading-

rm/adams.html.  From this page, the public can gain entry into ADAMS, which 

provides text and image files of NRC's public documents.  If you do not have access 

to ADAMS or if there are problems in accessing the documents located in ADAMS, 

contact the NRC's PDR reference staff at 1-800-397-4209, or 301-415-4737, or by e-

mail to PDR.Resource@nrc.gov.  

• Federal Rulemaking Web Site:  Public comments and supporting materials related 

to this proposed rulemaking can be found at http:// www.regulations.gov by 

searching on Docket ID NRC-2011-0058.  

   

II. Background 
 

A. NRC’s Current Regulations 

 On March 31, 2008, the NRC adopted a final rule which substantially revised its 

regulations for fitness for duty (FFD) in Title 10 of the Code of Federal Regulations 

(10 CFR) Part 26 (73 FR 16966; March 31, 2008).  The revised regulations updated the NRC’s 

FFD requirements and made them more consistent with other relevant Federal rules, guidelines, 

and drug and alcohol testing programs that impose similar requirements on the private sector.  

In addition, by establishing clear and enforceable requirements for the management of worker 

http://www.nrc.gov/reading-rm/adams.html�
http://www.nrc.gov/reading-rm/adams.html�
mailto:PDR.Resource@nrc.gov�
http://frwebgate.access.gpo.gov/cgi-bin/leaving.cgi?from=leavingFR.html&log=linklog&to=http://www.regulations.gov�
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fatigue, the amendments require nuclear power plant licensees to ensure that worker fatigue 

does not adversely affect public health and safety and the common defense and security.  

Among these fatigue management requirements is a minimum days off requirement, which 

requires licensees to manage cumulative fatigue by providing workers with a minimum number 

of days off over the course of a period not to exceed 6 weeks. 

 

B. Stakeholder Reaction to the Current Fitness for Duty Requirements 

On September 3, 2010, the Nuclear Energy Institute (NEI) submitted a petition for 

rulemaking (PRM-26-5).  In PRM-26-5, the NEI states that “the new rule has resulted in 

consequences not originally envisioned when the rule was developed and that these 

consequences have diminished the safety benefits of the rule.”  The NEI states that the 

unintended consequences stem from the minimum days off requirements, specifically 

§ 26.205(d)(3) through § 26.205(d)(6), because they create an undue level of complexity and 

inflexibility in managing worker fatigue.  These regulations mandate a specified minimum 

average number of days off per week, averaged over a fixed time period.  The minimum 

average number of days off depends on the duties the individual performs and, for 

§ 26.205(d)(3), the length of an individual’s shift schedule (i.e., whether the individual is working 

8-, 10- or 12-hour shifts). 

The NEI requests, among other changes, that 10 CFR Part 26, Subpart I, be amended 

to replace the minimum days off requirements in § 26.205(d) with a performance-based 

objective, consisting of an average of 54 hours worked per week, averaged over a calendar 

quarter.  The NEI also proposes changing the § 26.205(e)(1) annual assessment of actual hours 

worked and performance of individuals subject to the work hour controls to a quarterly 

assessment to provide a more frequent review of hours worked.  The NEI proposes to eliminate 

the minimum days off requirements in § 26.205(d)(3) through § 26.205(d)(6), while the work 
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hour limits and break requirements in § 26.205(d)(1)(i)-(iii) and (d)(2)(i)-(ii), respectively, would 

remain unchanged. 

Separately from PRM-26-5, on September 23, 2010, the NEI submitted a request for 

enforcement discretion regarding the minimum days off provisions of Part 26.  The request 

reiterates the NEI’s opinion that the regulations that govern fatigue management impede “many 

safety-beneficial practices at plant sites, adversely [impact] the quality of life of covered workers, 

and [result] in conflicts between rule requirements and represented bargaining unit 

agreements.”  The letter requests that the NRC “exercise enforcement discretion from the 

[minimum days off] provisions of the rule” until the final disposition of PRM-26-5. 

Mr. Erik Erb, a nuclear security officer at the Nine Mile Point Nuclear Station, submitted 

a petition for rulemaking (PRM-26-6) on August 17, 2010.  Mr. Erb requests that the NRC 

amend 10 CFR Part 26, Subpart I, to decrease the minimum days off requirement for security 

officers working 12-hour shifts from an average of 3 days per week to an average of 2.5 or 2 

days per week.  This petition was endorsed by 91 security officers. 

 

C. Public Meetings and Commission Direction 

The NRC held a public meeting on November 18, 2010, to learn, directly from the 

affected stakeholders, more details about the unintended consequences of the minimum days 

off requirements.  Although some of the stakeholders are comfortable with the current minimum 

days off requirements, the stakeholders at this public meeting claimed that the unintended 

consequences have diminished the safety benefits of the fatigue management provisions of 

10 CFR Part 26 and expressed the need for an alternative that is simpler and would provide 

greater scheduling flexibility.  Additional public meetings were held on January 6, 2011, and 

January 25, 2011, to provide opportunities for stakeholders and the NRC to discuss alternatives 

to the minimum days off requirements.   
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In a February 8, 2011, public meeting, the NRC staff and stakeholders briefed the 

Commission on the implementation of the 10 CFR Part 26 fatigue management requirements.  

The nuclear power industry stakeholders conveyed many of the same concerns raised in the 

three public meetings.  The NRC staff presented the scientific and technical bases for the 

current requirements for managing cumulative fatigue and a proposal to address the concerns 

raised by the industry stakeholders.  The NRC staff proposed a maximum average 54-hour work 

week, averaged over a 6-week rolling period, as an alternative to the § 26.205(d)(3) minimum 

days off requirements.  The NRC staff and industry stakeholders generally agreed that this 

proposal could provide the relief sought by the industry while meeting the objectives of the 

minimum days off requirements.  Other stakeholders were less certain that the NRC should 

consider proposals to change the current requirements. 

On March 24, 2011, the Commission issued a Staff Requirements Memorandum that 

directed the NRC staff to conduct a rulemaking to provide an alternative to the minimum days 

off requirements that would be consistent with the proposal presented by the NRC staff at the 

February 8, 2011, briefing.  The Commission limited the scope of the rulemaking to the 

alternative to the minimum days off requirements and instructed the NRC staff to consider other 

issues related to the petitions for rulemaking, other changes to 10 CFR Part 26, and comments 

received in this rulemaking proceeding that are outside the limited scope of this rulemaking, in a 

separate rulemaking effort.  The Commission also directed the staff to expedite this rulemaking 

and provide a 30-day public comment period for this proposed rule instead of the typical 75-day 

public comment period. 
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 III. Description of the Proposed Rule 

 
A. Maximum Average of 54 Hours Worked Over a 6-week Rolling Window 

One cause of cumulative fatigue is consecutive days of restricted or poor quality sleep.  

In turn, consecutive days of restricted or poor quality sleep may be caused by such things as 

shift-work, extended work days, and extended work weeks.  Currently, Subpart I of 

10 CFR Part 26 requires nuclear power plant licensees to manage cumulative fatigue primarily 

by providing individuals with a minimum number of days off over the course of a period not to 

exceed 6 weeks.  The distribution of the days off during the 6-week period acts to either prevent 

or mitigate cumulative fatigue. 

An alternative method for managing cumulative fatigue would be to establish a 

requirement to limit actual hours worked instead of mandating the number of days off that 

individuals receive.  A limit on actual hours worked, when applied to schedules that require 

regular shift coverage, would limit the number of work hours that can contribute to cumulative 

fatigue and, as a practical matter, result in periodic days off for recovery rest.  A schedule 

resulting in a weekly average of 54 hours worked, calculated using a rolling period of up to 6 

weeks, would be such a schedule. 

In general, most individuals that work their normal shift schedule and receive only the 

minimum number of days off required under the current minimum days off requirements of 

§ 26.205(d)(3) could average as many as 54 hours of work per week.  However, the NEI has 

indicated that implementation of the minimum days off requirements has reduced licensee 

scheduling flexibility and imposed a substantial administrative burden.  By comparison, limiting 

work hours to an average of not more than 54 hours per week by using a rolling window (i.e., 

averaging period) of up to 6 weeks would limit the number of consecutive weeks of extended 

work hours that an individual can work by using a comparable but simpler and more flexible 

requirement.  The 6 week limit would also remain consistent with the averaging duration and 
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technical basis of the minimum days off requirements, as described in the Statement of 

Considerations (SOC) for the 2008 10 CFR Part 26 final rule.  In addition, this alternative would 

not depend on the length of an individual’s shift schedule and would eliminate the burden of 

tracking the number of days off that an individual receives in a period not to exceed 6 weeks.  

Based on stakeholder comments, the alternative would relieve operational burdens by enabling 

licensee personnel to engage in certain safety-beneficial practices with fewer scheduling 

restrictions, such as holding off-shift shift manager meetings and using the most knowledgeable 

workers in responding to plant events and conditions. 

In summary, the maximum number of hours that could be worked under the proposed 

alternative approach would be comparable to the maximum number of hours that can be worked 

by most individuals under the current 10 CFR Part 26 minimum days off requirements, except 

that the alternative requirement would provide for greater simplicity and flexibility.  This 

proposed approach could be used only in place of the minimum days off requirements in 

§ 26.205(d)(3) and would be applicable only to individuals subject to work hour controls under 

§ 26.205(a).  Under § 26.205(a), the subject individuals are those described in § 26.4(a).  The 

NRC determination that the proposed alternative would be equivalent to the minimum days off 

requirements considered the collective advantages and disadvantages of having all individuals 

who are subject to the work hour controls under a single set of cumulative fatigue management 

requirements.  Thus, licensees would not be able to subject one group of individuals under 

§ 26.4(a) to the requirements in § 26.205(d)(3) and another group of individuals under § 26.4(a) 

to proposed § 26.205(d)(7) requirements.  Allowing licensees to implement the minimum days 

off and proposed alternative requirements simultaneously would also create a burden for NRC 

oversight and inspections. 

Although the rolling schedule required under the proposed alternative approach would 

limit the number of consecutive extended work weeks and thereby limit the potential for 

cumulative fatigue, there are unusual potential circumstances in which the proposed alternative 

Comment [C1]: Pls. Check 
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requirement could be met and the schedule could be fatiguing.  Such schedules include having 

only one in every nine days off or consistently working the maximum allowable hours, which 

would likely result in cumulative fatigue.  However, the industry has stated that these unusual 

schedules are improbable.  The NRC believes that this proposed alternative approach, together 

with other aspects of the rule that will remain unchanged, would provide reasonable assurance 

that licensees will manage cumulative fatigue in a manner that contributes to the protection of 

public health and safety and common defense and security. 

B. Proposed Alternative to the Minimum Days Off Requirements 

The NRC proposes to create a new § 26.205(d)(7) that would contain the proposed 

alternative.  The proposed rule would allow nuclear power plant licensees and other entities 

identified in § 26.3(a) and, if applicable, (c) and (d) to choose whether or not to implement this 

alternative approach, in lieu of compliance with the current rule’s minimum days off 

requirements in § 26.205(d)(3).  The NRC is not proposing to remove the current § 26.205(d)(3) 

minimum days off requirements and mandate that all licensees instead adopt new maximum 

average work hour requirements.  Some licensees may be satisfied with the current 

requirements.  In addition, a mandated change would constitute backfitting under the NRC’s 

Backfit Rule, 10 CFR 50.109.  None of the exceptions in § 50.109(a)(4) to preparation of a 

backfit analysis could be justified, and a backfit analysis could not demonstrate that a 

mandatory rule would constitute a cost-justified substantial increase in protection to public 

health and safety or common defense and security.  For these reasons, the NRC has decided to 

propose the maximum weekly average of 54 work hours, averaged over a rolling window of up 

to 6 weeks, as an alternative to the minimum days off requirements. 

 

C. Applicability  

Consistent with the current rule’s minimum days off requirements in § 26.205(d)(3), the 

proposed alternative maximum average work hours provisions would apply to all periods of 



  

11 
 

operations, with several specified exceptions:  during force-on-force exercises and plant 

emergencies and for security personnel when they are needed to maintain the common defense 

and security.  In those limited circumstances, special provisions, described below, would apply.  

In addition, licensees currently have the option under § 26.205(d)(4) to comply with the 

minimum days off requirements in either § 26.205(d)(3) or § 26.205(d)(4) during unit outages 

when the affected individuals are working on outage activities, and have the option under 

§ 26.205(d)(5) to comply with the minimum days off requirements in either § 26.205(d)(3) or 

§ 26.205(d)(5) during unit outages, security system outages, or increased threat conditions.  

Under the proposed rule, licensees also would have the option to comply with the maximum 

average work hours requirements under the above conditions.  The reasons that the 

Commission permits the exceptions and options involving the minimum days off requirements 

are explained in the SOC for the 2008 10 CFR Part 26 final rule.  Because the proposed 

optional approach would offer licensees an equivalent minimum days off alternative that is 

equally effective at managing cumulative fatigue, the 2008 10 CFR Part 26 final rule SOC also 

provides the justification for why the proposed alternative would apply to the exceptions and 

options described herein. 

The current rule, in § 26.205(d)(4), offers licensees the option to apply different minimum 

days off requirements during the first 60 days of a unit outage for individuals working on outage 

activities.  During this part of outages, licensees are not required to calculate the requisite 

number of an individual’s days off by a weekly average over a period of up to 6 weeks.  The 

regulation requires licensees who choose the outage option to provide affected individuals with 

a fixed number of days off over a 15-day period or 7-day period, depending on the duties 

performed by the individuals.  Similarly, the cumulative fatigue management provisions for 

security personnel in current § 26.205(d)(5)(i) allow licensees, during the first 60 days of a unit 

outage or a planned security system outage, the option to comply with the minimum days off 

requirements in § 26.205(d)(3) or provide security personnel with a fixed number of days off 
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over a 15-day period.  Under proposed § 26.205(d)(4) and (d)(5)(i), licensees that choose the 

alternative maximum average work hours approach during non-outage periods would have the 

option to use the proposed alternative or the fixed number of days off approaches during the 

first 60 days of outages. 

During the first 60 days of an unplanned security system outage or increased threat 

condition, current § 26.205(d)(5)(ii) provides a discretionary exception from the minimum days 

off requirement in § 26.205(d)(3) and (d)(5)(i) so that security personnel subject to the work hour 

requirements would not be required to meet the minimum days off requirements.  The proposed 

§ 26.205(d)(5)(ii) would permit licensees who implement the maximum average work hours 

approach during non-outage periods to not meet the proposed § 26.205(d)(7) requirements 

during the first 60 days of an unplanned security system outage or increased threat condition. 

Section 26.207(b) of the current regulations relieves licensees from the minimum days 

off requirements of § 26.205(d)(3) by allowing licensees to exclude shifts worked by security 

personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises when 

calculating the individuals’ required number of days off.  The proposed rule would permit 

licensees who implement the proposed alternative during non-outage periods to exclude from 

the proposed § 26.205(d)(7), calculations of the hours worked by security personnel during the 

actual conduct of NRC-evaluated force-on-force tactical exercises. 

Current § 26.207(c) provides a licensee relief from the work hour control requirements of 

§ 26.205 for security personnel upon written notification from the NRC, for the purpose of 

assuring the common defense and security for a period the NRC defines.  In the proposed rule, 

licensees would also be relieved from the requirements of proposed § 26.205(d)(7) in this 

situation. 

As stated in current § 26.207(d), a licensee need not meet the work hour controls, 

including the minimum days off requirements, during declared emergencies, as defined in the 

licensee’s emergency plan.  Under the proposed rule, consistent with the current approach for 
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minimum days off requirements during declared emergencies, licensees would not need to meet 

the requirements of the proposed § 26.205(d)(7) during the period of the declared emergency. 

The NRC Office of Enforcement issued EGM-09-008, “Enforcement Guidance 

Memorandum—Dispositioning Violations of NRC Requirements for Work Hour Controls Before 

and Immediately After a Hurricane Emergency Declaration,” dated September 24, 2009, to give 

the NRC staff guidance for processing violations of work hour controls requirements during 

conditions before and immediately after the declaration of an emergency for a hurricane, when 

licensees sequester plant staff on site to ensure personnel are available for relief of duties, and 

potentially granting enforcement discretion for the affected requirements.  Under EGM-09-008, 

the NRC may exercise enforcement discretion and not cite licensees for violations of 

10 CFR 26.205(c) and (d) while a licensee sequesters site personnel in preparation for 

hurricane conditions that are expected to result in the declaration of an emergency caused by 

high winds.  The EGM refers to § 26.205(d) generally, and therefore, the requirements in 

proposed § 26.205(d)(7) would also fall under the enforcement discretion described by EGM-09-

008. 

 

IV. Section-by-Section Analysis 
  

10 CFR 26.203 General provisions. 

Section 26.203 establishes requirements for licensees’ fatigue management policies, 

procedures, training, examinations, recordkeeping, and reporting.  The NRC proposes to make 

conforming changes to paragraphs within § 26.203 to ensure consistency between the 

implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation 

of the maximum average work hours requirements in proposed § 26.205(d)(7). 
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Section 26.203(d)(2) 

Section 26.203(d)(2) currently requires licensees to retain records of shift schedules and 

shift cycles of individuals who are subject to the work hour requirements established in 

§ 26.205.  These records are necessary, in part, to ensure that documentation of the licensee’s 

fatigue management program is retained and available for the NRC inspectors to verify that 

licensees are complying with the work hour requirements and waiver and fatigue assessment 

provisions.  Because licensees that implement the alternative would need to show inspectors 

that individuals subject to the new work hour controls have not exceeded the average weekly 

work hour limit, inspectors would need to know the averaging periods used by the licensee.  

Therefore, the NRC proposes to amend § 26.203(d)(2) to include the requirement that licensees 

implementing the requirements in proposed § 26.205(d)(7) maintain records showing the 

beginning and end times and dates of all 6-week or shorter averaging periods.  These licensees 

would also need to retain records of shift schedules to ensure compliance with the requirements 

in § 26.205(c) and § 26.205(d)(2). 

 

Section 26.203(e)(1) 

Current § 26.203(e)(1) requires licensees to provide the NRC with an annual summary 

of all instances during the previous calendar year in which the licensee waived each of the work 

hour controls specified in § 26.205(d)(1) through (d)(5)(i) for individuals who perform the duties 

listed in § 26.4(a)(1) through (a)(5).  Section 26.203(e)(1) would be revised in the proposed rule 

to require licensees to also report the instances when the licensee waived the requirements in 

proposed § 26.205(d)(7). 

 

Section 26.203(e)(1)(i) and (e)(1)(ii) 

Section 26.203(e)(1)(i) and (e)(1)(ii) requires licensees to report whether work hour 

controls are waived for individuals working on normal plant operations or working on outage 
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activities.  The proposed rule would require licensees to include whether the alternative 

requirements in proposed § 26.205(d)(7) were waived during normal plant operations or while 

working on outage activities. 

 

10 CFR 26.205 Work hours. 

Section 26.205 sets forth the NRC’s requirements governing work hour controls 

applicable to individuals performing the duties in 10 CFR 26.4(a)(1) through (a)(5).  The NRC 

proposes to add a new § 26.205(d)(7) and make conforming changes to existing paragraphs 

within § 26.205 to ensure consistency between the implementation of the minimum days off 

requirements in § 26.205(d)(3) and the implementation of the maximum average work hours 

requirements in proposed § 26.205(d)(7). 

 

Section 26.205(b)(5) 

Section 26.205(b)(5) currently allows licensees to exclude from the calculation of an 

individual’s work hours unscheduled work performed off site (e.g., technical assistance provided 

by telephone from an individual’s home), provided the total duration of the work does not 

exceed a nominal 30 minutes during any single break period.  For the purposes of compliance 

with the minimum break requirements of § 26.205(d)(2) and the minimum days off requirements 

of § 26.205(d)(3) through (d)(5), such duties do not constitute work periods or work shifts.  The 

proposed rule would revise § 26.205(b)(5) to exclude these incidental duties from hours worked 

under proposed § 26.205(d)(7). 

 

Section 26.205(d)(3) 

Currently, § 26.205(d)(3) requires licensees to ensure that subject individuals have, at 

minimum, the days off as specified in this section.  Under the proposed rule, licensees would 
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have the option of either complying with the minimum days off requirements in § 26.205(d)(3)  

or the alternative requirements in proposed § 26.205(d)(7). 

 

 Section 26.205(d)(4) 

Current § 26.205(d)(4) provides a limited discretionary exception from the minimum day 

off requirements in § 26.205(d)(3) for individuals performing the duties specified in § 26.4(a)(1) 

through (a)(4) (i.e., certain operations, chemistry, health physics, fire brigade, and maintenance 

activities).  The exception from the minimum days off requirements is available during the first 

60 days of a unit outage while a subject individual is working on outage activities.  In these 

circumstances, if the licensee elects to apply the exception, § 26.205(d)(4) requires licensees to 

ensure that individuals specified in § 26.4(a)(1) through (a)(3) have a minimum of 3 days off in 

each successive (i.e., non-rolling) 15-day period and that individuals specified in § 26.4(a)(4) 

have at least 1 day off in any 7-day period.  Detailed guidance on the applicability of this rule 

provision is available in Regulatory Guide 5.73, “Fatigue Management for Nuclear Power Plant 

Personnel.”  After the first 60 days of a unit outage, regardless of whether the individual is 

working on unit outage activities, the individual is again subject to the minimum days off 

requirements of § 26.205(d)(3), except as permitted by § 26.205(d)(6).  The NRC proposes to 

revise § 26.205(d)(4) to allow licensees that choose the maximum average work hours 

alternative during non-outage periods to have the option to use the proposed alternative or the 

fixed number of days off approach during the first 60 days of a unit outage. 

 

Section 26.205(d)(5)(i) 

Section 26.205(d)(5)(i) currently provides a discretionary exception from the minimum 

days off requirements of § 26.205(d)(3) for personnel performing the duties described in 

§ 26.4(a)(5) during unit outages or unplanned security system outages.  The requirement limits 

this exception period to 60 days from the beginning of the outage and requires that individuals 
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performing the security duties identified in § 26.4(a)(5) during this period have a minimum of 4 

days off in each non-rolling 15-day period.  Proposed § 26.205(d)(5)(i) would allow licensees 

that choose the maximum average work hours alternative during non-outage periods to have 

the option to use the proposed alternative or the fixed number of days off approach in 

§ 26.205(d)(5)(i) for security personnel during the first 60 days of a unit outage or unplanned 

security system outage. 

 

Section 26.205(d)(5)(ii) 

Current § 26.205(d)(5)(ii) provides a discretionary exception from the minimum days off 

requirements of § 26.205(d)(3) for security personnel during the first 60 days of an unplanned 

security system outage or an increased threat condition.  Individuals performing the security 

duties identified in § 26.4(a)(5) during this period do not have to meet the minimum days off 

requirements of § 26.205(d)(3).  Proposed § 26.205(d)(5)(ii) would provide that, during the first 

60 days of an unplanned security system outage or an increased threat condition, licensees 

would not need to meet the requirements of § 26.205(d)(3), § 26.205(d)(5)(i), or proposed 

§ 26.205(d)(7) for security personnel. 

 

Section 26.205(d)(7) 

This would be a new section governing maximum average work hours for subject 

individuals, with which licensees could voluntarily choose to comply as an alternative to 

complying with comparable provisions in § 26.205(d)(3).  Licensees who choose to comply with 

this alternative would nonetheless comply with all requirements in § 26.205 other than the 

minimum days off requirements in § 26.205(d)(3). 

The individuals subject to the proposed maximum average work hours requirements in 

this section would be the same as the individuals subject to the comparable controls in 

§ 26.205(d)(3), which, according to § 26.205(a), are the individuals described in § 26.4(a).  
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Unlike the minimum days off requirements, the proposed maximum average work hours 

alternative would apply to all individuals described in § 26.205(a) without regard for their 

assigned duties or the length of their shift schedules. 

 

Section 26.205(d)(7)(i) 

Licensees who elect to implement the requirements of proposed § 26.205(d)(7)(i) would 

manage affected individuals’ cumulative fatigue by limiting the number of hours they work each 

week to an average of 54 hours.  The 54-hour average would be computed over a rolling period 

of up to 6 weeks.  Licensees would roll (i.e., adjust forward) the beginning and end times and 

dates of their averaging periods (of up to 6 weeks) by no more than 7 consecutive calendar 

days at any time.  For example, if a licensee begins a 5-week averaging period at 8:00am on a 

Monday and rolls the averaging period on a daily basis, then the next 5-week averaging period 

would begin at 8:00am on the next day (i.e., Tuesday).  If the licensee rolls its 5-week averaging 

period on a weekly basis, then the next 5-week averaging period would begin the following 

Monday at 8:00am.  Licensees would have the flexibility to begin and end their averaging 

periods at their discretion, as long as the duration of the averaging period would not exceed 6 

weeks and each new averaging period would begin no more than seven consecutive calendar 

days after the previous averaging period began.  Licensees would be expected to describe in 

their FFD procedures, as required by proposed § 26.205(d)(7)(ii), the beginning and end times 

and days of the week for the averaging periods. 

 

Section 26.205(d)(7)(ii) 

In proposed § 26.205(d)(7)(ii), each licensee would need to explicitly state, in its FFD 

policies and procedures required by 10 CFR 26.27 and 10 CFR 26.203, with which 

requirements it is complying:  the minimum days off provisions in § 26.205(d)(3) or the 

maximum average work hours requirements in proposed § 26.205(d)(7).  As a general matter, 
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good regulatory practice requires each licensee to clearly document its licensing basis, 

especially where the NRC’s requirements offer the licensee one or more regulatory alternatives.  

If a licensee clearly and sufficiently documents its licensing basis, then the licensee can more 

easily determine, despite changes (as applicable) in personnel, procedures, or its design, 

whether the licensee continues to comply with its licensing basis and applicable NRC 

requirements.  Effective documentation also allows the NRC to quickly and accurately 

determine the licensee’s status of compliance and affords the public an opportunity to 

understand the legal constraints to which that licensee is subject. 

Arguably, the NRC’s regulations would already require the licensee to document its 

decision to comply with the alternative to the minimum days off requirements in proposed 

§ 26.205(d)(7).  Section 26.27 requires licensees to establish written FFD policies and 

procedures, and 10 CFR 26.203(a) and (b) requires licensees to include in the § 26.27 written 

policies and procedures the specific policies and procedures for the management of fatigue, 

including the process for implementing the work hour controls in § 26.205.  However, to avoid 

ambiguity on this matter, the NRC would make clear in § 26.205(d)(7)(ii) the licensee’s (and 

applicant’s) regulatory obligation to document in its FFD policies and procedures, required by 

§ 26.27 and § 26.203(a) and (b), including the process for implementing the work hour controls, 

with which requirements it will comply:  the requirements in § 26.205(d)(3) or proposed 

§ 26.205(d)(7). 

The cumulative fatigue management requirements with which each licensee elects to 

comply, either the requirements in § 26.205(d)(3) or proposed § 26.205(d)(7), would be the 

legally-binding requirements for that licensee for all individuals subject to the work hour controls 

of § 26.205.  For example, licensees would not be able to subject one group of individuals under 

§ 26.4(a) to the requirements in § 26.205(d)(3) and another group of individuals under § 26.4(a) 

to proposed § 26.205(d)(7) requirements.  Implementing the minimum days off and proposed 

alternative requirements simultaneously would create a burden for NRC inspectors because 



  

20 
 

before they could even begin their inspection review, the inspectors would have to ascertain 

which groups of individuals were subject to which set of requirements.  The review itself would 

then be more burdensome because the review would include additional steps depending on the 

applicable individuals and requirements.  In addition, the NRC assessed the proposed 

alternative as equivalent to the minimum days off requirements considering the collective 

advantages and disadvantages of having all individuals who are subject to the work hour 

controls under a single set of cumulative fatigue management requirements.  Nevertheless, 

licensees would be free to switch to the other set of legally-binding requirements, so long as the 

requirement of proposed § 26.205(d)(7)(ii) was met. 

 

Section 26.205(e)(1)(i) 

Currently, § 26.205(e)(1) requires licensees to review the actual work hours and 

performance of individuals who are subject to this section for consistency with the requirements 

of § 26.205(c), so that licensees can determine if they are controlling the work hours of 

individuals consistent with the objective of preventing impairment from fatigue due to the 

duration, frequency, or sequencing of successive shifts.  Section 26.205(e)(1)(i) requires the 

licensees to assess the actual work hours and performance of individuals whose actual hours 

worked during the review period exceeded an average of 54 hours per week in any shift cycle 

while the individuals’ work hours are subject to the requirements of § 26.205(d)(3).  The NRC 

proposes to amend § 26.205(e)(1)(i) to require licensees to assess the actual work hours and 

performance of individuals whose actual hours worked during the review period exceeded an 

average of 54 hours per week in any averaging period of up to 6 weeks.  The duration of the 

averaging periods would be the same duration that the licensees use to control  the individuals’ 

work hours to comply with the requirements of proposed § 26.205(d)(7). 
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10 CFR 26.207 Waivers and exceptions. 

Section 26.207 provides the criteria that licensees must meet to authorize waivers and 

enact exceptions from the work hour requirements in § 26.205(d)(1) through (d)(5)(i).  The NRC 

proposes to make conforming changes to paragraphs within § 26.207 to ensure consistency 

between the implementation of the minimum days off requirements in § 26.205(d)(3) and the 

implementation of the maximum average hours worked requirements in proposed 

§ 26.205(d)(7). 

 

Section 26.207(a) 

Section 26.207(a) permits licensees to authorize waivers from the work hour 

requirements in § 26.205(d)(1) through (d)(5)(i) for conditions that meet the two criteria specified 

in § 26.207(a).  Section 26.207(a) would be revised in the proposed rule to authorize licensees 

to grant waivers from the work hour requirements in proposed § 26.205(d)(7) if the criteria in 

§ 26.207(a) are met. 

 

Section 26.207(b) 

Current § 26.207(b) relieves licensees from the minimum days off requirements of 

§ 26.205(d)(3) by allowing them to exclude shifts worked by security personnel during the actual 

conduct of NRC-evaluated force-on-force tactical exercises when calculating the individual’s 

number of days off.  The proposed rule would amend § 26.207(b) to permit licensees to exclude 

from the maximum average work hours requirements of proposed § 26.205(d)(7) the hours 

worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical 

exercises. 
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10 CFR 26.209 Self-declarations. 

Section 26.209 requires licensees to take immediate action in response to a self-

declaration by an individual who is working under, or being considered for, a waiver from the 

work hour controls in § 26.205(d)(1) through (d)(5)(i).  The NRC proposes to make a conforming 

change to § 26.209(a) to ensure consistency between the implementation of the minimum days 

off requirements in § 26.205(d)(3) and the implementation of the maximum average hours 

worked requirements in proposed § 26.205(d)(7). 

 

Section 26.209(a) 

Section 26.209(a) would be amended in the proposed rule to address the situation when 

an individual is performing, or being assessed for, work under a waiver of the requirements 

contained in proposed § 26.205(d)(7) and declares that, due to fatigue, he or she is unable to 

safely and competently perform his or her duties.  As in the current § 26.209(a), the licensee 

shall immediately stop the individual from performing any duties listed in § 26.4(a), except if the 

individual is required to continue performing those duties under other requirements in 

10 CFR Part 26.  If the subject individual must continue performing the duties listed in § 26.4(a) 

until relieved, then the licensee shall immediately take action to relieve the individual. 

 

10 CFR 26.211 Fatigue assessments. 

Section 26.211 currently requires licensees to conduct fatigue assessments under 

several conditions.  The NRC proposes to make conforming changes to paragraphs within 

§ 26.211 to ensure consistency between the implementation of the minimum days off 

requirements in § 26.205(d)(3) and the implementation of the maximum average hours worked 

requirements in proposed § 26.205(d)(7). 
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Section 26.211(b)(2)(iii) 

Section 26.211(b)(2)(iii) prohibits individuals from performing a post-event fatigue 

assessment if they evaluated or approved a waiver of the limits specified in § 26.205(d)(1) 

through (d)(5)(i) for any of the individuals who were performing or directing the work activities 

during which the event occurred if the event occurred while such individuals were performing 

work under that waiver.  The proposed rule would amend § 26.211(b)(2)(iii) to prohibit 

individuals from performing a post-event fatigue assessment if they evaluated or approved a 

waiver of the limits specified in proposed § 26.205(d)(7) for any of the individuals who were 

performing or directing the work activities during which the event occurred if the event occurred 

while such individuals were performing work under that waiver. 

 

Section 26.211(d) 

Current § 26.211(d) prohibits licensees from concluding that fatigue has not degraded or 

will not degrade the individual’s ability to safely and competently perform his or her duties solely 

on the basis that the individual’s work hours have not exceeded any of the limits specified in 

§ 26.205(d)(1) or that the individual has had the minimum rest breaks required in § 26.205(d)(2) 

or the minimum days off required in § 26.205(d)(3) through (d)(5).  The NRC proposes to amend 

§ 26.211(d) to include the maximum average work hours among the criteria that licensees may 

not solely rely on when concluding that fatigue has not degraded or will not degrade an 

individual’s ability to safely and competently perform his or her duties. 

 

V.  Specific Request for Comment 
 

 The NRC is seeking advice and recommendations from the public on this proposed rule.  

The NRC will consider all comments received within the limited scope of this proposed 
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rulemaking and address them in the final rule.  We are particularly interested in comments and 

supporting rationale from the public on the following issue:  Would the alternative approach 

provide comparable assurance of the management of cumulative fatigue as the current 

minimum days off requirements? 

 

VI. Availability of Documents 
 

The following table lists documents that are related to this proposed rule and available to 

the public and indicates how they may be obtained.  See Submitting Comments and Accessing 

Information of the SUPPLEMENTARY INFORMATION section on the physical locations and 

Web sites where the documents may be accessed. 

DOCUMENT PDR WEB ELECTRONIC 
READING 

ROOM 

(ADAMS) 
U.S. Nuclear Regulatory Commission, Regulatory Guide 
5.73, “Fatigue Management For Nuclear Power Plant 
Personnel” (March 2009). 

X  ML083450028 

PRM-26-5, Petition to Amend 10 CFR Part 26, “Fitness-
for-Duty Programs,” filed by the Nuclear Energy Institute 
(September 3, 2010). 

X Docket ID. NRC-
2010-0304 

ML102590440 

Anthony R. Pietrangelo on Behalf of the Nuclear Energy 
Institute; Notice of Receipt of Petition for Rulemaking, 
75 FR 65249 (October 22, 2010). 

 Docket ID. NRC-
2010-0304 

 

Request for Enforcement Discretion filed by the Nuclear 
Energy Institute (September 23, 2010). 

X  ML102710208 

PRM-26-6, Petition to Amend 10 CFR Part 26, filed by 
Eric Erb (August 17, 2010). 

X Docket ID. NRC-
2010-0310 

ML102630127 

Eric Erb; Notice of Receipt of Petition for Rulemaking, 
75 FR 71368 (November 23, 2010). 

 Docket ID. NRC-
2010-0310 

 

SECY-11-0003, Status of Enforcement Discretion 
Request and Rulemaking Activities Related to 10 CFR 
Part 26, Subpart I, “Managing Fatigue” 
(January 4, 2011). 

X  ML103420201 

SECY-11-0028, Options for Implementing an Alternative 
Interim Regulatory Approach to the Minimum Days Off 
Provisions of 10 CFR Part 26, Subpart I, “Managing 
Fatigue” (February 28, 2011). 

X  ML110390077 
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EGM-09-008, “Enforcement Guidance Memorandum—
Dispositioning Violations of NRC Requirements for Work 
Hour Controls Before and Immediately After a Hurricane 
Emergency Declaration” (September 24, 2009). 

X  ML092380177 

Staff Requirements – SECY-11-0003 – Status of 
Enforcement Discretion Request and Rulemaking 
Activities Related to 10 CFR Part 26, Subpart I, 
“Managing Fatigue” and SECY-11-0028 - Options for 
Implementing an Alternative Interim Regulatory 
Approach to the Minimum Days Off Provisions of 10 
CFR Part 26, Subpart I, “Managing Fatigue” (March 24, 
2011). 

X  ML110830971 

Updated Notice of Public Meeting to Discuss Part 26, 
Subpart I Implementation to Understand Unintended 
Consequences of the Minimum Day Off Requirements 
(November 15, 2010). 

X  ML103160388 

Summary of November 18, 2010, Public Meeting to 
Discuss Part 26, Subpart I Implementation to 
Understand Unintended Consequences of the Minimum 
Day Off Requirements (December 13, 2010). 

X  ML103430557 

Update - Notice of Public Meeting Regarding Part 26, 
Subpart I Minimum Days Off Requirements and Options 
Licensees May Implement to Receive Enforcement 
Discretion From These Requirements (December 30, 
2010). 

X  ML103550089 

Summary of January 6, 2011, Public Meeting Regarding 
Part 26, Subpart I Minimum Days Off Requirements and 
Options Licensees May Implement to Receive 
Enforcement Discretion from these Requirements 
(February 3, 2011). 

X  ML110280446 

Notice of Public Meeting to Discuss Alternatives to the 
Part 26, Subpart I, Minimum Days Off Requirements 
(January 14, 2011). 

X  ML110140315 

Summary of January 25, 2011, Public Meeting to 
Discuss Alternatives to the Part 26, Subpart I, Minimum 
Days Off Requirements. 

X  ML110340512 

Sunshine Federal Register Notice of February 8, 2011, 
Commission Briefing on the Implementation of Part 26, 
76 FR 5626 (February 1, 2011). 

X  ML110200295 

Transcript of February 8, 2011, Commission Briefing on 
the Implementation of Part 26. 

X  ML110410169 

 
 

VII. Criminal Penalties 
 

 For the purposes of Section 223 of the Atomic Energy Act (AEA), as amended, the NRC 

is issuing this proposed rule that would amend 10 CFR 26.205 under one or more of Sections 

161b, 161i, or 161o of the AEA.  Willful violations of the rule would be subject to criminal 
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enforcement.  Criminal penalties as they apply to regulations in 10 CFR Part 50 are discussed 

in § 50.111. 

 

VIII. Compatibility of Agreement State Regulations 

 
 Under the “Policy Statement on Adequacy and Compatibility of Agreement State 

Programs,” approved by the Commission on June 20, 1997, and published in the Federal 

Register on September 3, 1997 (62 FR 46517), this proposed rule is classified as compatibility 

“NRC.”  Compatibility is not required for Category “NRC” regulations.  The NRC program 

elements in this category are those that relate directly to areas of regulation reserved to the 

NRC by the AEA or the provisions of 10 CFR, and although an Agreement State may not adopt 

program elements reserved to the NRC, it may wish to inform its licensees of certain 

requirements via a mechanism that is consistent with a particular State’s administrative 

procedure laws but does not confer regulatory authority on the State. 

 

IX. Plain Language 

 
The Plain Writing Act of 2010 (Pub. L. 11 1-274) requires Federal agencies to write 

documents in a clear, concise, well-organized manner that also follows other best practices 

appropriate to the subject or field and the intended audience.  Although regulations are exempt 

under the Act, the NRC is applying the same principles to its rulemaking documents.  Therefore, 

the NRC has written this document, including the proposed amended and new rule language, to 

be consistent with the Plain Writing Act.  In addition, where existing rule language must be 

changed, the NRC has rewritten that language to improve its organization and readability.  The 

NRC requests comment on the proposed rule specifically with respect to the clarity and 
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effectiveness of the language used.  Comments should be sent to the NRC as explained in the 

ADDRESSES caption of this document.  

 

X. Voluntary Consensus Standards 

 
The NRC proposes using this standard instead of the following voluntary consensus 

standard developed by the American Nuclear Society (ANS):  American National Standards 

Institute (ANSI)/ANS-3.2-1988.  The NRC has determined that using a Government-unique 

standard would be justified.  The NRC declined to use the ANS standard when the fatigue 

management provisions in Subpart I of 10 CFR Part 26 were adopted in 2008.  (73 FR 16966; 

March 31, 2008, at 17170 (second and third column)).  The alternative for managing cumulative 

fatigue through a maximum average work hours requirement in this proposed rule has no 

counterpart in ANSI/ANS-3.2-1988 that could be adopted to manage cumulative fatigue, and the 

NRC declines to reconsider its overall decision in the 2008 rulemaking not to adopt the fatigue 

management approach embodied in the ANS standard.  Accordingly, the NRC concludes that 

there are no voluntary consensus standards that could be adopted in lieu of the proposal to 

adopt the Government-unique standard in this proposed rule. 

 

XI. Finding of No Significant Environmental Impact 

 
The Commission has determined under the National Environmental Policy Act of 1969, 

as amended, and the Commission’s regulations in Subpart A of 10 CFR Part 51, that this 

proposed rule, if adopted, would not be a major Federal action significantly affecting the quality 

of the human environment and, therefore, an environmental impact statement is not required.  

This proposed rule would allow licensees of nuclear power reactors to voluntarily use a different 

method from the one currently prescribed in the NRC’s regulations for determining whether 

certain nuclear power plant workers must be afforded time off from work. 
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The NRC has determined that the alternative for determining time off would not 

significantly alter the likelihood that there will be an increase in fatigued workers causing 

operational problems or a radiological event, or being unable to properly perform their functions.  

The alternative would provide affected licensees with a more-easily implemented approach for 

determining when subject individuals must be afforded the time off.  The NRC recognizes that 

there are unusual potential circumstances in which the proposed alternative requirement could 

be met and the schedule could be fatiguing.  Such schedules include having only one in every 

nine days off or consistently working the maximum allowable hours, which would likely result in 

cumulative fatigue.  However, the industry has stated that these unusual schedules are 

improbable.  The NRC believes that this proposed alternative approach, together with other 

aspects of the rule that will remain unchanged, would provide reasonable assurance that 

licensees will manage cumulative fatigue in a manner that contributes to the protection of public 

health and safety and common defense and security.  In addition, the proposed alternative is 

expected to reduce scheduling constraints on certain safety-beneficial practices.  Because the 

NRC’s regulatory objective would continue to be met under the alternative adopted in this 

proposed rule, there should be no change in environmental impacts, during operation or while 

the nuclear power plant is in shutdown, as compared with the environmental impact of the 

current rule. 

The primary alternative to this action would be the no-action alternative.  The no-action 

alternative could result in a greater administrative burden on nuclear power plant licensees in 

complying with the minimum days off requirements in the current rule, as compared with the 

alternative to the minimum days off requirements under the proposed rule.  In addition, 

individuals subject to minimum days off requirements could personally believe that their quality 

of life and work conditions are less under the no-action alternative, as compared with the 

alternative maximum average work hours requirements that could be selected under the 

proposed rule. 



  

29 
 

The no-action alternative would provide little or no environmental benefit.  In addition, 

the no-action alternative has led nuclear power plant licensees to use work scheduling 

approaches that, for example, reduce their capability to use the most knowledgeable workers in 

responding to plant events and conditions.  This may provide less safety and greater risk as 

compared with the less burdensome scheduling approaches that licensees would be allowed to 

use under the alternative to the minimum days off requirements under the proposed rule. 

For these reasons, the NRC concludes that this rulemaking would not have a significant 

adverse impact on the environment.  This discussion constitutes the environmental assessment 

for this proposed rule.  However, public stakeholders should note that the NRC is seeking public 

participation.  Comments on any aspect of this environmental assessment may be submitted to 

the NRC as indicated under the ADDRESSES section. 

 

XII. Paperwork Reduction Act Statement 

 
The public burden for this information collection is estimated to be 257 hours, which is 

insignificant.  Because the burden for this information collection is insignificant, Office of 

Management and Budget (OMB) clearance is not required.  Existing requirements were 

approved by the OMB Control Number 3150-0146. 

 

Abstract: 

This proposed rule would allow holders of nuclear power plant operating licenses to 

voluntarily use a different method than the one currently prescribed in the NRC’s regulations for 

determining when certain nuclear power plant workers must be afforded time off from work to 

ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  

Licensees using the alternative method would calculate a maximum average of 54 hours 

worked over a 6-week rolling window.  Burden would not increase for ongoing requirements, 

Comment [C2]: You’ve deleted “voluntary” 
throughout. Keep here? 
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such as scheduling work hours, recording calculations of work hours, or recording and trending 

problems regarding work hours.  Licensees choosing to use the alternate method would incur a 

one-time implementation burden to revise FFD procedures, modify their work hour tracking 

systems and individual work scheduling systems, and state in their FFD policies which method 

of fatigue management is being used. 

The NRC  is seeking public comment on the potential impact of the information 

collections contained in this proposed rule and on the following issues: 

 

1. Is the proposed information collection necessary for the proper performance of the 

functions of the NRC, including whether the information will have practical utility? 

2. Is the estimate of burden accurate? 

3. Is there a way to enhance the quality, utility, and clarity of the information to be 

collected? 

4. How can the burden of the information collection be minimized, including the use of 

automated collection techniques? 

 

The public may examine and have copied, for a fee, publicly available documents, including 

the NRC Form 670, ‘‘Information Required for Making an Insignificant Burden Determination To 

Support a Decision That OMB Clearance Is Not Required,’’ at the NRC’s PDR, One White Flint 

North, 11555 Rockville Pike, Room O–1 F21, Rockville, MD 20852.  The NRC Form 670 and 

proposed rule are available at the NRC’s Web site: http://www.nrc.gov/public-

involve/doccomment/omb/index.html for 60 days after the signature date of this notice. 

Send comments on any aspect of these proposed information collections, including 

suggestions for reducing the burden and on the above issues, by [Insert date 30 days after the 

date of publication in the Federal Register], to the Information Services Branch, U.S. Nuclear 

Regulatory Commission, Washington, DC 20555–0001, or by e-mail to 
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INFOCOLLECTS.RESOURCE@NRC.GOV; and to Christine J. Kymn, Desk Officer, Office of 

Information and Regulatory Affairs, NEOB–10202 (3150–0011), Office of Management and 

Budget, Washington, DC 20503.  Comments received after this date will be considered if it is 

practical to do so, but assurance of consideration cannot be given to comments received after 

this date.  You may also e-mail comments to ckym@omb.eop.gov or comment by telephone at 

202–395–4638. 

 

Public Protection Notification 

The NRC may not conduct or sponsor, and a person is not required to respond to, a 

request for information or an information collection unless the requesting document displays a 

currently valid OMB control number. 

 

XIII. Regulatory Analysis 

 
The NRC has not prepared a full regulatory analysis for this proposed rulemaking.  The 

NRC has determined that the proposed maximum average work hours requirement would 

provide reasonable assurance that subject individuals are not impaired due to cumulative 

fatigue caused by excessive work hours.  As such, adequate implementation of the alternative 

approach would maintain reasonable assurance that persons subject to work hour controls can 

safely and competently perform their assigned duties and therefore meets the intent of the 

current minimum days off requirement.  The 2008 10 CFR Part 26 final rule contained a 

regulatory analysis to support the minimum days off requirement.  Because the proposed 

approach would offer licensees an alternative that is generally equivalent to the current 

minimum days off requirements in managing cumulative fatigue, the 2008 final rule regulatory 

analysis also supports this proposed rule. 

mailto:INFOCOLLECTS.RESOURCE@NRC.GOV�
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Furthermore, both nuclear power plant licensees and individuals subject to the NRC’s 

existing requirements in 10 CFR 26.205(d)(3) governing minimum days off would derive 

substantial benefits if the NRC were to adopt an alternative approach for controlling cumulative 

fatigue through maximum average work hours that could be voluntarily adopted by those 

licensees.  In addition, the NRC concludes that providing an alternative would maintain the 

ability of those licensees to continue using scheduling practices that have a positive safety 

benefit.  The NRC’s conclusions in this regard are based upon information presented by two 

petitioners for rulemaking seeking changes to the work hour controls in 10 CFR 26.205, NEI’s 

request for enforcement discretion of those same regulatory provisions in 10 CFR 26.205, 

evidence gathered from stakeholders at the three public meetings, and analysis performed by 

the NRC staff and explained in a January 4, 2011, memorandum and a February 28, 2011, 

memorandum to the Commission.  In these memoranda, the NRC staff documented its 

evaluation of the options available to the Commission to address the concerns raised in the 

petitions for rulemaking and request for enforcement discretion.  At the February 8, 2011, 

Commission briefing on the implementation of 10 CFR Part 26, stakeholders appeared to 

support the use of an expedited rulemaking process to address the issues presented by the 

industry.  In view of all of this information, the NRC did not see any value in preparing a more 

detailed regulatory analysis for this proposed rule.  The NRC requests public comment on this 

draft regulatory analysis.  Comments on the draft regulatory analysis may be submitted to the 

NRC as indicated under the ADDRESSES section of this document. 

 

XIV. Regulatory Flexibility Certification 

 
Under the Regulatory Flexibility Act (5 U.S.C. 605(b)), the NRC certifies that this 

proposed rule will not, if promulgated, have a significant economic impact on a substantial 

number of small entities.  This proposed rule affects only licensees that do not fall within the 
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scope of the definition of “small entities” set forth in the Regulatory Flexibility Act or the size 

standards established by the NRC (10 CFR 2.810). 

 

XV. Backfitting 

 
The NRC has determined that the Backfit Rule, 10 CFR 50.109, would not apply to this 

proposed rule, nor would the proposed rule be inconsistent with any of the finality provisions in 

10 CFR Part 52.  The proposed rule, in 10 CFR 26.205(d)(7), would provide nuclear power plant 

licensees with an alternative for compliance with the existing controls in 10 CFR 26.205(d)(3) 

governing minimum days off for certain nuclear power plant workers.  Licensees would be free 

to comply with either the existing rule’s requirements governing minimum days off or with the 

proposed alternative requirements in 10 CFR 26.205(d)(7).  The NRC concludes that a backfit 

analysis would not be required for this proposed rule because this proposed rule would not 

contain any provisions that constitute backfitting. 

The proposed rule would not be inconsistent with any finality provisions in 

10 CFR Part 52.  No standard design certification rule or standard design approval issued under 

10 CFR Part 52, or currently being considered by the NRC, addresses fitness-for-duty 

requirements in 10 CFR Part 26.  Accordingly, there are no issues resolved in those design 

certification rules or design approvals that would be within the scope of the minimum days off 

controls in this proposed rule.  In addition, the NRC has not issued any combined licenses 

under 10 CFR Part 52.  Hence, there are currently no holders of combined licenses who would 

be protected by applicable issue finality provisions.  The NRC concludes that this proposed rule 

would not contain any provisions that would be inconsistent with any of the finality provisions in 

10 CFR Part 52. 
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List of Subjects in 10 CFR Part 26 
 

Alcohol abuse,  Alcohol testing,  Appeals,  Chemical testing,  Drug abuse,  Drug testing,  

Employee assistance programs,  Fitness for duty,  Management actions,  Nuclear power 

reactors,  Protection of information,  Reporting and recordkeeping requirements. 

For the reasons set out in the preamble and under the authority of the Atomic Energy 

Act of 1954, as amended; the Energy Reorganization Act of 1974, as amended; and 5 U.S.C. 

553, the NRC is proposing to adopt the following amendments to 10 CFR Part 26.  

 
PART 26 – FITNESS FOR DUTY PROGRAMS   
 
 1.  The authority citation for Part 26 continues to read as follows: 
 

Authority:  Secs. 53, 81, 103, 104, 107, 161, 68 Stat. 930, 935, 936, 937, 948, as 

amended, sec. 1701, 106 Stat. 2951, 2952, 2953 (42 U.S.C. 2073, 2111, 2112, 2133, 2134, 

2137, 2201, 2297f); secs. 201, 202, 206, 88 Stat. 1242, 1244, 1246, as amended (42 U.S.C. 

5841, 5842, 5846). 

 

 2.  Section 26.203 is amended by revising paragraphs (d)(2), (e)(1), (e)(1)(i), and 

(e)(1)(ii) to read as follows: 

 
§ 26.203 General provisions. 

 

 *  *  *  *  * 

 

(d) *  *  * 

(2) For licensees implementing the requirements of § 26.205(d)(3), records of shift 

schedules and shift cycles, or, for licensees implementing the requirements of § 26.205(d)(7), 
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records of shift schedules and records showing the beginning and end times and dates of all 

averaging periods, of individuals who are subject to the work hour controls in § 26.205; 

 

 *  *  *  *   

 

(e) *  *  * 

(1) A summary for each nuclear power plant site of all instances during the previous 

calendar year when the licensee waived one or more of the work hour controls specified in 

§ 26.205(d)(1) through (d)(5)(i) and (d)(7) for individuals described in § 26.4(a).  The summary 

must include only those waivers under which work was performed.  If it was necessary to waive 

more than one work hour control during any single extended work period, the summary of 

instances must include each of the work hour controls that were waived during the period.  For 

each category of individuals specified in § 26.4(a), the licensee shall report: 

(i) The number of instances when each applicable work hour control specified in 

§ 26.205(d)(1)(i) through (d)(1)(iii), (d)(2)(i) and (d)(2)(ii), (d)(3)(i) through (d)(3)(v), and (d)(7) 

was waived for individuals not working on outage activities; 

(ii) The number of instances when each applicable work hour control specified in 

§ 26.205(d)(1)(i) through (d)(1)(iii), (d)(2)(i) and (d)(2)(ii), (d)(3)(i) through (d)(3)(v), (d)(4) and 

(d)(5)(i), and (d)(7) was waived for individuals working on outage activities; and 

 

  *  *  *  *  * 

 

 3.  Section 26.205 is amended by revising paragraphs (b)(5), (d)(4), (d)(5)(i), (d)(5)(ii), 

and (e)(1)(i) and the introductory text of paragraph (d)(3), and adding a new paragraph (d)(7) to 

read as follows: 
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§ 26.205 Work hours. 

 

  *  *  *  *  * 

 

(b) *  *  * 

(5) Incidental duties performed off site.  Licensees may exclude from the calculation of 

an individual’s work hours unscheduled work performed off site (e.g., technical assistance 

provided by telephone from an individual’s home), provided the total duration of the work does 

not exceed a nominal 30 minutes during any single break period.  For the purposes of 

compliance with the minimum break requirements of § 26.205(d)(2), and the minimum days off 

requirements of § 26.205(d)(3) through (d)(5) or the maximum average work hours 

requirements of § 26.205(d)(7), such duties do not constitute work periods, work shifts, or hours 

worked. 

 

 *  *  *  *  * 

 

(d) *  *  * 

(3) Licensees shall either ensure that individuals have, at a minimum, the number of 

days off specified in this paragraph, or comply with the requirements for maximum average work 

hours in § 26.205(d)(7).  For the purposes of this section, a day off is defined as a calendar day 

during which an individual does not start a work shift.  For the purposes of calculating the 

average number of days off required in this paragraph, the duration of the shift cycle may not 

exceed 6 weeks. 

 

  *  *  *  *  * 
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 (4) During the first 60 days of a unit outage, licensees need not meet the requirements of 

§ 26.205(d)(3) or (d)(7) for individuals specified in § 26.4(a)(1) through (a)(4), while those 

individuals are working on outage activities.  However, the licensee shall ensure that the 

individuals specified in § 26.4(a)(1) through (a)(3) have at least 3 days off in each successive 

(i.e., non-rolling) 15-day period and that the individuals specified in § 26.4(a)(4) have at least 1 

day off in any 7-day period; 

 

 (5) *  *  * 

(i) During the first 60 days of a unit outage or a planned security system outage, 

licensees need not meet the requirements of § 26.205(d)(3) or (d)(7).  However, licensees shall 

ensure that these individuals have at least 4 days off in each successive (i.e., non-rolling) 15-

day period; and 

(ii) During the first 60 days of an unplanned security system outage or increased threat 

condition, licensees need not meet the requirements of § 26.205(d)(3), (d)(5)(i), or (d)(7). 

 

 *  *  *  *  * 

 

(7) Licensees may, as an alternative to complying with the minimum days off 

requirements in § 26.205(d)(3), comply with the requirements for maximum average work hours 

in this paragraph.  Licensees voluntarily choosing to comply with the alternative maximum 

average work hours requirements in this paragraph are not relieved from complying with all 

other requirements in § 26.205 other than § 26.205(d)(3). 

 (i) Individuals may not work more than a weekly average of 54 hours, calculated using a 

rolling period of up to six (6) weeks, which rolls by no more than 7 consecutive calendar days at 

any time. 
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 (ii) Each licensee shall state, in its FFD policy and procedures required by § 26.27 and 

§ 26.203(a) and (b), with which requirements the licensee is complying:  the minimum days off 

requirements in § 26.205(d)(3) or maximum average work hours requirements in § 26.205(d)(7). 

 

 (e) *  *  * 

 

 (1) *  *  * 

(i) Individuals whose actual hours worked during the review period exceeded an average 

of 54 hours per week in any shift cycle while the individuals’ work hours are subject to the 

requirements of § 26.205(d)(3) or in any averaging period of up to 6 weeks, using the same 

averaging period durations that the licensees use to control the individuals’ work hours, while 

the individuals’ work hours are subject to the requirements of § 26.205(d)(7); 

 

 *  *  *  *  * 

 
 4. Section 26.207 is amended by revising paragraphs (a) and (b) to read as follows: 

 

§ 26.207 Waivers and assessments. 

 

(a) Waivers. Licensees may grant a waiver of one or more of the work hour controls in 

§ 26.205(d)(1) through (d)(5)(i) and (d)(7), as follows: 

 

 *  *  *  *  * 

 

(b) Force-on-force tactical exercises. For the purposes of compliance with the minimum 

days off requirements of § 26.205(d)(3) or the maximum average work hours requirements of 
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§ 26.205(d)(7), licensees may exclude shifts worked by security personnel during the actual 

conduct of NRC-evaluated force-on-force tactical exercises when calculating the individual’s 

number of days off or hours worked, as applicable. 

 

 *  *  *  *  * 

 
5. Section 26.209 is amended by revising paragraph (a) to read as follows: 

 

§ 26.209 Self-declarations. 

 (a) If an individual is performing, or being assessed for, work under a waiver of one or 

more of the requirements contained in § 26.205(d)(1) through (d)(5)(i) and (d)(7) and declares 

that, due to fatigue, he or she is unable to safely and competently perform his or her duties, the 

licensee shall immediately stop the individual from performing any duties listed in § 26.4(a), 

except if the individual is required to continue performing those duties under other requirements 

of 10 CFR Part 26.  If the subject individual must continue performing the duties listed in 

§ 26.4(a) until relieved, the licensee shall immediately take action to relieve the individual. 

 

  *  *  *  *  * 

 

 6. Section 26.2011 is amended by revising paragraphs (b)(2)(iii) and (d) to read as 

follows: 

 

§ 26.211 Fatigue assessments. 

 *  *  *  *  * 

 

(b) *  *  * 
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 (2) *  *  * 

 

 (iii) Evaluated or approved a waiver of one or more of the limits specified in 

§ 26.205(d)(1) through (d)(5)(i) and (d)(7) for any of the individuals who were performing or 

directing (on site) the work activities during which the event occurred, if the event occurred while 

such individuals were performing work under that waiver. 

 

  *  *  *  *  * 

 
 (d) The licensee may not conclude that fatigue has not or will not degrade the 

individual’s ability to safely and competently perform his or her duties solely on the basis that 

the individual’s work hours have not exceeded any of the limits specified in § 26.205(d)(1), the 

individual has had the minimum breaks required in § 26.205(d)(2) or minimum days off required 

in § 26.205(d)(3) through (d)(5), as applicable, or the individual’s hours worked have not exceed 

the maximum average number of hours worked in § 26.205(d)(7). 

 

  *  *  *  *  * 

 
   Dated at Rockville, Maryland, this xx th day of Xxxxx,  2011.  
 
          For the Nuclear Regulatory Commission. 
 

 
R. William Borchardt 
Executive Director  
   for Operations.
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 (2) *  *  * 

 

(iii) Evaluated or approved a waiver of one or more of the limits specified in § 26.205(d)(1) through (d)(5)(i) and 

(d)(7) for any of the individuals who were performing or directing (on site) the work activities during which the event 

occurred, if the event occurred while such individuals were performing work under that waiver. 

 

  *  *  *  *  * 

 (d) The licensee may not conclude that fatigue has not or will not degrade the individual’s ability to safely and 

competently perform his or her duties solely on the basis that the individual’s work hours have not exceeded any of the 

limits specified in § 26.205(d)(1), the individual has had the minimum breaks required in § 26.205(d)(2) or minimum days 

off required in § 26.205(d)(3) through (d)(5), as applicable, or the individual’s hours worked have not exceed the maximum 

average number of hours worked in § 26.205(d)(7). 

 

  *  *  *  *  * 

 
   Dated at Rockville, Maryland, this xx th day of Xxxxx,  2011.  
 
          For the Nuclear Regulatory Commission. 
 

 
R. William Borchardt 
Executive Director  
   for Operations.  

 
ADAMS: ML  Template No.:                                                 
□ Non-Publicly Available  □ Publicly Available         /          /           
□ Non-Sensitive   □ Non-Sensitive-copyright 
□ Sensitive   □ Sensitive-copyright 
 
DISTRIBUTION:   
SBurns TRothschild MItzkowitz BJones/Chron OGC R/F  
ADAMS Accession No.:  MLXXXXXXXXX 
OFFICE OGC OGC OGC OGC OIS ADM 
NAME HBenowitz BJones TRothschild SBurns TBoyce CBladey 
DATE   3/31/11    /   /11    /   /11    /   /11    /   /11   3/31/11 
OFFICE NRO NRR RES NSIR OE  
NAME MJohnson ELeeds BSheron JWiggins RZimmerman  
DATE    /   /11    /   /11    /   /11    /   /11    /   /11  

OFFICIAL RECORD COPY 



DRAFT  

1 
 

 [7590-01-P]  

 
NUCLEAR REGULATORY COMMISSION 

 
10 CFR Part 26 

 
RIN 3150-AI94 

 
[NRC-2011-0058] 

 
Alternative to Minimum Days Off Requirements 

 
 
AGENCY:  Nuclear Regulatory Commission. 
 
ACTION:  Proposed rule.    
 
SUMMARY:  The U.S. Nuclear Regulatory Commission (NRC or the Commission) is proposing 

to amend its regulations governing the fitness for duty of workers at nuclear power plants.  

These amendments would allow holders of nuclear power plant operating licenses to voluntarily 

use a different method from the one currently prescribed in the NRC’s regulations for 

determining when certain nuclear power plant workers must be afforded time off from work to 

ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.   

 
DATES:  Submit comments by [Insert date 30 days after the date of publication in the 

Federal Register].  Comments received after this date will be considered if it is practical to do 

so, but the Commission is able to ensure consideration only for comments received before this 

date.  Requests for extension of the comment period will not be granted. 

 
ADDRESSES:  Please include Docket ID NRC-2011-0058 in the subject line of your comments. 

For instructions on submitting comments and accessing documents related to this action, see 

“Submitting Comments and Accessing Information” in the SUPPLEMENTARY INFORMATION 

section of this document.  
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You may submit comments by any one of the following methods. 

• Federal rulemaking Web site: Go to http://www.regulations.gov and search for 

documents filed under Docket ID NRC-2011-0058.  Address questions about NRC 

dockets to Carol Gallagher, telephone:  301-492-3668, e-mail: 

Carol.Gallager@nrc.gov.  

• Mail comments to:  Secretary, U.S. Nuclear Regulatory Commission, Washington, 

DC 20555-0001, ATTN: Rulemakings and Adjudications Staff.  

• E-mail comments to:  Rulemaking.Comments@nrc.gov.  If you do not receive a 

reply e-mail confirming that we have received your comments, contact us directly at 

301-415-1677. 

• Hand-deliver comments to:  11555 Rockville Pike, Rockville, Maryland 20852, 

between 7:30 a.m. and 4:15 p.m. Federal workdays (telephone:  301- 415-1677).  

• Fax comments to:  Secretary, U.S. Nuclear Regulatory Commission at 301-415-

1101. 

 
FOR FURTHER INFORMATION CONTACT:  Howard Benowitz, Office of the General Counsel, 

U.S. Nuclear Regulatory Commission, Washington DC 20555; telephone:  301-415-4060; e-

mail:  Howard.Benowitz@nrc.gov.  

 
SUPPLEMENTARY INFORMATION: 

 I. Submitting Comments and Accessing Information 

 II. Background 

  A. NRC’s Current Regulations 

  B. Stakeholder Reaction to the Current Fitness for Duty Requirements 

  C. Public Meetings and Commission Direction 

 III. Description of the Proposed Rule 
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A. Maximum Average of 54 Hours Worked Over a 6-week Rolling Window 

  B. Alternative to the Minimum Days Off Requirements 

  C. Applicability 

 IV. Section-by-Section Analysis 

 V. Specific Request for Comment 

 VI. Availability of Documents 

VII. Criminal Penalties 

VIII.    Compatibility of Agreement State Regulations 

IX. Plain Language 

X. Voluntary Consensus Standards 

XI.   Finding of No Significant Environmental Impact 

XII.  Paperwork Reduction Act Statement 

XIII. Regulatory Analysis 

XIV. Regulatory Flexibility Certification 

XV. Backfit Analysis 

 

I. Submitting Comments and Accessing Information 

 
Comments submitted in writing or in electronic form will be posted on the NRC Web site 

and on the Federal rulemaking Web site, http://www.regulations.gov.  Because your comments 

will not be edited to remove any identifying or contact information, the NRC cautions you against 

including any information in your submission that you do not want to be publicly disclosed.  The 

NRC requests that any party soliciting or aggregating comments received from other persons for 

submission to the NRC inform those persons that the NRC will not edit their comments to 

remove any identifying or contact information, and therefore, they should not include any 

information in their comments that they do not want publicly disclosed.  

http://www.regulations.gov/�
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You can access publicly available information related to this document using the 

following methods: 

• NRC's Public Document Room (PDR):  The public may examine and have copied, 

for a fee, publicly available documents at the NRC's PDR, Room O-1F21, One White 

Flint North, 11555 Rockville Pike, Rockville, Maryland 20852. 

• NRC's Agencywide Documents Access and Management System (ADAMS):  

Publicly available documents created or received at the NRC are available 

electronically at the NRC's Electronic Reading Room at http://www.nrc.gov/reading-

rm/adams.html.  From this page, the public can gain entry into ADAMS, which 

provides text and image files of NRC's public documents.  If you do not have access 

to ADAMS or if there are problems in accessing the documents located in ADAMS, 

contact the NRC's PDR reference staff at 1-800-397-4209, or 301-415-4737, or by e-

mail to PDR.Resource@nrc.gov.  

• Federal Rulemaking Web Site:  Public comments and supporting materials related 

to this proposed rulemaking can be found at http:// www.regulations.gov by 

searching on Docket ID NRC-2011-0058.  

   

II. Background 
 

A. NRC’s Current Regulations 

 On March 31, 2008, the NRC adopted a final rule which substantially revised its 

regulations for fitness for duty (FFD) in Title 10 of the Code of Federal Regulations 

(10 CFR) Part 26 (73 FR 16966; March 31, 2008).  The revised regulations updated the NRC’s 

FFD requirements and made them more consistent with other relevant Federal rules, guidelines, 

and drug and alcohol testing programs that impose similar requirements on the private sector.  

In addition, by establishing clear and enforceable requirements for the management of worker 
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fatigue, the amendments require nuclear power plant licensees to ensure that worker fatigue 

does not adversely affect public health and safety and the common defense and security.  

Among these fatigue management requirements is a minimum days off requirement, which 

requires licensees to manage cumulative fatigue by providing workers with a minimum number 

of days off over the course of a period not to exceed 6 weeks. 

 

B. Stakeholder Reaction to the Current Fitness for Duty Requirements 

On September 3, 2010, the Nuclear Energy Institute (NEI) submitted a petition for 

rulemaking (PRM-26-5).  In PRM-26-5, the NEI states that “the new rule has resulted in 

consequences not originally envisioned when the rule was developed and that these 

consequences have diminished the safety benefits of the rule.”  The NEI states that the 

unintended consequences stem from the minimum days off requirements, specifically 

§ 26.205(d)(3) through § 26.205(d)(6), because they create an undue level of complexity and 

inflexibility in managing worker fatigue.  These regulations mandate a specified minimum 

average number of days off per week, averaged over a fixed time period.  The minimum 

average number of days off depends on the duties the individual performs and, for 

§ 26.205(d)(3), the length of an individual’s shift schedule (i.e., whether the individual is working 

8-, 10- or 12-hour shifts). 

The NEI requests, among other changes, that 10 CFR Part 26, Subpart I, be amended 

to replace the minimum days off requirements in § 26.205(d) with a performance-based 

objective, consisting of an average of 54 hours worked per week, averaged over a calendar 

quarter.  The NEI also proposes changing the § 26.205(e)(1) annual assessment of actual hours 

worked and performance of individuals subject to the work hour controls to a quarterly 

assessment to provide a more frequent review of hours worked.  The NEI proposes to eliminate 

the minimum days off requirements in § 26.205(d)(3) through § 26.205(d)(6), while the work 
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hour limits and break requirements in § 26.205(d)(1)(i)-(iii) and (d)(2)(i)-(ii), respectively, would 

remain unchanged. 

Separately from PRM-26-5, on September 23, 2010, the NEI submitted a request for 

enforcement discretion regarding the minimum days off provisions of Part 26.  The request 

reiterates the NEI’s opinion that the regulations that govern fatigue management impede “many 

safety-beneficial practices at plant sites, adversely [impact] the quality of life of covered workers, 

and [result] in conflicts between rule requirements and represented bargaining unit 

agreements.”  The letter requests that the NRC “exercise enforcement discretion from the 

[minimum days off] provisions of the rule” until the final disposition of PRM-26-5. 

Mr. Erik Erb, a nuclear security officer at the Nine Mile Point Nuclear Station, submitted 

a petition for rulemaking (PRM-26-6) on August 17, 2010.  Mr. Erb requests that the NRC 

amend 10 CFR Part 26, Subpart I, to decrease the minimum days off requirement for security 

officers working 12-hour shifts from an average of 3 days per week to an average of 2.5 or 2 

days per week.  This petition was endorsed by 91 security officers. 

 

C. Public Meetings and Commission Direction 

The NRC held a public meeting on November 18, 2010, to learn, directly from the 

affected stakeholders, more details about the unintended consequences of the minimum days 

off requirements.  Although some of the stakeholders are comfortable with the current minimum 

days off requirements, the stakeholders at this public meeting claimed that the unintended 

consequences have diminished the safety benefits of the fatigue management provisions of 

10 CFR Part 26 and expressed the need for an alternative that is simpler and would provide 

greater scheduling flexibility.  Additional public meetings were held on January 6, 2011, and 

January 25, 2011, to provide opportunities for stakeholders and the NRC to discuss alternatives 

to the minimum days off requirements.   
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In a February 8, 2011, public meeting, the NRC staff and stakeholders briefed the 

Commission on the implementation of the 10 CFR Part 26 fatigue management requirements.  

The nuclear power industry stakeholders conveyed many of the same concerns raised in the 

three public meetings.  The NRC staff presented the scientific and technical bases for the 

current requirements for managing cumulative fatigue and a proposal to address the concerns 

raised by the industry stakeholders.  The NRC staff proposed a maximum average 54-hour work 

week, averaged over a 6-week rolling period, as an alternative to the § 26.205(d)(3) minimum 

days off requirements.  The NRC staff and industry stakeholders generally agreed that this 

proposal could provide the relief sought by the industry while meeting the objectives of the 

minimum days off requirements.  Other stakeholders were less certain that the NRC should 

consider proposals to change the current requirements. 

On March 24, 2011, the Commission issued a Staff Requirements Memorandum that 

directed the NRC staff to conduct a rulemaking to provide an alternative to the minimum days 

off requirements that would be consistent with the proposal presented by the NRC staff at the 

February 8, 2011, briefing.  The Commission limited the scope of the rulemaking to the 

alternative to the minimum days off requirements and instructed the NRC staff to consider other 

issues related to the petitions for rulemaking, other changes to 10 CFR Part 26, and comments 

received in this rulemaking proceeding that are outside the limited scope of this rulemaking, in a 

separate rulemaking effort.  The Commission also directed the staff to expedite this rulemaking 

and provide a 30-day public comment period for this proposed rule instead of the typical 75-day 

public comment period. 
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 III. Description of the Proposed Rule 

 
A. Maximum Average of 54 Hours Worked Over a 6-week Rolling Window 

One cause of cumulative fatigue is consecutive days of restricted or poor quality sleep.  

In turn, consecutive days of restricted or poor quality sleep may be caused by such things as 

shift-work, extended work days, and extended work weeks.  Currently, Subpart I of 

10 CFR Part 26 requires nuclear power plant licensees to manage cumulative fatigue primarily 

by providing individuals with a minimum number of days off over the course of a period not to 

exceed 6 weeks.  The distribution of the days off during the 6-week period acts to either prevent 

or mitigate cumulative fatigue. 

An alternative method for managing cumulative fatigue would be to establish a 

requirement to limit actual hours worked instead of mandating the number of days off that 

individuals receive.  A limit on actual hours worked, when applied to schedules that require 

regular shift coverage, would limit the number of work hours that can contribute to cumulative 

fatigue and, as a practical matter, result in periodic days off for recovery rest.  A schedule 

resulting in a weekly average of 54 hours worked, calculated using a rolling period of up to 6 

weeks, would be such a schedule. 

In general, most individuals that work their normal shift schedule and receive only the 

minimum number of days off required under the current minimum days off requirements of 

§ 26.205(d)(3) could average as many as 54 hours of work per week.  However, the NEI has 

indicated that implementation of the minimum days off requirements has reduced licensee 

scheduling flexibility and imposed a substantial administrative burden.  By comparison, limiting 

work hours to an average of not more than 54 hours per week by using a rolling window (i.e., 

averaging period) of up to 6 weeks would limit the number of consecutive weeks of extended 

work hours that an individual can work by using a comparable but simpler and more flexible 

requirement.  The 6 week limit would also remain consistent with the averaging duration and 
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technical basis of the minimum days off requirements, as described in the Statement of 

Considerations (SOC) for the 2008 10 CFR Part 26 final rule.  In addition, this alternative would 

not depend on the length of an individual’s shift schedule and would eliminate the burden of 

tracking the number of days off that an individual receives in a period not to exceed 6 weeks.  

Based on stakeholder comments, the alternative would relieve operational burdens by enabling 

licensee personnel to engage in certain safety-beneficial practices with fewer scheduling 

restrictions, such as holding off-shift shift manager meetings and using the most knowledgeable 

workers in responding to plant events and conditions. 

In summary, the maximum number of hours that could be worked under the proposed 

alternative approach would be comparable to the maximum number of hours that can be worked 

by most individuals under the current 10 CFR Part 26 minimum days off requirements, except 

that the alternative requirement would provide for greater simplicity and flexibility.  This 

proposed approach could be used only in place of the minimum days off requirements in 

§ 26.205(d)(3) and would be applicable only to individuals subject to work hour controls under 

§ 26.205(a).  Under § 26.205(a), the subject individuals are those described in § 26.4(a).  The 

NRC determination that the proposed alternative would be equivalent to the minimum days off 

requirements considered the collective advantages and disadvantages of having all individuals 

who are subject to the work hour controls under a single set of cumulative fatigue management 

requirements.  Thus, licensees would not be able to subject one group of individuals under 

§ 26.4(a) to the requirements in § 26.205(d)(3) and another group of individuals under § 26.4(a) 

to proposed § 26.205(d)(7) requirements.  Allowing licensees to implement the minimum days 

off and proposed alternative requirements simultaneously would also create a burden for NRC 

oversight and inspections. 

Although the rolling schedule required under the proposed alternative approach would 

limit the number of consecutive extended work weeks and thereby limit the potential for 

cumulative fatigue, there are unusual potential circumstances in which the proposed alternative 
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requirement could be met and the schedule could be fatiguing.  Such schedules include having 

only one in every nine days off or consistently working the maximum allowable hours, which 

would likely result in cumulative fatigue.  However, the industry has stated that these unusual 

schedules are improbable.  The NRC believes that this proposed alternative approach, together 

with other aspects of the rule that will remain unchanged, would provide reasonable assurance 

that licensees will manage cumulative fatigue in a manner that contributes to the protection of 

public health and safety and common defense and security. 

B. Proposed Alternative to the Minimum Days Off Requirements 

The NRC proposes to create a new § 26.205(d)(7) that would contain the proposed 

alternative.  The proposed rule would allow nuclear power plant licensees and other entities 

identified in § 26.3(a) and, if applicable, (c) and (d) to choose whether or not to implement this 

alternative approach, in lieu of compliance with the current rule’s minimum days off 

requirements in § 26.205(d)(3).  The NRC is not proposing to remove the current § 26.205(d)(3) 

minimum days off requirements and mandate that all licensees instead adopt new maximum 

average work hour requirements.  Some licensees may be satisfied with the current 

requirements.  In addition, a mandated change would constitute backfitting under the NRC’s 

Backfit Rule, 10 CFR 50.109.  None of the exceptions in § 50.109(a)(4) to preparation of a 

backfit analysis could be justified, and a backfit analysis could not demonstrate that a 

mandatory rule would constitute a cost-justified substantial increase in protection to public 

health and safety or common defense and security.  For these reasons, the NRC has decided to 

propose the maximum weekly average of 54 work hours, averaged over a rolling window of up 

to 6 weeks, as an alternative to the minimum days off requirements. 

 

C. Applicability  

Consistent with the current rule’s minimum days off requirements in § 26.205(d)(3), the 

proposed alternative maximum average work hours provisions would apply to all periods of 
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operations, with several specified exceptions:  during force-on-force exercises and plant 

emergencies and for security personnel when they are needed to maintain the common defense 

and security.  In those limited circumstances, special provisions, described below, would apply.  

In addition, licensees currently have the option under § 26.205(d)(4) to comply with the 

minimum days off requirements in either § 26.205(d)(3) or § 26.205(d)(4) during unit outages 

when the affected individuals are working on outage activities, and have the option under 

§ 26.205(d)(5) to comply with the minimum days off requirements in either § 26.205(d)(3) or 

§ 26.205(d)(5) during unit outages, security system outages, or increased threat conditions.  

Under the proposed rule, licensees also would have the option to comply with the maximum 

average work hours requirements under the above conditions.  The reasons that the 

Commission permits the exceptions and options involving the minimum days off requirements 

are explained in the SOC for the 2008 10 CFR Part 26 final rule.  Because the proposed 

optional approach would offer licensees an equivalent minimum days off alternative that is 

equally effective at managing cumulative fatigue, the 2008 10 CFR Part 26 final rule SOC also 

provides the justification for why the proposed alternative would apply to the exceptions and 

options described herein. 

The current rule, in § 26.205(d)(4), offers licensees the option to apply different minimum 

days off requirements during the first 60 days of a unit outage for individuals working on outage 

activities.  During this part of outages, licensees are not required to calculate the requisite 

number of an individual’s days off by a weekly average over a period of up to 6 weeks.  The 

regulation requires licensees who choose the outage option to provide affected individuals with 

a fixed number of days off over a 15-day period or 7-day period, depending on the duties 

performed by the individuals.  Similarly, the cumulative fatigue management provisions for 

security personnel in current § 26.205(d)(5)(i) allow licensees, during the first 60 days of a unit 

outage or a planned security system outage, the option to comply with the minimum days off 

requirements in § 26.205(d)(3) or provide security personnel with a fixed number of days off 
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over a 15-day period.  Under proposed § 26.205(d)(4) and (d)(5)(i), licensees that choose the 

alternative maximum average work hours approach during non-outage periods would have the 

option to use the proposed alternative or the fixed number of days off approaches during the 

first 60 days of outages. 

During the first 60 days of an unplanned security system outage or increased threat 

condition, current § 26.205(d)(5)(ii) provides a discretionary exception from the minimum days 

off requirement in § 26.205(d)(3) and (d)(5)(i) so that security personnel subject to the work hour 

requirements would not be required to meet the minimum days off requirements.  The proposed 

§ 26.205(d)(5)(ii) would permit licensees who implement the maximum average work hours 

approach during non-outage periods to not meet the proposed § 26.205(d)(7) requirements 

during the first 60 days of an unplanned security system outage or increased threat condition. 

Section 26.207(b) of the current regulations relieves licensees from the minimum days 

off requirements of § 26.205(d)(3) by allowing licensees to exclude shifts worked by security 

personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises when 

calculating the individuals’ required number of days off.  The proposed rule would permit 

licensees who implement the proposed alternative during non-outage periods to exclude from 

the proposed § 26.205(d)(7), calculations of the hours worked by security personnel during the 

actual conduct of NRC-evaluated force-on-force tactical exercises. 

Current § 26.207(c) provides a licensee relief from the work hour control requirements of 

§ 26.205 for security personnel upon written notification from the NRC, for the purpose of 

assuring the common defense and security for a period the NRC defines.  In the proposed rule, 

licensees would also be relieved from the requirements of proposed § 26.205(d)(7) in this 

situation. 

As stated in current § 26.207(d), a licensee need not meet the work hour controls, 

including the minimum days off requirements, during declared emergencies, as defined in the 

licensee’s emergency plan.  Under the proposed rule, consistent with the current approach for 
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minimum days off requirements during declared emergencies, licensees would not need to meet 

the requirements of the proposed § 26.205(d)(7) during the period of the declared emergency. 

The NRC Office of Enforcement issued EGM-09-008, “Enforcement Guidance 

Memorandum—Dispositioning Violations of NRC Requirements for Work Hour Controls Before 

and Immediately After a Hurricane Emergency Declaration,” dated September 24, 2009, to give 

the NRC staff guidance for processing violations of work hour controls requirements during 

conditions before and immediately after the declaration of an emergency for a hurricane, when 

licensees sequester plant staff on site to ensure personnel are available for relief of duties, and 

potentially granting enforcement discretion for the affected requirements.  Under EGM-09-008, 

the NRC may exercise enforcement discretion and not cite licensees for violations of 

10 CFR 26.205(c) and (d) while a licensee sequesters site personnel in preparation for 

hurricane conditions that are expected to result in the declaration of an emergency caused by 

high winds.  The EGM refers to § 26.205(d) generally, and therefore, the requirements in 

proposed § 26.205(d)(7) would also fall under the enforcement discretion described by EGM-09-

008. 

 

IV. Section-by-Section Analysis 
  

10 CFR 26.203 General provisions. 

Section 26.203 establishes requirements for licensees’ fatigue management policies, 

procedures, training, examinations, recordkeeping, and reporting.  The NRC proposes to make 

conforming changes to paragraphs within § 26.203 to ensure consistency between the 

implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation 

of the maximum average work hours requirements in proposed § 26.205(d)(7). 
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Section 26.203(d)(2) 

Section 26.203(d)(2) currently requires licensees to retain records of shift schedules and 

shift cycles of individuals who are subject to the work hour requirements established in 

§ 26.205.  These records are necessary, in part, to ensure that documentation of the licensee’s 

fatigue management program is retained and available for the NRC inspectors to verify that 

licensees are complying with the work hour requirements and waiver and fatigue assessment 

provisions.  Because licensees that implement the alternative would need to show inspectors 

that individuals subject to the new work hour controls have not exceeded the average weekly 

work hour limit, inspectors would need to know the averaging periods used by the licensee.  

Therefore, the NRC proposes to amend § 26.203(d)(2) to include the requirement that licensees 

implementing the requirements in proposed § 26.205(d)(7) maintain records showing the 

beginning and end times and dates of all 6-week or shorter averaging periods.  These licensees 

would also need to retain records of shift schedules to ensure compliance with the requirements 

in § 26.205(c) and § 26.205(d)(2). 

 

Section 26.203(e)(1) 

Current § 26.203(e)(1) requires licensees to provide the NRC with an annual summary 

of all instances during the previous calendar year in which the licensee waived each of the work 

hour controls specified in § 26.205(d)(1) through (d)(5)(i) for individuals who perform the duties 

listed in § 26.4(a)(1) through (a)(5).  Section 26.203(e)(1) would be revised in the proposed rule 

to require licensees to also report the instances when the licensee waived the requirements in 

proposed § 26.205(d)(7). 

 

Section 26.203(e)(1)(i) and (e)(1)(ii) 

Section 26.203(e)(1)(i) and (e)(1)(ii) requires licensees to report whether work hour 

controls are waived for individuals working on normal plant operations or working on outage 
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activities.  The proposed rule would require licensees to include whether the alternative 

requirements in proposed § 26.205(d)(7) were waived during normal plant operations or while 

working on outage activities. 

 

10 CFR 26.205 Work hours. 

Section 26.205 sets forth the NRC’s requirements governing work hour controls 

applicable to individuals performing the duties in 10 CFR 26.4(a)(1) through (a)(5).  The NRC 

proposes to add a new § 26.205(d)(7) and make conforming changes to existing paragraphs 

within § 26.205 to ensure consistency between the implementation of the minimum days off 

requirements in § 26.205(d)(3) and the implementation of the maximum average work hours 

requirements in proposed § 26.205(d)(7). 

 

Section 26.205(b)(5) 

Section 26.205(b)(5) currently allows licensees to exclude from the calculation of an 

individual’s work hours unscheduled work performed off site (e.g., technical assistance provided 

by telephone from an individual’s home), provided the total duration of the work does not 

exceed a nominal 30 minutes during any single break period.  For the purposes of compliance 

with the minimum break requirements of § 26.205(d)(2) and the minimum days off requirements 

of § 26.205(d)(3) through (d)(5), such duties do not constitute work periods or work shifts.  The 

proposed rule would revise § 26.205(b)(5) to exclude these incidental duties from hours worked 

under proposed § 26.205(d)(7). 

 

Section 26.205(d)(3) 

Currently, § 26.205(d)(3) requires licensees to ensure that subject individuals have, at 

minimum, the days off as specified in this section.  Under the proposed rule, licensees would 
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have the option of either complying with the minimum days off requirements in § 26.205(d)(3)  

or the alternative requirements in proposed § 26.205(d)(7). 

 

 Section 26.205(d)(4) 

Current § 26.205(d)(4) provides a limited discretionary exception from the minimum day 

off requirements in § 26.205(d)(3) for individuals performing the duties specified in § 26.4(a)(1) 

through (a)(4) (i.e., certain operations, chemistry, health physics, fire brigade, and maintenance 

activities).  The exception from the minimum days off requirements is available during the first 

60 days of a unit outage while a subject individual is working on outage activities.  In these 

circumstances, if the licensee elects to apply the exception, § 26.205(d)(4) requires licensees to 

ensure that individuals specified in § 26.4(a)(1) through (a)(3) have a minimum of 3 days off in 

each successive (i.e., non-rolling) 15-day period and that individuals specified in § 26.4(a)(4) 

have at least 1 day off in any 7-day period.  Detailed guidance on the applicability of this rule 

provision is available in Regulatory Guide 5.73, “Fatigue Management for Nuclear Power Plant 

Personnel.”  After the first 60 days of a unit outage, regardless of whether the individual is 

working on unit outage activities, the individual is again subject to the minimum days off 

requirements of § 26.205(d)(3), except as permitted by § 26.205(d)(6).  The NRC proposes to 

revise § 26.205(d)(4) to allow licensees that choose the maximum average work hours 

alternative during non-outage periods to have the option to use the proposed alternative or the 

fixed number of days off approach during the first 60 days of a unit outage. 

 

Section 26.205(d)(5)(i) 

Section 26.205(d)(5)(i) currently provides a discretionary exception from the minimum 

days off requirements of § 26.205(d)(3) for personnel performing the duties described in 

§ 26.4(a)(5) during unit outages or unplanned security system outages.  The requirement limits 

this exception period to 60 days from the beginning of the outage and requires that individuals 
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performing the security duties identified in § 26.4(a)(5) during this period have a minimum of 4 

days off in each non-rolling 15-day period.  Proposed § 26.205(d)(5)(i) would allow licensees 

that choose the maximum average work hours alternative during non-outage periods to have 

the option to use the proposed alternative or the fixed number of days off approach in 

§ 26.205(d)(5)(i) for security personnel during the first 60 days of a unit outage or unplanned 

security system outage. 

 

Section 26.205(d)(5)(ii) 

Current § 26.205(d)(5)(ii) provides a discretionary exception from the minimum days off 

requirements of § 26.205(d)(3) for security personnel during the first 60 days of an unplanned 

security system outage or an increased threat condition.  Individuals performing the security 

duties identified in § 26.4(a)(5) during this period do not have to meet the minimum days off 

requirements of § 26.205(d)(3).  Proposed § 26.205(d)(5)(ii) would provide that, during the first 

60 days of an unplanned security system outage or an increased threat condition, licensees 

would not need to meet the requirements of § 26.205(d)(3), § 26.205(d)(5)(i), or proposed 

§ 26.205(d)(7) for security personnel. 

 

Section 26.205(d)(7) 

This would be a new section governing maximum average work hours for subject 

individuals, with which licensees could voluntarily choose to comply as an alternative to 

complying with comparable provisions in § 26.205(d)(3).  Licensees who choose to comply with 

this alternative would nonetheless comply with all requirements in § 26.205 other than the 

minimum days off requirements in § 26.205(d)(3). 

The individuals subject to the proposed maximum average work hours requirements in 

this section would be the same as the individuals subject to the comparable controls in 

§ 26.205(d)(3), which, according to § 26.205(a), are the individuals described in § 26.4(a).  
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Unlike the minimum days off requirements, the proposed maximum average work hours 

alternative would apply to all individuals described in § 26.205(a) without regard for their 

assigned duties or the length of their shift schedules. 

 

Section 26.205(d)(7)(i) 

Licensees who elect to implement the requirements of proposed § 26.205(d)(7)(i) would 

manage affected individuals’ cumulative fatigue by limiting the number of hours they work each 

week to an average of 54 hours.  The 54-hour average would be computed over a rolling period 

of up to 6 weeks.  Licensees would roll (i.e., adjust forward) the beginning and end times and 

dates of their averaging periods (of up to 6 weeks) by no more than 7 consecutive calendar 

days at any time.  For example, if a licensee begins a 5-week averaging period at 8:00am on a 

Monday and rolls the averaging period on a daily basis, then the next 5-week averaging period 

would begin at 8:00am on the next day (i.e., Tuesday).  If the licensee rolls its 5-week averaging 

period on a weekly basis, then the next 5-week averaging period would begin the following 

Monday at 8:00am.  Licensees would have the flexibility to begin and end their averaging 

periods at their discretion, as long as the duration of the averaging period would not exceed 6 

weeks and each new averaging period would begin no more than seven consecutive calendar 

days after the previous averaging period began.  Licensees would be expected to describe in 

their FFD procedures, as required by proposed § 26.205(d)(7)(ii), the beginning and end times 

and days of the week for the averaging periods. 

 

Section 26.205(d)(7)(ii) 

In proposed § 26.205(d)(7)(ii), each licensee would need to explicitly state, in its FFD 

policies and procedures required by 10 CFR 26.27 and 10 CFR 26.203, with which 

requirements it is complying:  the minimum days off provisions in § 26.205(d)(3) or the 

maximum average work hours requirements in proposed § 26.205(d)(7).  As a general matter, 
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good regulatory practice requires each licensee to clearly document its licensing basis, 

especially where the NRC’s requirements offer the licensee one or more regulatory alternatives.  

If a licensee clearly and sufficiently documents its licensing basis, then the licensee can more 

easily determine, despite changes (as applicable) in personnel, procedures, or its design, 

whether the licensee continues to comply with its licensing basis and applicable NRC 

requirements.  Effective documentation also allows the NRC to quickly and accurately 

determine the licensee’s status of compliance and affords the public an opportunity to 

understand the legal constraints to which that licensee is subject. 

Arguably, the NRC’s regulations would already require the licensee to document its 

decision to comply with the alternative to the minimum days off requirements in proposed 

§ 26.205(d)(7).  Section 26.27 requires licensees to establish written FFD policies and 

procedures, and 10 CFR 26.203(a) and (b) requires licensees to include in the § 26.27 written 

policies and procedures the specific policies and procedures for the management of fatigue, 

including the process for implementing the work hour controls in § 26.205.  However, to avoid 

ambiguity on this matter, the NRC would make clear in § 26.205(d)(7)(ii) the licensee’s (and 

applicant’s) regulatory obligation to document in its FFD policies and procedures, required by 

§ 26.27 and § 26.203(a) and (b), including the process for implementing the work hour controls, 

with which requirements it will comply:  the requirements in § 26.205(d)(3) or proposed 

§ 26.205(d)(7). 

The cumulative fatigue management requirements with which each licensee elects to 

comply, either the requirements in § 26.205(d)(3) or proposed § 26.205(d)(7), would be the 

legally-binding requirements for that licensee for all individuals subject to the work hour controls 

of § 26.205.  For example, licensees would not be able to subject one group of individuals under 

§ 26.4(a) to the requirements in § 26.205(d)(3) and another group of individuals under § 26.4(a) 

to proposed § 26.205(d)(7) requirements.  Implementing the minimum days off and proposed 

alternative requirements simultaneously would create a burden for NRC inspectors because 
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before they could even begin their inspection review, the inspectors would have to ascertain 

which groups of individuals were subject to which set of requirements.  The review itself would 

then be more burdensome because the review would include additional steps depending on the 

applicable individuals and requirements.  In addition, the NRC assessed the proposed 

alternative as equivalent to the minimum days off requirements considering the collective 

advantages and disadvantages of having all individuals who are subject to the work hour 

controls under a single set of cumulative fatigue management requirements.  Nevertheless, 

licensees would be free to switch to the other set of legally-binding requirements, so long as the 

requirement of proposed § 26.205(d)(7)(ii) was met. 

 

Section 26.205(e)(1)(i) 

Currently, § 26.205(e)(1) requires licensees to review the actual work hours and 

performance of individuals who are subject to this section for consistency with the requirements 

of § 26.205(c), so that licensees can determine if they are controlling the work hours of 

individuals consistent with the objective of preventing impairment from fatigue due to the 

duration, frequency, or sequencing of successive shifts.  Section 26.205(e)(1)(i) requires the 

licensees to assess the actual work hours and performance of individuals whose actual hours 

worked during the review period exceeded an average of 54 hours per week in any shift cycle 

while the individuals’ work hours are subject to the requirements of § 26.205(d)(3).  The NRC 

proposes to amend § 26.205(e)(1)(i) to require licensees to assess the actual work hours and 

performance of individuals whose actual hours worked during the review period exceeded an 

average of 54 hours per week in any averaging period of up to 6 weeks.  The duration of the 

averaging periods would be the same duration that the licensees use to control  the individuals’ 

work hours to comply with the requirements of proposed § 26.205(d)(7). 
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10 CFR 26.207 Waivers and exceptions. 

Section 26.207 provides the criteria that licensees must meet to authorize waivers and 

enact exceptions from the work hour requirements in § 26.205(d)(1) through (d)(5)(i).  The NRC 

proposes to make conforming changes to paragraphs within § 26.207 to ensure consistency 

between the implementation of the minimum days off requirements in § 26.205(d)(3) and the 

implementation of the maximum average hours worked requirements in proposed 

§ 26.205(d)(7). 

 

Section 26.207(a) 

Section 26.207(a) permits licensees to authorize waivers from the work hour 

requirements in § 26.205(d)(1) through (d)(5)(i) for conditions that meet the two criteria specified 

in § 26.207(a).  Section 26.207(a) would be revised in the proposed rule to authorize licensees 

to grant waivers from the work hour requirements in proposed § 26.205(d)(7) if the criteria in 

§ 26.207(a) are met. 

 

Section 26.207(b) 

Current § 26.207(b) relieves licensees from the minimum days off requirements of 

§ 26.205(d)(3) by allowing them to exclude shifts worked by security personnel during the actual 

conduct of NRC-evaluated force-on-force tactical exercises when calculating the individual’s 

number of days off.  The proposed rule would amend § 26.207(b) to permit licensees to exclude 

from the maximum average work hours requirements of proposed § 26.205(d)(7) the hours 

worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical 

exercises. 
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10 CFR 26.209 Self-declarations. 

Section 26.209 requires licensees to take immediate action in response to a self-

declaration by an individual who is working under, or being considered for, a waiver from the 

work hour controls in § 26.205(d)(1) through (d)(5)(i).  The NRC proposes to make a conforming 

change to § 26.209(a) to ensure consistency between the implementation of the minimum days 

off requirements in § 26.205(d)(3) and the implementation of the maximum average hours 

worked requirements in proposed § 26.205(d)(7). 

 

Section 26.209(a) 

Section 26.209(a) would be amended in the proposed rule to address the situation when 

an individual is performing, or being assessed for, work under a waiver of the requirements 

contained in proposed § 26.205(d)(7) and declares that, due to fatigue, he or she is unable to 

safely and competently perform his or her duties.  As in the current § 26.209(a), the licensee 

shall immediately stop the individual from performing any duties listed in § 26.4(a), except if the 

individual is required to continue performing those duties under other requirements in 

10 CFR Part 26.  If the subject individual must continue performing the duties listed in § 26.4(a) 

until relieved, then the licensee shall immediately take action to relieve the individual. 

 

10 CFR 26.211 Fatigue assessments. 

Section 26.211 currently requires licensees to conduct fatigue assessments under 

several conditions.  The NRC proposes to make conforming changes to paragraphs within 

§ 26.211 to ensure consistency between the implementation of the minimum days off 

requirements in § 26.205(d)(3) and the implementation of the maximum average hours worked 

requirements in proposed § 26.205(d)(7). 
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Section 26.211(b)(2)(iii) 

Section 26.211(b)(2)(iii) prohibits individuals from performing a post-event fatigue 

assessment if they evaluated or approved a waiver of the limits specified in § 26.205(d)(1) 

through (d)(5)(i) for any of the individuals who were performing or directing the work activities 

during which the event occurred if the event occurred while such individuals were performing 

work under that waiver.  The proposed rule would amend § 26.211(b)(2)(iii) to prohibit 

individuals from performing a post-event fatigue assessment if they evaluated or approved a 

waiver of the limits specified in proposed § 26.205(d)(7) for any of the individuals who were 

performing or directing the work activities during which the event occurred if the event occurred 

while such individuals were performing work under that waiver. 

 

Section 26.211(d) 

Current § 26.211(d) prohibits licensees from concluding that fatigue has not degraded or 

will not degrade the individual’s ability to safely and competently perform his or her duties solely 

on the basis that the individual’s work hours have not exceeded any of the limits specified in 

§ 26.205(d)(1) or that the individual has had the minimum rest breaks required in § 26.205(d)(2) 

or the minimum days off required in § 26.205(d)(3) through (d)(5).  The NRC proposes to amend 

§ 26.211(d) to include the maximum average work hours among the criteria that licensees may 

not solely rely on when concluding that fatigue has not degraded or will not degrade an 

individual’s ability to safely and competently perform his or her duties. 

 

V.  Specific Request for Comment 
 

 The NRC is seeking advice and recommendations from the public on this proposed rule.  

The NRC will consider all comments received within the limited scope of this proposed 
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rulemaking and address them in the final rule.  We are particularly interested in comments and 

supporting rationale from the public on the following issue:  Would the alternative approach 

provide comparable assurance of the management of cumulative fatigue as the current 

minimum days off requirements? 

 

VI. Availability of Documents 
 

The following table lists documents that are related to this proposed rule and available to 

the public and indicates how they may be obtained.  See Submitting Comments and Accessing 

Information of the SUPPLEMENTARY INFORMATION section on the physical locations and 

Web sites where the documents may be accessed. 

DOCUMENT PDR WEB ELECTRONIC 
READING 

ROOM 

(ADAMS) 
U.S. Nuclear Regulatory Commission, Regulatory Guide 
5.73, “Fatigue Management For Nuclear Power Plant 
Personnel” (March 2009). 

X  ML083450028 

PRM-26-5, Petition to Amend 10 CFR Part 26, “Fitness-
for-Duty Programs,” filed by the Nuclear Energy Institute 
(September 3, 2010). 

X Docket ID. NRC-
2010-0304 

ML102590440 

Anthony R. Pietrangelo on Behalf of the Nuclear Energy 
Institute; Notice of Receipt of Petition for Rulemaking, 
75 FR 65249 (October 22, 2010). 

 Docket ID. NRC-
2010-0304 

 

Request for Enforcement Discretion filed by the Nuclear 
Energy Institute (September 23, 2010). 

X  ML102710208 

PRM-26-6, Petition to Amend 10 CFR Part 26, filed by 
Eric Erb (August 17, 2010). 

X Docket ID. NRC-
2010-0310 

ML102630127 

Eric Erb; Notice of Receipt of Petition for Rulemaking, 
75 FR 71368 (November 23, 2010). 

 Docket ID. NRC-
2010-0310 

 

SECY-11-0003, Status of Enforcement Discretion 
Request and Rulemaking Activities Related to 10 CFR 
Part 26, Subpart I, “Managing Fatigue” 
(January 4, 2011). 

X  ML103420201 

SECY-11-0028, Options for Implementing an Alternative 
Interim Regulatory Approach to the Minimum Days Off 
Provisions of 10 CFR Part 26, Subpart I, “Managing 
Fatigue” (February 28, 2011). 

X  ML110390077 
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EGM-09-008, “Enforcement Guidance Memorandum—
Dispositioning Violations of NRC Requirements for Work 
Hour Controls Before and Immediately After a Hurricane 
Emergency Declaration” (September 24, 2009). 

X  ML092380177 

Staff Requirements – SECY-11-0003 – Status of 
Enforcement Discretion Request and Rulemaking 
Activities Related to 10 CFR Part 26, Subpart I, 
“Managing Fatigue” and SECY-11-0028 - Options for 
Implementing an Alternative Interim Regulatory 
Approach to the Minimum Days Off Provisions of 10 
CFR Part 26, Subpart I, “Managing Fatigue” (March 24, 
2011). 

X  ML110830971 

Updated Notice of Public Meeting to Discuss Part 26, 
Subpart I Implementation to Understand Unintended 
Consequences of the Minimum Day Off Requirements 
(November 15, 2010). 

X  ML103160388 

Summary of November 18, 2010, Public Meeting to 
Discuss Part 26, Subpart I Implementation to 
Understand Unintended Consequences of the Minimum 
Day Off Requirements (December 13, 2010). 

X  ML103430557 

Update - Notice of Public Meeting Regarding Part 26, 
Subpart I Minimum Days Off Requirements and Options 
Licensees May Implement to Receive Enforcement 
Discretion From These Requirements (December 30, 
2010). 

X  ML103550089 

Summary of January 6, 2011, Public Meeting Regarding 
Part 26, Subpart I Minimum Days Off Requirements and 
Options Licensees May Implement to Receive 
Enforcement Discretion from these Requirements 
(February 3, 2011). 

X  ML110280446 

Notice of Public Meeting to Discuss Alternatives to the 
Part 26, Subpart I, Minimum Days Off Requirements 
(January 14, 2011). 

X  ML110140315 

Summary of January 25, 2011, Public Meeting to 
Discuss Alternatives to the Part 26, Subpart I, Minimum 
Days Off Requirements. 

X  ML110340512 

Sunshine Federal Register Notice of February 8, 2011, 
Commission Briefing on the Implementation of Part 26, 
76 FR 5626 (February 1, 2011). 

X  ML110200295 

Transcript of February 8, 2011, Commission Briefing on 
the Implementation of Part 26. 

X  ML110410169 

 
 

VII. Criminal Penalties 
 

 For the purposes of Section 223 of the Atomic Energy Act (AEA), as amended, the NRC 

is issuing this proposed rule that would amend 10 CFR 26.205 under one or more of Sections 

161b, 161i, or 161o of the AEA.  Willful violations of the rule would be subject to criminal 
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enforcement.  Criminal penalties as they apply to regulations in 10 CFR Part 50 are discussed 

in § 50.111. 

 

VIII. Compatibility of Agreement State Regulations 

 
 Under the “Policy Statement on Adequacy and Compatibility of Agreement State 

Programs,” approved by the Commission on June 20, 1997, and published in the Federal 

Register on September 3, 1997 (62 FR 46517), this proposed rule is classified as compatibility 

“NRC.”  Compatibility is not required for Category “NRC” regulations.  The NRC program 

elements in this category are those that relate directly to areas of regulation reserved to the 

NRC by the AEA or the provisions of 10 CFR, and although an Agreement State may not adopt 

program elements reserved to the NRC, it may wish to inform its licensees of certain 

requirements via a mechanism that is consistent with a particular State’s administrative 

procedure laws but does not confer regulatory authority on the State. 

 

IX. Plain Language 

 
The Plain Writing Act of 2010 (Pub. L. 11 1-274) requires Federal agencies to write 

documents in a clear, concise, well-organized manner that also follows other best practices 

appropriate to the subject or field and the intended audience.  Although regulations are exempt 

under the Act, the NRC is applying the same principles to its rulemaking documents.  Therefore, 

the NRC has written this document, including the proposed amended and new rule language, to 

be consistent with the Plain Writing Act.  In addition, where existing rule language must be 

changed, the NRC has rewritten that language to improve its organization and readability.  The 

NRC requests comment on the proposed rule specifically with respect to the clarity and 
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effectiveness of the language used.  Comments should be sent to the NRC as explained in the 

ADDRESSES caption of this document.  

 

X. Voluntary Consensus Standards 

 
The NRC proposes using this standard instead of the following voluntary consensus 

standard developed by the American Nuclear Society (ANS):  American National Standards 

Institute (ANSI)/ANS-3.2-1988.  The NRC has determined that using a Government-unique 

standard would be justified.  The NRC declined to use the ANS standard when the fatigue 

management provisions in Subpart I of 10 CFR Part 26 were adopted in 2008.  (73 FR 16966; 

March 31, 2008, at 17170 (second and third column)).  The alternative for managing cumulative 

fatigue through a maximum average work hours requirement in this proposed rule has no 

counterpart in ANSI/ANS-3.2-1988 that could be adopted to manage cumulative fatigue, and the 

NRC declines to reconsider its overall decision in the 2008 rulemaking not to adopt the fatigue 

management approach embodied in the ANS standard.  Accordingly, the NRC concludes that 

there are no voluntary consensus standards that could be adopted in lieu of the proposal to 

adopt the Government-unique standard in this proposed rule. 

 

XI. Finding of No Significant Environmental Impact 

 
The Commission has determined under the National Environmental Policy Act of 1969, 

as amended, and the Commission’s regulations in Subpart A of 10 CFR Part 51, that this 

proposed rule, if adopted, would not be a major Federal action significantly affecting the quality 

of the human environment and, therefore, an environmental impact statement is not required.  

This proposed rule would allow licensees of nuclear power reactors to voluntarily use a different 

method from the one currently prescribed in the NRC’s regulations for determining whether 

certain nuclear power plant workers must be afforded time off from work. 
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The NRC has determined that the alternative for determining time off would not 

significantly alter the likelihood that there will be an increase in fatigued workers causing 

operational problems or a radiological event, or being unable to properly perform their functions.  

The alternative would provide affected licensees with a more-easily implemented approach for 

determining when subject individuals must be afforded the time off.  The NRC recognizes that 

there are unusual potential circumstances in which the proposed alternative requirement could 

be met and the schedule could be fatiguing.  Such schedules include having only one in every 

nine days off or consistently working the maximum allowable hours, which would likely result in 

cumulative fatigue.  However, the industry has stated that these unusual schedules are 

improbable.  The NRC believes that this proposed alternative approach, together with other 

aspects of the rule that will remain unchanged, would provide reasonable assurance that 

licensees will manage cumulative fatigue in a manner that contributes to the protection of public 

health and safety and common defense and security.  In addition, the proposed alternative is 

expected to reduce scheduling constraints on certain safety-beneficial practices.  Because the 

NRC’s regulatory objective would continue to be met under the alternative adopted in this 

proposed rule, there should be no change in environmental impacts, during operation or while 

the nuclear power plant is in shutdown, as compared with the environmental impact of the 

current rule. 

The primary alternative to this action would be the no-action alternative.  The no-action 

alternative could result in a greater administrative burden on nuclear power plant licensees in 

complying with the minimum days off requirements in the current rule, as compared with the 

alternative to the minimum days off requirements under the proposed rule.  In addition, 

individuals subject to minimum days off requirements could personally believe that their quality 

of life and work conditions are less under the no-action alternative, as compared with the 

alternative maximum average work hours requirements that could be selected under the 

proposed rule. 
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The no-action alternative would provide little or no environmental benefit.  In addition, 

the no-action alternative has led nuclear power plant licensees to use work scheduling 

approaches that, for example, reduce their capability to use the most knowledgeable workers in 

responding to plant events and conditions.  This may provide less safety and greater risk as 

compared with the less burdensome scheduling approaches that licensees would be allowed to 

use under the alternative to the minimum days off requirements under the proposed rule. 

For these reasons, the NRC concludes that this rulemaking would not have a significant 

adverse impact on the environment.  This discussion constitutes the environmental assessment 

for this proposed rule.  However, public stakeholders should note that the NRC is seeking public 

participation.  Comments on any aspect of this environmental assessment may be submitted to 

the NRC as indicated under the ADDRESSES section. 

 

XII. Paperwork Reduction Act Statement 

 
The public burden for this information collection is estimated to be 257 hours, which is 

insignificant.  Because the burden for this information collection is insignificant, Office of 

Management and Budget (OMB) clearance is not required.  Existing requirements were 

approved by the OMB Control Number 3150-0146. 

 

Abstract: 

This proposed rule would allow holders of nuclear power plant operating licenses to 

voluntarily use a different method than the one currently prescribed in the NRC’s regulations for 

determining when certain nuclear power plant workers must be afforded time off from work to 

ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  

Licensees using the alternative method would calculate a maximum average of 54 hours 

worked over a 6-week rolling window.  Burden would not increase for ongoing requirements, 

Formatted: Keep with next

Deleted: This proposed rule does not contain 
new or amended

Deleted: requirements subject

Deleted: Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.).  Existing 

Deleted: requirements were approved by the 

Deleted: ), control number XXXX-XXXX

Comment [C2]: You’ve deleted “voluntary” 
throughout. Keep here? 



  

30 
 

such as scheduling work hours, recording calculations of work hours, or recording and trending 

problems regarding work hours.  Licensees choosing to use the alternate method would incur a 

one-time implementation burden to revise FFD procedures, modify their work hour tracking 

systems and individual work scheduling systems, and state in their FFD policies which method 

of fatigue management is being used. 

The NRC  is seeking public comment on the potential impact of the information 

collections contained in this proposed rule and on the following issues: 

 

1. Is the proposed information collection necessary for the proper performance of the 

functions of the NRC, including whether the information will have practical utility? 

2. Is the estimate of burden accurate? 

3. Is there a way to enhance the quality, utility, and clarity of the information to be 

collected? 

4. How can the burden of the information collection be minimized, including the use of 

automated collection techniques? 

 

The public may examine and have copied, for a fee, publicly available documents, including 

the NRC Form 670, ‘‘Information Required for Making an Insignificant Burden Determination To 

Support a Decision That OMB Clearance Is Not Required,’’ at the NRC’s PDR, One White Flint 

North, 11555 Rockville Pike, Room O–1 F21, Rockville, MD 20852.  The NRC Form 670 and 

proposed rule are available at the NRC’s Web site: http://www.nrc.gov/public-

involve/doccomment/omb/index.html for 60 days after the signature date of this notice. 

Send comments on any aspect of these proposed information collections, including 

suggestions for reducing the burden and on the above issues, by [Insert date 30 days after the 

date of publication in the Federal Register], to the Information Services Branch, U.S. Nuclear 

Regulatory Commission, Washington, DC 20555–0001, or by e-mail to 
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INFOCOLLECTS.RESOURCE@NRC.GOV; and to Christine J. Kymn, Desk Officer, Office of 

Information and Regulatory Affairs, NEOB–10202 (3150–0011), Office of Management and 

Budget, Washington, DC 20503.  Comments received after this date will be considered if it is 

practical to do so, but assurance of consideration cannot be given to comments received after 

this date.  You may also e-mail comments to ckym@omb.eop.gov or comment by telephone at 

202–395–4638. 

 

Public Protection Notification 

The NRC may not conduct or sponsor, and a person is not required to respond to, a 

request for information or an information collection unless the requesting document displays a 

currently valid OMB control number. 

 

XIII. Regulatory Analysis 

 
The NRC has not prepared a full regulatory analysis for this proposed rulemaking.  The 

NRC has determined that the proposed maximum average work hours requirement would 

provide reasonable assurance that subject individuals are not impaired due to cumulative 

fatigue caused by excessive work hours.  As such, adequate implementation of the alternative 

approach would maintain reasonable assurance that persons subject to work hour controls can 

safely and competently perform their assigned duties and therefore meets the intent of the 

current minimum days off requirement.  The 2008 10 CFR Part 26 final rule contained a 

regulatory analysis to support the minimum days off requirement.  Because the proposed 

approach would offer licensees an alternative that is generally equivalent to the current 

minimum days off requirements in managing cumulative fatigue, the 2008 final rule regulatory 

analysis also supports this proposed rule. 
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Furthermore, both nuclear power plant licensees and individuals subject to the NRC’s 

existing requirements in 10 CFR 26.205(d)(3) governing minimum days off would derive 

substantial benefits if the NRC were to adopt an alternative approach for controlling cumulative 

fatigue through maximum average work hours that could be voluntarily adopted by those 

licensees.  In addition, the NRC concludes that providing an alternative would maintain the 

ability of those licensees to continue using scheduling practices that have a positive safety 

benefit.  The NRC’s conclusions in this regard are based upon information presented by two 

petitioners for rulemaking seeking changes to the work hour controls in 10 CFR 26.205, NEI’s 

request for enforcement discretion of those same regulatory provisions in 10 CFR 26.205, 

evidence gathered from stakeholders at the three public meetings, and analysis performed by 

the NRC staff and explained in a January 4, 2011, memorandum and a February 28, 2011, 

memorandum to the Commission.  In these memoranda, the NRC staff documented its 

evaluation of the options available to the Commission to address the concerns raised in the 

petitions for rulemaking and request for enforcement discretion.  At the February 8, 2011, 

Commission briefing on the implementation of 10 CFR Part 26, stakeholders appeared to 

support the use of an expedited rulemaking process to address the issues presented by the 

industry.  In view of all of this information, the NRC did not see any value in preparing a more 

detailed regulatory analysis for this proposed rule.  The NRC requests public comment on this 

draft regulatory analysis.  Comments on the draft regulatory analysis may be submitted to the 

NRC as indicated under the ADDRESSES section of this document. 

 

XIV. Regulatory Flexibility Certification 

 
Under the Regulatory Flexibility Act (5 U.S.C. 605(b)), the NRC certifies that this 

proposed rule will not, if promulgated, have a significant economic impact on a substantial 

number of small entities.  This proposed rule affects only licensees that do not fall within the 
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scope of the definition of “small entities” set forth in the Regulatory Flexibility Act or the size 

standards established by the NRC (10 CFR 2.810). 

 

XV. Backfitting 

 
The NRC has determined that the Backfit Rule, 10 CFR 50.109, would not apply to this 

proposed rule, nor would the proposed rule be inconsistent with any of the finality provisions in 

10 CFR Part 52.  The proposed rule, in 10 CFR 26.205(d)(7), would provide nuclear power plant 

licensees with an alternative for compliance with the existing controls in 10 CFR 26.205(d)(3) 

governing minimum days off for certain nuclear power plant workers.  Licensees would be free 

to comply with either the existing rule’s requirements governing minimum days off or with the 

proposed alternative requirements in 10 CFR 26.205(d)(7).  The NRC concludes that a backfit 

analysis would not be required for this proposed rule because this proposed rule would not 

contain any provisions that constitute backfitting. 

The proposed rule would not be inconsistent with any finality provisions in 

10 CFR Part 52.  No standard design certification rule or standard design approval issued under 

10 CFR Part 52, or currently being considered by the NRC, addresses fitness-for-duty 

requirements in 10 CFR Part 26.  Accordingly, there are no issues resolved in those design 

certification rules or design approvals that would be within the scope of the minimum days off 

controls in this proposed rule.  In addition, the NRC has not issued any combined licenses 

under 10 CFR Part 52.  Hence, there are currently no holders of combined licenses who would 

be protected by applicable issue finality provisions.  The NRC concludes that this proposed rule 

would not contain any provisions that would be inconsistent with any of the finality provisions in 

10 CFR Part 52. 
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List of Subjects in 10 CFR Part 26 
 

Alcohol abuse,  Alcohol testing,  Appeals,  Chemical testing,  Drug abuse,  Drug testing,  

Employee assistance programs,  Fitness for duty,  Management actions,  Nuclear power 

reactors,  Protection of information,  Reporting and recordkeeping requirements. 

For the reasons set out in the preamble and under the authority of the Atomic Energy 

Act of 1954, as amended; the Energy Reorganization Act of 1974, as amended; and 5 U.S.C. 

553, the NRC is proposing to adopt the following amendments to 10 CFR Part 26.  

 
PART 26 – FITNESS FOR DUTY PROGRAMS   
 
 1.  The authority citation for Part 26 continues to read as follows: 
 

Authority:  Secs. 53, 81, 103, 104, 107, 161, 68 Stat. 930, 935, 936, 937, 948, as 

amended, sec. 1701, 106 Stat. 2951, 2952, 2953 (42 U.S.C. 2073, 2111, 2112, 2133, 2134, 

2137, 2201, 2297f); secs. 201, 202, 206, 88 Stat. 1242, 1244, 1246, as amended (42 U.S.C. 

5841, 5842, 5846). 

 

 2.  Section 26.203 is amended by revising paragraphs (d)(2), (e)(1), (e)(1)(i), and 

(e)(1)(ii) to read as follows: 

 
§ 26.203 General provisions. 

 

 *  *  *  *  * 

 

(d) *  *  * 

(2) For licensees implementing the requirements of § 26.205(d)(3), records of shift 

schedules and shift cycles, or, for licensees implementing the requirements of § 26.205(d)(7), 
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records of shift schedules and records showing the beginning and end times and dates of all 

averaging periods, of individuals who are subject to the work hour controls in § 26.205; 

 

 *  *  *  *   

 

(e) *  *  * 

(1) A summary for each nuclear power plant site of all instances during the previous 

calendar year when the licensee waived one or more of the work hour controls specified in 

§ 26.205(d)(1) through (d)(5)(i) and (d)(7) for individuals described in § 26.4(a).  The summary 

must include only those waivers under which work was performed.  If it was necessary to waive 

more than one work hour control during any single extended work period, the summary of 

instances must include each of the work hour controls that were waived during the period.  For 

each category of individuals specified in § 26.4(a), the licensee shall report: 

(i) The number of instances when each applicable work hour control specified in 

§ 26.205(d)(1)(i) through (d)(1)(iii), (d)(2)(i) and (d)(2)(ii), (d)(3)(i) through (d)(3)(v), and (d)(7) 

was waived for individuals not working on outage activities; 

(ii) The number of instances when each applicable work hour control specified in 

§ 26.205(d)(1)(i) through (d)(1)(iii), (d)(2)(i) and (d)(2)(ii), (d)(3)(i) through (d)(3)(v), (d)(4) and 

(d)(5)(i), and (d)(7) was waived for individuals working on outage activities; and 

 

  *  *  *  *  * 

 

 3.  Section 26.205 is amended by revising paragraphs (b)(5), (d)(4), (d)(5)(i), (d)(5)(ii), 

and (e)(1)(i) and the introductory text of paragraph (d)(3), and adding a new paragraph (d)(7) to 

read as follows: 
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§ 26.205 Work hours. 

 

  *  *  *  *  * 

 

(b) *  *  * 

(5) Incidental duties performed off site.  Licensees may exclude from the calculation of 

an individual’s work hours unscheduled work performed off site (e.g., technical assistance 

provided by telephone from an individual’s home), provided the total duration of the work does 

not exceed a nominal 30 minutes during any single break period.  For the purposes of 

compliance with the minimum break requirements of § 26.205(d)(2), and the minimum days off 

requirements of § 26.205(d)(3) through (d)(5) or the maximum average work hours 

requirements of § 26.205(d)(7), such duties do not constitute work periods, work shifts, or hours 

worked. 

 

 *  *  *  *  * 

 

(d) *  *  * 

(3) Licensees shall either ensure that individuals have, at a minimum, the number of 

days off specified in this paragraph, or comply with the requirements for maximum average work 

hours in § 26.205(d)(7).  For the purposes of this section, a day off is defined as a calendar day 

during which an individual does not start a work shift.  For the purposes of calculating the 

average number of days off required in this paragraph, the duration of the shift cycle may not 

exceed 6 weeks. 

 

  *  *  *  *  * 
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 (4) During the first 60 days of a unit outage, licensees need not meet the requirements of 

§ 26.205(d)(3) or (d)(7) for individuals specified in § 26.4(a)(1) through (a)(4), while those 

individuals are working on outage activities.  However, the licensee shall ensure that the 

individuals specified in § 26.4(a)(1) through (a)(3) have at least 3 days off in each successive 

(i.e., non-rolling) 15-day period and that the individuals specified in § 26.4(a)(4) have at least 1 

day off in any 7-day period; 

 

 (5) *  *  * 

(i) During the first 60 days of a unit outage or a planned security system outage, 

licensees need not meet the requirements of § 26.205(d)(3) or (d)(7).  However, licensees shall 

ensure that these individuals have at least 4 days off in each successive (i.e., non-rolling) 15-

day period; and 

(ii) During the first 60 days of an unplanned security system outage or increased threat 

condition, licensees need not meet the requirements of § 26.205(d)(3), (d)(5)(i), or (d)(7). 

 

 *  *  *  *  * 

 

(7) Licensees may, as an alternative to complying with the minimum days off 

requirements in § 26.205(d)(3), comply with the requirements for maximum average work hours 

in this paragraph.  Licensees voluntarily choosing to comply with the alternative maximum 

average work hours requirements in this paragraph are not relieved from complying with all 

other requirements in § 26.205 other than § 26.205(d)(3). 

 (i) Individuals may not work more than a weekly average of 54 hours, calculated using a 

rolling period of up to six (6) weeks, which rolls by no more than 7 consecutive calendar days at 

any time. 
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 (ii) Each licensee shall state, in its FFD policy and procedures required by § 26.27 and 

§ 26.203(a) and (b), with which requirements the licensee is complying:  the minimum days off 

requirements in § 26.205(d)(3) or maximum average work hours requirements in § 26.205(d)(7). 

 

 (e) *  *  * 

 

 (1) *  *  * 

(i) Individuals whose actual hours worked during the review period exceeded an average 

of 54 hours per week in any shift cycle while the individuals’ work hours are subject to the 

requirements of § 26.205(d)(3) or in any averaging period of up to 6 weeks, using the same 

averaging period durations that the licensees use to control the individuals’ work hours, while 

the individuals’ work hours are subject to the requirements of § 26.205(d)(7); 

 

 *  *  *  *  * 

 
 4. Section 26.207 is amended by revising paragraphs (a) and (b) to read as follows: 

 

§ 26.207 Waivers and assessments. 

 

(a) Waivers. Licensees may grant a waiver of one or more of the work hour controls in 

§ 26.205(d)(1) through (d)(5)(i) and (d)(7), as follows: 

 

 *  *  *  *  * 

 

(b) Force-on-force tactical exercises. For the purposes of compliance with the minimum 

days off requirements of § 26.205(d)(3) or the maximum average work hours requirements of 
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§ 26.205(d)(7), licensees may exclude shifts worked by security personnel during the actual 

conduct of NRC-evaluated force-on-force tactical exercises when calculating the individual’s 

number of days off or hours worked, as applicable. 

 

 *  *  *  *  * 

 
5. Section 26.209 is amended by revising paragraph (a) to read as follows: 

 

§ 26.209 Self-declarations. 

 (a) If an individual is performing, or being assessed for, work under a waiver of one or 

more of the requirements contained in § 26.205(d)(1) through (d)(5)(i) and (d)(7) and declares 

that, due to fatigue, he or she is unable to safely and competently perform his or her duties, the 

licensee shall immediately stop the individual from performing any duties listed in § 26.4(a), 

except if the individual is required to continue performing those duties under other requirements 

of 10 CFR Part 26.  If the subject individual must continue performing the duties listed in 

§ 26.4(a) until relieved, the licensee shall immediately take action to relieve the individual. 

 

  *  *  *  *  * 

 

 6. Section 26.2011 is amended by revising paragraphs (b)(2)(iii) and (d) to read as 

follows: 

 

§ 26.211 Fatigue assessments. 

 *  *  *  *  * 

 

(b) *  *  * 



  

40 
 

 

 (2) *  *  * 

 

 (iii) Evaluated or approved a waiver of one or more of the limits specified in 

§ 26.205(d)(1) through (d)(5)(i) and (d)(7) for any of the individuals who were performing or 

directing (on site) the work activities during which the event occurred, if the event occurred while 

such individuals were performing work under that waiver. 

 

  *  *  *  *  * 

 
 (d) The licensee may not conclude that fatigue has not or will not degrade the 

individual’s ability to safely and competently perform his or her duties solely on the basis that 

the individual’s work hours have not exceeded any of the limits specified in § 26.205(d)(1), the 

individual has had the minimum breaks required in § 26.205(d)(2) or minimum days off required 

in § 26.205(d)(3) through (d)(5), as applicable, or the individual’s hours worked have not exceed 

the maximum average number of hours worked in § 26.205(d)(7). 

 

  *  *  *  *  * 

 
   Dated at Rockville, Maryland, this xx th day of Xxxxx,  2011.  
 
          For the Nuclear Regulatory Commission. 
 

 
R. William Borchardt 
Executive Director  
   for Operations. Deleted: 
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 (2) *  *  * 

 

(iii) Evaluated or approved a waiver of one or more of the limits specified in § 26.205(d)(1) through (d)(5)(i) and 

(d)(7) for any of the individuals who were performing or directing (on site) the work activities during which the event 

occurred, if the event occurred while such individuals were performing work under that waiver. 

 

  *  *  *  *  * 

 (d) The licensee may not conclude that fatigue has not or will not degrade the individual’s ability to safely and 

competently perform his or her duties solely on the basis that the individual’s work hours have not exceeded any of the 

limits specified in § 26.205(d)(1), the individual has had the minimum breaks required in § 26.205(d)(2) or minimum days 

off required in § 26.205(d)(3) through (d)(5), as applicable, or the individual’s hours worked have not exceed the maximum 

average number of hours worked in § 26.205(d)(7). 

 

  *  *  *  *  * 

 
   Dated at Rockville, Maryland, this xx th day of Xxxxx,  2011.  
 
          For the Nuclear Regulatory Commission. 
 

 
R. William Borchardt 
Executive Director  
   for Operations.  
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From: Tartal, George
To: Benowitz, Howard
Cc: Akstulewicz, Frank; Madden, Patrick; Burton, William; Boggi, Michael; Harris, Paul; Barnes, Valerie; Martin,

Kamishan; Libby, Earl; Desaulniers, David; RidsNroMailCenter Resource
Subject: RE: ACTION YT-2011-0062 - Office Review/Concurrence - Part 26, Subpart I, Proposed Rule
Date: Tuesday, April 05, 2011 3:30:10 PM

NRO Mail Center – with this action, please close yellow ticket YT-2011-0062.
 
Howard (et al),
 
This e-mail was coordinated with the deputy directors of NRO/DNRL; DNRL was delegated
to review this proposed rule for NRO.  In response to your request dated March 31, 2011,
NRO concurs with comments on this proposed rule.  Because many of the comments
would provide further clarification to the rule, and due to the expedited schedule for the
rulemaking, they can be resolved during the proposed rule or deferred to the final rule
phase of this project, at the working group’s discretion.  Our comments are as follows:
 

1.    The proposed rule does not make clear whether or not (and how and where) a
licensee would need to commit to all of its applicable staff using the voluntary
alternative, or whether select groups of staff could commit to a different plan, while
other staff could elect to forego the alternative and instead comply with the
minimum days off.  In other words, is a licensee afforded flexibility in how it
implements this rule (besides choosing how many weeks to use in the averaging
period)?  This needs to be clearly explained in sections III and IV of the FRN, with
more of the details of how it’s done in the forthcoming guidance document.

2.    The proposed rule does not clearly state that it applies to all current operating
reactor licensees, as well as would apply to all future reactor licensees under Parts
50 and 52.  An explicit rather than implicit statement is preferred.

3.    The proposed rule does not clearly define how the 6-week or other incrementing
period is to be chosen by the licensee.  Is it based on the calendar week (Sunday
through Saturday)?  Can it be defined by a particular shift/time (i.e., beginning at
7am on Monday and ending at 7am 42 days later)?  While these details may need
to be explained in guidance, the rule should at least explain that the beginning and
end of the period need (or need not) be fixed on any particular calendar day or
specific time, and that the licensee can choose how to implement the specific
duration (or not).

4.    The proposed rule does not explain why a shorter-than 6 week period is acceptable,
and by the same token does not provide a basis for why the 6-week maximum
duration is acceptable.

5.    The proposed rule does not define how often to increment the rolling average. 
Weekly?  Daily?  Each shift?  And how and where is that to be documented?

6.    The proposed rule states that by allowing the flexibility of the work hour averaging it
would reduce burden on the licensee.  This point needs to be clarified.  In one
sense, there would continue to be a burden on the licensee in tracking hours
worked vs. days off taken – which is just a change to a different burden rather than
a reduction.  The burden reduction is more related to burden on operations and
having the right person available to perform the function.  Please clarify that point.

7.    Where and how is the licensee expected to document its commitment to which staff
are using the alternative vs. the current MDO provisions and how the licensee
selected the specific start and end of the rolling average period?  The SBS refers to
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the FFD P&P documentation but speaks of it very generally.  The concern here is
how an inspector would do an inspection of the licensee’s compliance with the rule,
and potential enforcement as well.  If we don’t clearly define how and where the
licensee is to document its commitment in this regard, it may become ambiguous as
to how to inspect and whether or not they are in compliance.

8.    The Paperwork Reduction Act statement says that the proposed rule does not
contain new or amended information collection requirements.  This is not true!  We
are in fact amending – on a voluntary basis – how the licensee can to keep records
of its commitments on which staff are using the new method, how they define the
specific rolling average period, and how they keep track of actual work hours to
ensure they are in compliance.  I think the argument you instead need to make is
that the alternative would create an equivalent recordkeeping burden and thus no
change to the overall burden estimate.

9.    Section XI should be titled Finding … Impact: Environmental Assessment. 
“Availability” is only used when the EA is performed in a separate document.

10.  Rule text for 26.205(d)(7) has a typo in the last paragraph reference (a \).
 
George M. Tartal
Senior Project Manager
US Nuclear Regulatory Commission
Office of New Reactors
Division of New Reactor Licensing
Rulemaking and Guidance Development Branch
NRO/DNRL/NRGA
301-415-0016
 



From: Boger, Bruce
To: Benowitz, Howard; Jones, Bradley
Cc: Leeds, Eric; Brown, Frederick; Ruland, William; Layton, Michael; Dudes, Laura; Tappert, John; Shuaibi,

Mohammed; Kennedy, Kriss; Correia, Richard; Martin, Kamishan; Shoop, Undine
Subject: FW: Recommend Concurrence on Rulemaking for Part 26 (Yellow Ticket 020110067)
Date: Tuesday, April 05, 2011 1:24:34 PM
Attachments: PR FRN 4-4-11 redlined NRR.docx
Importance: High

Brad/Howard,  I concur for NRR in the attached FRN, as edited.  Thanks, Bruce
 
From: Brown, Frederick 
Sent: Tuesday, April 05, 2011 12:53 PM
To: Leeds, Eric
Cc: Boger, Bruce; Ruland, William; Benowitz, Howard; Layton, Michael; Correia, Richard; Shoop,
Undine; Dudes, Laura; Tappert, John; Shuaibi, Mohammed; Jones, Bradley; Kennedy, Kriss; Martin,
Kamishan
Subject: Recommend Concurrence on Rulemaking for Part 26 (Yellow Ticket 020110067)
Importance: High
 
Eric,
 
We have reviewed the OGC draft rulemaking and found it to be of very high quality.  It
sticks closely to language in the Staff’s SECY and Commission Meeting presentations, the
Interim Enforcement Policy approved (with comment) by the Commission, and the rule
change scope provided by the Commission in their SRM.
 
There are several minor edits in the attached copy of the proposed rule that we believe
clarify the intent of the proposed rule language, without departing from that language. 
There is also a comment from NRO (not reflected in the attached), that the proposed
SOCs clarify that a licensee can only pick one alternative (the MDO or the 54 hour
average), but not have selected staff on each.  We believe that this is an appropriate
clarification, consistent with the wording of the Interim Enforcement Policy. 
 
We would not recommend that you concur on language that would lead to the Expedited
Rulemaking departing from the Interim Enforcement Policy since this would appear to be
inconsistent with the SRM.  Any such changes can be considered in the long-term
rulemaking that will disposition the various Petitions for Rulemaking and other changes
appropriate for the rule.
 
If you concur, please let Brad Jones and Howard Benowitz know as soon as possible.
 
Thanks,
Fred
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Alternative to Minimum Days Off Requirements





AGENCY:  Nuclear Regulatory Commission.



ACTION:  Proposed rule.   



SUMMARY:  The U.S. Nuclear Regulatory Commission (NRC or the Commission) is proposing to amend its regulations governing the fitness for duty of workers at nuclear power plants.  These amendments would allow holders of nuclear power plant operating licenses to voluntarily use a different method from the one currently prescribed in the NRC’s regulations for determining when certain nuclear power plant workers must be afforded time off from work to ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  



DATES:  Submit comments by [Insert date 30 days after the date of publication in the Federal Register].  Comments received after this date will be considered if it is practical to do so, but the Commission is able to ensure consideration only for comments received before this date.  Requests for extension of the comment period will not be granted.



ADDRESSES:  Please include Docket ID NRC-2011-0058 in the subject line of your comments. For instructions on submitting comments and accessing documents related to this action, see “Submitting Comments and Accessing Information”' in the SUPPLEMENTARY INFORMATION section of this document. 

You may submit comments by any one of the following methods.

· Federal rulemaking Web site: Go to http://www.regulations.gov and search for documents filed under Docket ID NRC-2011-0058.  Address questions about NRC dockets to Carol Gallagher, telephone:  301-492-3668, e-mail: Carol.Gallager@nrc.gov. 

· Mail comments to:  Secretary, U.S. Nuclear Regulatory Commission, Washington, DC 20555-0001, ATTN: Rulemakings and Adjudications Staff. 

· E-mail comments to:  Rulemaking.Comments@nrc.gov.  If you do not receive a reply e-mail confirming that we have received your comments, contact us directly at 301-415-1677.

· Hand-deliver comments to:  11555 Rockville Pike, Rockville, Maryland 20852, between 7:30 a.m. and 4:15 p.m. Federal workdays (telephone:  301- 415-1677). 

· Fax comments to:  Secretary, U.S. Nuclear Regulatory Commission at 301-415-1101.



FOR FURTHER INFORMATION CONTACT:  Howard Benowitz, Office of the General Counsel, U.S. Nuclear Regulatory Commission, Washington DC 20555; telephone:  301-415-4060; e-mail:  Howard.Benowitz@nrc.gov. 
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I. Submitting Comments and Accessing Information



Comments submitted in writing or in electronic form will be posted on the NRC Web site and on the Federal rulemaking Web site, http://www.regulations.gov.  Because your comments will not be edited to remove any identifying or contact information, the NRC cautions you against including any information in your submission that you do not want to be publicly disclosed.  The NRC requests that any party soliciting or aggregating comments received from other persons for submission to the NRC inform those persons that the NRC will not edit their comments to remove any identifying or contact information, and therefore, they should not include any information in their comments that they do not want publicly disclosed. 

You can access publicly available information related to this document using the following methods:

· NRC's Public Document Room (PDR):  The public may examine and have copied, for a fee, publicly available documents at the NRC's PDR, Room O-1F21, One White Flint North, 11555 Rockville Pike, Rockville, Maryland 20852.

· NRC's Agencywide Documents Access and Management System (ADAMS):  Publicly available documents created or received at the NRC are available electronically at the NRC's Electronic Reading Room at http://www.nrc.gov/reading-rm/adams.html.  From this page, the public can gain entry into ADAMS, which provides text and image files of NRC's public documents.  If you do not have access to ADAMS or if there are problems in accessing the documents located in ADAMS, contact the NRC's PDR reference staff at 1-800-397-4209, or 301-415-4737, or by e-mail to PDR.Resource@nrc.gov. 

· Federal Rulemaking Web Site:  Public comments and supporting materials related to this proposed rulemaking can be found at http:// www.regulations.gov by searching on Docket ID NRC-2011-0058. 

  

II. Background



A. NRC’s Current Regulations

	On March 31, 2008, the NRC adopted a final rule which substantially revised its regulations for fitness for duty (FFD) in Title 10 of the Code of Federal Regulations (10 CFR) Part 26 (73 FR 16966; March 31, 2008).  The revised regulations updated the NRC’s FFD requirements and made them more consistent with other relevant Federal rules, guidelines, and drug and alcohol testing programs that impose similar requirements on the private sector.  In addition, by establishing clear and enforceable requirements for the management of worker fatigue, Tthe amendments also require nuclear power plant licensees to ensure against that worker fatigue does not adversely affecting public health and safety and the common defense and security by establishing clear and enforceable requirements for the management of worker fatigue.  Among these fatigue management requirements is a minimum days off requirement, which requires licensees to manage cumulative fatigue primarily by providing workers with a minimum number of days off over the course of a period not to exceed 6 weeks.

B. Stakeholder Reaction to the Current FFD Requirements

On September 3, 2010, the Nuclear Energy Institute (NEI) submitted a petition for rulemaking (PRM-26-5).  In PRM-26-5, the NEI states that “the new rule has resulted in consequences not originally envisioned when the rule was developed and that these consequences have diminished the safety benefits of the rule.”  The NEI states that the unintended consequences stem from the minimum days off requirements, specifically § 26.205(d)(3) through § 26.205(d)(6), because they create an undue level of complexity and inflexibility in managing worker fatigue.  These regulations mandate a specified minimum average number of days off per week, averaged over a fixed time period.  The minimum average number of days off depends on the duties the individual performs and, for § 26.205(d)(3), the length of an individual’s shift schedule (i.e., whether the individual is working 8-, 10- or 12-hour shifts) and the duties they perform.

The NEI requests, among other changes, that 10 CFR Part 26, Subpart I, be amended to replace the minimum days off requirements in § 26.205(d) with a performance-based objective, consisting of an average of 54 hours worked per week, averaged over a calendar quarter.  The NEI also proposes changing the § 26.205(e)(1) annual assessment of actual hours worked and performance of individuals subject to the work hour controls to a quarterly assessment to provide a more frequent review of hours worked.  The NEI proposes to eliminate the minimum days off requirements in § 26.205(d)(3) through § 26.205(d)(6), while the work hour limits and break requirements in § 26.205(d)(1)(i)-(iii) and (d)(2)(i)-(ii), respectively, would remain unchanged and apply during on-line and outage periods.

Separately from PRM-26-5, on September 23, 2010, the NEI submitted a request for enforcement discretion regarding the minimum days off provisions of Part 26.  The request reiterates the NEI’s opinion that the regulations that govern fatigue management impede “many safety-beneficial practices at plant sites, adversely [impact] the quality of life of covered workers, and [result] in conflicts between rule requirements and represented bargaining unit agreements.”  The letter requests that the NRC “exercise enforcement discretion from the [minimum days off] provisions of the rule” until the final disposition of PRM-26-5.

Mr. Erik Erb, a nuclear security officer at the Nine Mile Point Nuclear Station, submitted a petition for rulemaking (PRM-26-6) on August 17, 2010.  Mr. Erb requestes that the NRC amend 10 CFR Part 26, Subpart I, to decrease the minimum days off requirement for security officers working 12-hour shifts from an average of 3 days per week to an average of 2.5 or 2 days per week.  This petition was endorsed by 91 security officers.

C. Public Meetings and Commission Direction

The NRC held a public meeting on November 18, 2010, to learn, directly from the affected stakeholders, more details about the unintended consequences of the minimum days off requirements.  Although some of the stakeholders are comfortable with the current minimum days off requirements, the stakeholders at this public meeting claimed that the unintended consequences have diminished the safety benefits of the fatigue management provisions of 10 CFR Part 26 and expressed the need for an alternative that is simpler and would provide greater scheduling flexibility.  Additional public meetings were held on January 6, 2011, and January 25, 2011, to provide opportunities for stakeholders and the NRC to discuss alternatives to the minimum days off requirements.  

In a February 8, 2011, public meeting, the NRC staff and stakeholders briefed the Commission on the implementation of the 10 CFR Part 26 fatigue management requirements.  The nuclear power industry stakeholders conveyed many of the same concerns raised in the three public meetings.  The NRC staff presented the scientific and technical bases for the current fatigue management requirements for managing cumulative fatigue and a proposal to address the concerns raised by the industry stakeholders.  The NRC staff proposed a maximum average 54-hour work week, averaged over a 6-week rolling period, as an alternative to the § 26.205(d)(3) minimum days off requirements.  The NRC staff and industry stakeholders generally agreed that this proposal could provide the relief sought by the industry while meeting the objectives of the minimum days off requirements.  Other stakeholders were less certain that the NRC should consider proposals to change the current requirements.

On March 24, 2011, the Commission issued a Staff Requirements Memorandum that directed the NRC staff to conduct a rulemaking to provide an alternative to the minimum days off requirements that would be consistent with the proposal presented by the NRC staff at the February 8, 2011, briefing.  The Commission limited the scope of the rulemaking to the voluntary alternative to the minimum days off requirements and instructed the NRC staff to consider other issues related to the petitions for rulemaking, other changes to 10 CFR Part 26, and comments received in this rulemaking proceeding that are outside the limited scope of this rulemaking, in a separate rulemaking effort.  The Commission also directed the staff to expedite this rulemaking and provide a 30-day public comment period for this proposed rule instead of the typical 75-day public comment period.



	III. Description of the Proposed Rule



A. Maximum Average of 54 Hours Worked Over a 6-week Rolling Window

One cause of cumulative fatigue is consecutive days of restricted or poor quality sleep.  In turn, consecutive days of restricted or poor quality sleep may be caused by such things as shift-work, extended work days, and extended work weeks.  Currently, Subpart I of 10 CFR Part 26 requires nuclear power plant licensees to manage cumulative fatigue primarily by providing individuals with a minimum number of days off over the course of a period not to exceed 6 weeks.  The distribution of the days off during the 6-week period acts to either prevent or mitigate cumulative fatigue.

An alternative method for managing cumulative fatigue would be to establish a requirement to limit actual hours worked instead of mandating the number of days off that individuals receive.  A limit on actual hours worked, when applied to schedules that require regular shift coverage, would limit the number of work hours that can contribute to cumulative fatigue and, as a practical matter, result in periodic days off for recovery rest.  A schedule resulting in a weekly average of 54 hours worked, calculated using a rolling period of up to 6 weeks, would be such a schedule.

In general, most individuals that work their normal shift schedule and receive only the minimum number of days off required under the current minimum days off requirements of § 26.205(d)(3) could average as many as 54 hours of work per week.  However, the NEI has indicated that implementation of the minimum days off requirements has reduced licensee scheduling flexibility and imposed a substantial administrative burden.  By comparison, limiting work hours to an average of not more than 54 hours per week by using a rolling window of up to 6 weeks would limit the number of consecutive weeks of extended work hours that an individual can work by using a comparable but simpler and more flexible requirement.  In addition, this alternative would not depend on the length of an individual’s shift schedule and would eliminate the burden of tracking the number of days off that an individual receives in a period not to exceed 6 weeks.  Based on stakeholder comments, the voluntary alternative would permit enable licensees personnel to engage in certain safety-beneficial practices with fewer scheduling restrictions, such as holding off-shift shift manager meetings and having the capability to use using the most knowledgeable workers in responding to plant events and conditions.

In summary, the maximum number of hours that could be worked under the proposed alternative approach would be comparable to the maximum number of hours that can be worked by most individuals under the current 10 CFR Part 26 minimum days off requirements, except that the alternative requirement would provide for greater simplicity and flexibility.  This proposed approach could be used only in place of the minimum days off requirements in § 26.205(d)(3) and would be applicable only to individuals subject to work hour controls under § 26.205(a).  Under § 26.205(a), the subject individuals are those described in § 26.4(a).

Although the rolling schedule required under the proposed alternative approach would limit the number of consecutive extended work weeks and thereby limit the potential for cumulative fatigue, there are unusual potential circumstances in which the proposed alternative requirement could be met and the schedule could be fatiguing.  Such schedules include having only one in every nine days off or consistently working the maximum allowable hours, which would likely result in cumulative fatigue.  However, the industry has stated that these unusual schedules are improbable.  The NRC believes that this proposed alternative approach, together with other aspects of the rule that will remain unchanged, would provide reasonable assurance that licensees will manage cumulative fatigue in a manner that contributes to the protection of public health and safety and common defense and security.

B. Voluntary Alternative to the Minimum Days Off Requirements

The NRC proposes to create a new paragraph§ 26.205 (d)(7) in current § 26.205 that would contain the proposed voluntary alternative.  The proposed rule would allow nuclear power plant licensees to choose whether or not to implement this alternative approach, in lieu of compliance with the current rule’s minimum days off requirements in § 26.205(d)(3).  The NRC is not proposing to remove the current § 26.205(d)(3) minimum days off requirements and mandate that all licensees instead adopt new maximum average work hour requirements.  Some licensees may be satisfied with the current requirements.  In addition, a mandated change would constitute backfitting under the NRC’s Backfit Rule, 10 CFR 50.109.  None of the exceptions in § 50.109(a)(4) to preparation of a backfit analysis could be justified, and a backfit analysis could not demonstrate that a mandatory rule would constitute a cost-justified substantial increase in protection to public health and safety or common defense and security.  For these reasons, the NRC has decided to propose the maximum weekly average of 54 work hours, averaged over a rolling window of up to 6 weeks, as a voluntary alternative.

C. Applicability 

Consistent with the current rule’s minimum days off requirements in § 26.205(d)(3), the proposed alternative maximum average work hours provisions would apply to all periods of operations, with several certain specified exceptions:  during force-on-force exercises and plant emergencies and for security personnel when they are needed to maintain the common defense and security.  In those limited circumstances, special provisions, described below, would apply.  In addition, licensees currently have the option under § 26.205(d)(4) to comply with the minimum days off requirements in either § 26.205(d)(3) or § 26.205(d)(4) during unit outages when the affected individuals are working on outage activities, and have the option under § 26.205(d)(5) to comply with the minimum days off requirements in either § 26.205(d)(3) or § 26.205(d)(5) during unit outages, security system outages, or increased threat conditions.  Under the proposed rule, licensees also would have the option to comply with the voluntary maximum average work hours requirements under the above conditions.  The reasons that the Commission permits the exceptions and options involving the minimum days off requirements are explained in the Statement of Considerations (SOC) for the 2008 10 CFR Part 26 final rule.  Because the proposed voluntary approach is intended to offer licensees an equivalent minimum days off alternative that is equally effective at managing cumulative fatigue, the 2008 10 CFR Part 26 final rule SOC also provides the justification for why the proposed alternative would apply to the exceptions and options described herein.

The current rule, in § 26.205(d)(4), offers licensees the option to apply different minimum days off requirements during the first 60 days of a unit outage for individuals working on outage activities.  During this part of outages, licensees are not required to calculate the requisite number of an individual’s days off by a weekly average over a period of up to 6 weeks.  The regulation requires licensees who choose the outage option to provide affected individuals with a fixed number of days off over a 15-day period or 7-day period, depending on the duties performed by the individuals.  Similarly, the cumulative fatigue management provisions for security personnel in current § 26.205(d)(5)(i) allow licensees, during the first 60 days of a unit outage or a planned security system outage, the option to comply with the minimum days off requirements in § 26.205(d)(3) or provide security personnel with a fixed number of days off over a 15-day period.  Under proposed § 26.205(d)(4) and (d)(5)(i), licensees that choose the alternative maximum average work hours approach during non-outage periods would have the option to use the proposed voluntary alternative or the fixed number of days off approaches during the first 60 days of outages.

During the first 60 days of an unplanned security system outage or increased threat condition, current § 26.205(d)(5)(ii) provides a discretionary exception from the minimum days off requirement in § 26.205(d)(3) and (d)(5)(i) so that security personnel subject to the work hour requirements would not be required to meet the minimum days off requirements.  The proposed § 26.205(d)(5)(ii) would permit licensees who implement the maximum average work hours approach during non-outage periods to not meet the proposed § 26.205(d)(7) requirements during the first 60 days of an unplanned security system outage or increased threat condition.

Section 26.207(b) of the current regulations relieves licensees from the minimum days off requirements of § 26.205(d)(3) by allowing licensees to exclude shifts worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises when calculating the individuals’ required number of days off.  The proposed rule would permit licensees who implement the proposed alternative during non-outage periods to exclude from the proposed § 26.205(d)(7) calculations the hours worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises.	Comment by FDB: We told the commission in our paper, and in the draft Interim Enforcement Policy that this was a “like for like” change.  The proposal to change to the exception for FOF appears to be a new issue that should be handled though the  long-term rulemaking, because it is not in the scope of the existing SRM.

Current § 26.207(c) provides a licensee relief from the work hour control requirements of § 26.205 for security personnel upon written notification from the NRC, for the purpose of assuring the common defense and security for a period the NRC defines.  In the proposed rule, licensees would also be relieved from Tthe requirements of proposed § 26.205(d)(7) would also be waived in this situation.

As stated in current § 26.207(d), a licensee need not meet the work hour controls, including the minimum days off requirements, during declared emergencies, as defined in the licensee’s emergency plan.  Under the proposed rule, consistent with the current approach for minimum days off requirements during declared emergencies, licensees would not need to meet the requirements of the proposed § 26.2075(d)(7) during the period of the declared emergency .

The NRC Office of Enforcement issued EGM09008, “Enforcement Guidance Memorandum—Dispositioning Violations of NRC Requirements for Work Hour Controls Before and Immediately After a Hurricane Emergency Declaration,” dated September 24, 2009, to give the NRC staff guidance for processing violations of work hour controls requirements during conditions before and immediately after the declaration of an emergency for a hurricane, when licensees sequester plant staff on site to ensure personnel are available for relief of duties, and potentially granting enforcement discretion for the affected requirements.  Under EGM-09-008, the NRC may exercise enforcement discretion and not cite licensees for violations of 10 CFR 26.205(c) and (d) while a licensee sequesters site personnel in preparation for hurricane conditions that are expected to result in the declaration of an emergency caused by high winds.  The EGM refers to § 26.205(d) generally, and therefore, the requirements in proposed § 26.205(d)(7) would also fall under the enforcement discretion described by EGM-09-008.



IV. Section-by-Section Analysis

 

10 CFR 26.203 General provisions.

Section 26.203 establishes requirements for licensees’ fatigue management policies, procedures, training, examinations, recordkeeping, and reporting.  The NRC proposes to make conforming changes to paragraphs within § 26.203 to ensure consistency between the implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation of the maximum average work hours requirements in proposed § 26.205(d)(7).



Section 26.203(d)(2)

Section 26.203(d)(2) currently requires licensees to retain records of shift schedules and shift cycles of individuals who are subject to the work hour requirements established in § 26.205.  These records are necessary, in part, to ensure that documentation of the licensee’s fatigue management program is retained and available for the NRC inspectors to verify that licensees are complying with the work hour requirements and waiver and fatigue assessment provisions.  Because licensees that implement the voluntary alternative would need to show inspectors that individuals subject to the new work hour controls have not exceeded the average weekly work hour limit, inspectors would need to know the averaging periods used by the licensee.  Therefore, the NRC proposes to amend § 26.203(d)(2) to include the requirement that licensees implementing the requirements in proposed § 26.205(d)(7) maintain records showing the beginning and end dates of all 6-week or shorter averaging periods.  These licensees would also need to retain records of shift schedules to ensure compliance with the requirements in § 26.205(c) and § 26.205(d)(2).



Section 26.2053(e)(1)

Current § 26.203(e)(1) requires licensees to provide the NRC with an annual summary of all instances during the previous calendar year in which the licensee waived each of the work hour controls specified in § 26.205(d)(1) through (d)(5)(i) for individuals who perform the duties listed in § 26.4(a)(1) through (a)(5).  Section 26.203(e)(1) would be revised in the proposed rule to require licensees to also report the instances when the licensee waived the requirements in proposed § 26.205(d)(7).



Section 26.2053(e)(1)(i) and (e)(1)(ii)

Section 26.203(e)(1)(i) and (e)(1)(ii) requires licensees to report whether work hour controls are waived for individuals working on normal plant operations or working on outage activities.  The proposed rule would require licensees to include whether the voluntary alternative requirements in proposed § 26.205(d)(7) were waived during normal plant operations or while working on outage activities.



10 CFR 26.205 Work hours.

Section 26.205 sets forth the NRC’s substantive requirements governing work hours controls applicable to individuals performing the duties in 10 CFR 26.4(a)(1) through (a)(5).  The NRC proposes to add a new § 26.205(d)(7) and make conforming changes to existing paragraphs within § 26.205 to ensure consistency between the implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation of the maximum average work hours requirements in proposed § 26.205(d)(7).



Section 26.205(b)(5)

Section 26.205(b)(5) currently allows licensees to exclude from the calculation of an individual’s work hours unscheduled work performed off site (e.g., technical assistance provided by telephone from an individual’s home), provided the total duration of the work does not exceed a nominal 30 minutes during any single break period.  For the purposes of compliance with the minimum break requirements of § 26.205(d)(2) and the minimum days off requirements of § 26.205(d)(3) through (d)(5), such duties do not constitute work periods or work shifts.  The proposed rule would revise § 26.205(b)(5) to exclude these incidental duties from hours worked under proposed § 26.205(d)(7).



Section 26.205(d)(3)

Currently, § 26.205(d)(3) requires licensees to ensure that subject individuals have, at minimum, the days off as specified in this section.  Under the proposed rule, licensees would have the option of either complying with the minimum days off requirements in § 26.205(d)(3)  or the alternative requirements in proposed § 26.205(d)(7).



 Section 26.205(d)(4)

Current § 26.205(d)(4) provides a limited discretionary exception from the minimum day off requirements in § 26.205(d)(3) for individuals performing the duties specified in § 26.4(a)(1) through (a)(4) (i.e., certain operations, chemistry, health physics, fire brigade, and maintenance personnelactivities).  The exception from the minimum days off requirements is available during the first 60 days of a unit outage while a subject individual is working on outage activities.  In these circumstances, if the licensee elects to apply the exception, § 26.205(d)(4) requires licensees to ensure that individuals specified in § 26.4(a)(1) through (a)(3) have a minimum of 3 days off in each successive (i.e., non-rolling) 15-day period and that individuals specified in § 26.4(a)(4) have at least 1 day off in any 7-day period.  If at any time during a unit outage an individual performs duties specified in § 26.4(a)(1) through (a)(4) on or for a unit that is not disconnected from the electrical grid, the individual is subject to the minimum days off requirements of § 26.205(d)(3) while the individual is performing those duties.  Detailed guidance on the applicability of this rule provision is available in Regulatory Guide 5.73, “Fatigue Management for Nuclear Power Plant Personnel.”  After the first 60 days of a unit outage, regardless of whether the individual is working on unit outage activities, the individual is again subject to the minimum days off requirements of § 26.205(d)(3), except as permitted by § 26.205(d)(6).  The NRC proposes to revise § 26.205(d)(4) to allow licensees that choose the voluntary maximum average work hours alternative during non-outage periods to have the option to use the proposed voluntary alternative or the fixed number of days off approach during the first 60 days of a unit outage.



Section 26.205(d)(5)(i)

Section 26.205(d)(5)(i) currently provides a discretionary exception from the minimum days off requirements of § 26.205(d)(3) for personnel performing the duties described in § 26.4(a)(5) during unit outages or unplanned security system outages.  The requirement limits this exception period to 60 days from the beginning of the outage and requires that individuals performing the security duties identified in § 26.4(a)(5) during this period have a minimum of 4 days off in each non-rolling 15-day period.  Proposed § 26.205(d)(5)(i) would allow licensees that choose the voluntary maximum average work hours alternative during non-outage periods to have the option to use the proposed voluntary alternative or the fixed number of days off approach in § 26.205(d)(5)(i) for security personnel during the first 60 days of a unit outage or unplanned security system outage.



Section 26.205(d)(5)(ii)

Current § 26.205(d)(5)(ii) provides a discretionary exception from the minimum days off requirements of § 26.205(d)(3) for security personnel during the first 60 days of an unplanned security system outage or an increased threat condition.  Individuals performing the security duties identified in § 26.4(a)(5) during this period do not have to meet the minimum days off requirements of § 26.205(d)(3).  Proposed § 26.205(d)(5)(ii) would provide that, during the first 60 days of an unplanned security system outage or an increased threat condition, licensees would not need to meet the requirements of §§ 26.205(d)(3), § 26.205(d)(5)(i), or proposed § 26.205(d)(7) for security personnel.



Section 26.205(d)(7)

This would be a new section governing maximum average work hours for subject individuals, with which licensees could voluntarily choose to comply as an alternative to complying with comparable provisions in § 26.205(d)(3).  Licensees who choose to comply with this voluntary alternative would nonetheless comply with all requirements in § 26.205 other than the minimum days off requirements in § 26.205(d)(3).

The individuals subject to the proposed maximum average work hours requirements in this section would be the same as the individuals subject to the comparable controls in § 26.205(d)(3), which, according to § 26.205(a), are the individuals described in § 26.4(a).  Unlike the minimum days off requirements, the proposed maximum average work hours alternative would apply to all individuals described in § 26.205(a) without regard for their assigned duties or the length of their shift schedules.



Section 26.205(d)(7)(i)

Licensees who elect to implement the requirements of proposed § 26.205(d)(7)(i) would manage affected individuals’ cumulative fatigue by limiting the number of hours they work each week to an average of 54 hours.  The 54-hour average would be computed over a rolling period of up to 6 weeks..  Licensees would need to review an individual’s weekly average to ensure that the licensee would meet the 54-hour maximum average requirement and comply with § 26.205(c) for the individual’s forward-looking schedule and to ensure that the actual hours worked by the individual met the 54-hour maximum average requirement.



Section 26.205(d)(7)(ii)

In proposed § 26.205(d)(7)(ii), each licensee would need to explicitly state, in its FFD policies and procedures required by 10 CFR 26.27 and 10 CFR 26.203, with which that requirements it is complying:  with either the minimum days off provisions in § 26.205(d)(3) or the maximum average work hours requirements in proposed § 26.205(d)(7).  As a general matter, good regulatory practice requires each licensee to clearly document its licensing basis, especially where the NRC’s requirements offer the licensee one or more regulatory alternatives.  If a licensee clearly and sufficiently documents its licensing basis, then the licensee can more easily determine, despite changes (as applicable) in personnel, procedures, or its design, whether the licensee continues to comply with its licensing basis and applicable NRC requirements.  Effective documentation also allows the NRC to quickly and accurately determine the licensee’s status of compliance and affords the public an opportunity to understand the legal constraints to which that licensee is subject.

Arguably, the NRC’s regulations would already require the licensee to document its decision to comply with the alternative to the minimum days off requirements in proposed § 26.205(d)(7).  Section 26.27 requires licensees to establish written FFD policies and procedures, and 10 CFR 26.203(a) and (b) requires licensees to include in the § 26.27 written policies and procedures the specific policies and procedures for the management of fatigue, including the process for implementing the work hour controls in § 26.205(d).  However, to avoid ambiguity on this matter, the NRC would make clear in § 26.205(d)(7)(ii) the licensee’s (and applicant’s) regulatory obligation to document with which requirements  that it will comply: with the requirements in either § 26.205(d)(3) or proposed § 26.205(d)(7).  The requirements with which each licensee elects to comply would be the legally-binding requirements for that licensee.  Licensees would be free to switch to the other set of requirements but may only use the requirements of § 26.205(d)(3) or proposed § 26.205(d)(7), for all individuals subject to the rule.   





Section 26.205(e)(1)(i)

Currently, § 26.205(e)(1) requires licensees to review the actual work hours and performance of individuals who are subject to this section for consistency with the requirements of § 26.205(c), so that licensees can determine if they are scheduling controlling the work hours of individuals consistent with the objective of preventing impairment from fatigue due to the duration, frequency, or sequencing of successive shifts.  This review is consistent with the performance-based approach in § 26.205(c).  Section 26.205(e)(1)(i) requires the licensees to assess the performance of individuals whose actual hours worked during the review period exceeded an average of 54 hours per week in any shift cycle while the individuals’ work hours are subject to the requirements of § 26.205(d)(3).  The NRC proposes to amend § 26.205(e)(1)(i)  to require licensees to assess the performance of individuals whose actual hours worked during the review period exceeded an average of 54 hours per week in any averaging period of up to 6 weeks.  The duration of the averaging periods would be the same duration that the licensees use to control  while the individuals’ work hours to comply with are subject to the requirements of proposed § 26.205(d)(7).



10 CFR 26.207 Waivers and exceptions.

Section 26.207 provides the criteria that licensees must meet to authorize waivers and enact exceptions from the work hour requirements in § 26.205(d)(1) through (d)(5)(i).  The NRC proposes to make conforming changes to a paragraphs within § 26.207 to ensure consistency between the implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation of the maximum average hours worked requirements in proposed § 26.205(d)(7).



Section 26.207(a)

Section 26.207(a) permits licensees to authorize waivers from the work hour requirements in § 26.205(d)(1) through (d)(5)(i) for conditions that meet the two criteria specified in § 26.207(a).  Section 26.207(a) would be revised in the proposed rule to authorize licensees to grant waivers from the work hour requirements in proposed § 26.205(d)(7) if the criteria in § 26.207(a) are met.



Section 26.207(b)

Current § 26.207(b) relieves licensees from the minimum days off requirements of § 26.205(d)(3) by allowing them to exclude shifts worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises when calculating the individual’s number of days off.  The proposed rule would amend § 26.207(b) to permit licensees to exclude from the maximum average work hours requirements of proposed § 26.205(d)(7) the hours worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises.



10 CFR 26.209 Self-declarations.

Section 26.209 requires licensees to take immediate action in response to a self-declaration by an individual who is working under, or being considered for, a waiver from the work hour controls in § 26.205(d)(1) through (d)(5)(i).  The NRC proposes to make a conforming change to § 26.209(a) to ensure consistency between the implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation of the maximum average hours worked requirements in proposed § 26.205(d)(7).



Section 26.209(a)

Section 26.209(a) would be amended in the proposed rule to address the situation when an individual is performing, or being assessed for, work under a waiver of the requirements contained in proposed § 26.205(d)(7) and declares that, due to fatigue, he or she is unable to safely and competently perform his or her duties.  As in the current § 26.209(a), the licensee shall immediately stop the individual from performing any duties listed in § 26.4(a), except if the individual is required to continue performing those duties under other requirements in 10 CFR Part 26.  If the subject individual must continue performing the duties listed in § 26.4(a) until relieved, then the licensee shall immediately take action to relieve the individual.



10 CFR 26.211 Fatigue assessments.

Section 26.211 currently requires licensees to conduct fatigue assessments under several conditions.  The NRC proposes to make conforming changes to paragraphs within § 26.211 to ensure consistency between the implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation of the maximum average hours worked requirements in proposed § 26.205(d)(7).



Section 26.211(b)(2)(iii)

Section 26.211(b)(2)(iii) prohibits individuals from performing a post-event fatigue assessment if they evaluated or approved a waiver of the limits specified in § 26.205(d)(1) through (d)(5)(i) for any of the individuals who were performing or directing the work activities during which the event occurred if the event occurred while such individuals were performing work under that waiver.  The proposed rule would amend § 26.211(b)(2)(iii) to prohibit individuals from performing a post-event fatigue assessment if they evaluated or approved a waiver of the limits specified in proposed § 26.205(d)(7) for any of the individuals who were performing or directing the work activities during which the event occurred if the event occurred while such individuals were performing work under that waiver.



Section 26.211(d)

Current § 26.211(d) prohibits licensees from concluding that fatigue has not degraded or will not degrade the individual’s ability to safely and competently perform his or her duties solely on the basis that the individual’s work hours have not exceeded any of the limits specified in § 26.205(d)(1) or that the individual has had the minimum rest breaks required in § 26.205(d)(2) or the minimum days off required in § 26.205(d)(3) through (d)(5).  The NRC proposes to amend § 26.211(d) to include the maximum average work hours among the criteria that licensees may not solely rely on when concluding that fatigue has not degraded or will not degrade an individual’s ability to safely and competently perform his or her duties.



V.  Specific Request for Comment



	The NRC is seeking advice and recommendations from the public on this proposed rule.  The NRC will consider all comments received within the limited scope of this proposed rulemaking and address them in the final rule.  We are particularly interested in comments and supporting rationale from the public on the following issue:  Would the voluntary alternative approach provide comparable assurance of the management of cumulative fatigue as the current minimum days off requirements?



VI. Availability of Documents



The following table lists documents that are related to this proposed rule and available to the public and indicates how they may be obtained.  See Submitting Comments and Accessing Information of the SUPPLEMENTARY INFORMATION section on the physical locations and Web sites where the documents may be accessed.

		Document

		PDR

		Web

		ELECTRONIC READING ROOM (ADAMS)



		U.S. Nuclear Regulatory Commission, Regulatory Guide 5.73, “Fatigue Management For Nuclear Power Plant Personnel” (March 2009).

		X

		

		ML083450028



		PRM-26-5, Petition to Amend 10 CFR Part 26, “Fitness-for-Duty Programs,” filed by the Nuclear Energy Institute (September 3, 2010).

		X

		Docket ID. NRC-2010-0304

		ML102590440



		Anthony R. Pietrangelo on Behalf of the Nuclear Energy Institute; Notice of Receipt of Petition for Rulemaking, 75 FR 65249 (October 22, 2010).

		

		Docket ID. NRC-2010-0304

		



		Request for Enforcement Discretion filed by the Nuclear Energy Institute (September 23, 2010).

		X

		

		ML102710208



		PRM-26-6, Petition to Amend 10 CFR Part 26, filed by Eric Erb (August 17, 2010).

		X

		Docket ID. NRC-2010-0310

		ML102630127



		Eric Erb; Notice of Receipt of Petition for Rulemaking, 75 FR 71368 (November 23, 2010).

		

		Docket ID. NRC-2010-0310

		



		SECY-11-0003, Status of Enforcement Discretion Request and Rulemaking Activities Related to 10 CFR Part 26, Subpart I, “Managing Fatigue” (January 4, 2011).

		X

		

		ML103420201



		SECY-11-0028, Options for Implementing an Alternative Interim Regulatory Approach to the Minimum Days Off Provisions of 10 CFR Part 26, Subpart I, “Managing Fatigue” (February 28, 2011).

		X

		

		ML110390077



		EGM09008, “Enforcement Guidance Memorandum—Dispositioning Violations of NRC Requirements for Work Hour Controls Before and Immediately After a Hurricane Emergency Declaration” (September 24, 2009).

		X

		

		ML092380177



		Staff Requirements – SECY-11-0003 – Status of Enforcement Discretion Request and Rulemaking Activities Related to 10 CFR Part 26, Subpart I, “Managing Fatigue” and SECY-11-0028 - Options for Implementing an Alternative Interim Regulatory Approach to the Minimum Days Off Provisions of 10 CFR Part 26, Subpart I, “Managing Fatigue” (March 24, 2011).

		X

		

		ML110830971



		Updated Notice of Public Meeting to Discuss Part 26, Subpart I Implementation to Understand Unintended Consequences of the Minimum Day Off Requirements (November 15, 2010).

		X

		

		ML103160388



		Summary of November 18, 2010, Public Meeting to Discuss Part 26, Subpart I Implementation to Understand Unintended Consequences of the Minimum Day Off Requirements (December 13, 2010).

		X

		

		ML103430557



		Update - Notice of Public Meeting Regarding Part 26, Subpart I Minimum Days Off Requirements and Options Licensees May Implement to Receive Enforcement Discretion From These Requirements (December 30, 2010).

		X

		

		ML103550089



		Summary of January 6, 2011, Public Meeting Regarding Part 26, Subpart I Minimum Days Off Requirements and Options Licensees May Implement to Receive Enforcement Discretion from these Requirements (February 3, 2011).

		X

		

		ML110280446



		Notice of Public Meeting to Discuss Alternatives to the Part 26, Subpart I, Minimum Days Off Requirements (January 14, 2011).

		X

		

		ML110140315



		Summary of January 25, 2011, Public Meeting to Discuss Alternatives to the Part 26, Subpart I, Minimum Days Off Requirements.

		X

		

		ML110340512



		Sunshine Federal Register Notice of February 8, 2011, Commission Briefing on the Implementation of Part 26, 76 FR 5626 (February 1, 2011).

		X

		

		ML110200295



		Transcript of February 8, 2011, Commission Briefing on the Implementation of Part 26.

		X

		

		ML110410169









VII. Criminal Penalties



	For the purposes of Section 223 of the Atomic Energy Act (AEA), as amended, the NRC is issuing this proposed rule that would amend 10 CFR 26.205 under one or more of Sections 161b, 161i, or 161o of the AEA.  Willful violations of the rule would be subject to criminal enforcement.  Criminal penalties as they apply to regulations in 10 CFR Part 50 are discussed in § 50.111.



VIII. Compatibility of Agreement State Regulations



	Under the “Policy Statement on Adequacy and Compatibility of Agreement State Programs,” approved by the Commission on June 20, 1997, and published in the Federal Register on September 3, 1997 (62 FR 46517), this proposed rule is classified as compatibility “NRC.”  Compatibility is not required for Category “NRC” regulations.  The NRC program elements in this category are those that relate directly to areas of regulation reserved to the NRC by the AEA or the provisions of 10 CFR, and although an Agreement State may not adopt program elements reserved to the NRC, it may wish to inform its licensees of certain requirements via a mechanism that is consistent with a particular State’s administrative procedure laws but does not confer regulatory authority on the State.



IX. Plain Language



The Plain Writing Act of 2010 (Pub. L. 11 1-274) requires Federal agencies to write documents in a clear, concise, well-organized manner that also follows other best practices appropriate to the subject or field and the intended audience.  Although regulations are exempt under the Act, the NRC is applying the same principles to its rulemaking documents.  Therefore, the NRC has written this document, including the proposed amended and new rule language, to be consistent with the Plain Writing Act.  In addition, where existing rule language must be changed, the NRC has rewritten that language to improve its organization and readability.  The NRC requests comment on the proposed rule specifically with respect to the clarity and effectiveness of the language used.  Comments should be sent to the NRC as explained in the ADDRESSES caption of this document. 



X. Voluntary Consensus Standards



The NRC proposes using this standard instead of the following voluntary consensus standard developed by the American Nuclear Society (ANS):  American National Standards Institute (ANSI)/ANS-3.2-1988.  The NRC has determined that using a Government-unique standard would be justified.  The NRC declined to use the ANS standard when the fatigue management provisions in Subpart I of 10 CFR Part 26 were adopted in 2008.  (73 FR 16966; March 31, 2008, at 17170 (second and third column)).  The voluntary alternative for managing cumulative fatigue through a maximum average work hours requirement in this proposed rule has no counterpart in ANSI/ANS-3.2-1988 that could be adopted to manage cumulative fatigue, and the NRC declines to reconsider its overall decision in the 2008 rulemaking not to adopt the fatigue management approach embodied in the ANS standard.  Accordingly, the NRC concludes that there are no voluntary consensus standards that could be adopted in lieu of the proposal to adopt the Government-unique standard in this proposed rule.



XI. Finding of No Significant Environmental Impact: Availability



The Commission has determined under the National Environmental Policy Act of 1969, as amended, and the Commission’s regulations in Subpart A of 10 CFR Part 51, that this proposed rule, if adopted, would not be a major Federal action significantly affecting the quality of the human environment and, therefore, an environmental impact statement is not required.  This proposed rule would allow licensees of nuclear power reactors to voluntarily use a different method from the one currently prescribed in the NRC’s regulations for determining whether certain nuclear power plant workers must be afforded time off from work.

The NRC has determined that the voluntary alternative for determining time off would not significantly alter the likelihood that there will be an increase in fatigued workers causing operational problems or a radiological event, or being unable to properly perform their functions.  The voluntary alternative would provide affected licensees with a more-easily implemented approach for determining when subject individuals must be afforded the time off.  The NRC recognizes that there are unusual potential circumstances in which the proposed alternative requirement could be met and the schedule could be fatiguing.  Such schedules include having only one in every nine days off or consistently working the maximum allowable hours, which would likely result in cumulative fatigue.  However, the industry has stated that these unusual schedules are improbable.  The NRC believes that this proposed alternative approach, together with other aspects of the rule that will remain unchanged, would provide reasonable assurance that licensees will manage cumulative fatigue in a manner that contributes to the protection of public health and safety and common defense and security.  In addition, the proposed alternative would permit licensees to use scheduling practices that may have a safety benefit.  Because the NRC’s regulatory objective would continue to be met under the voluntary alternative adopted in this proposed rule, there should be no change in environmental impacts, during operation or while the nuclear power plant is in shutdown, as compared with the environmental impact of the current rule.

The primary alternative to this action would be the no-action alternative.  The no-action alternative could result in a greater administrative burden on nuclear power plant licensees in complying with the minimum days off requirements in the current rule, as compared with the alternative to the minimum days off requirements that would be voluntarily selected under the proposed rule.  In addition, individuals subject to minimum days off requirements could personally believe that their quality of life and work conditions are less under the no-action alternative, as compared with the alternative maximum average work hours requirements that could be voluntarily selected under the proposed rule.

The no-action alternative would provide little or no environmental benefit.  In addition, the no-action alternative has led nuclear power plant licensees to use work scheduling approaches that, for example, reduce their capability to use the most knowledgeable workers in responding to plant events and conditions.  This may provide less safety and greater risk as compared with the scheduling approaches that licensees would be allowed to use under the alternative to the minimum days off requirements under the proposed rule.

For these reasons, the NRC concludes that this rulemaking would not have a significant adverse impact on the environment.  This discussion constitutes the environmental assessment for this proposed rule.  However, public stakeholders should note that the NRC is seeking public participation.  Comments on any aspect of this environmental assessment may be submitted to the NRC as indicated under the ADDRESSES section.



XII. Paperwork Reduction Act Statement



This proposed rule does not contain new or amended information collection requirements subject to the Paperwork Reduction Act of 1995 (44 U.S.C. 3501 et seq.).  Existing information collection requirements were approved by the Office of Management and Budget (OMB), control number XXXX-XXXX.



Public Protection Notification

The NRC may not conduct or sponsor, and a person is not required to respond to, a request for information or an information collection requirement unless the requesting document displays a currently valid OMB control number.



XIII. Regulatory Analysis



The NRC has not prepared a full regulatory analysis for this proposed rulemaking.  The NRC has determined that the proposed maximum average work hours requirement would provide reasonable assurance that subject individuals are not impaired due to cumulative fatigue caused by excessive work hours.  As such, adequate implementation of the alternative approach would maintain reasonable assurance that persons subject to work hour controls can safely and competently perform their assigned duties and therefore meets the intent of the current minimum days off requirement.  The 2008 10 CFR Part 26 final rule contained a regulatory analysis to support the minimum days off requirement.  Because the proposed voluntary approach would offer licensees an alternative that is generally equivalent to the current minimum days off requirements in alternative that is equally effective at managing cumulative fatigue, the 2008 final rule regulatory analysis also supports this proposed rule.

Furthermore, both nuclear power plant licensees and individuals subject to the NRC’s existing requirements in 10 CFR 26.205(d)(3) governing minimum days off would derive substantial benefits if the NRC were to adopt an alternative approach for controlling cumulative fatigue through maximum average work hours that could be voluntarily adopted by those licensees.  In addition, the NRC concludes that providing a voluntary alternative would maintain the ability of those licensees to continue using scheduling practices that have a positive safety benefit.  The NRC’s conclusions in this regard are based upon information presented by two petitioners for rulemaking seeking changes to the work hour controls in 10 CFR 26.205, NEI’s request for enforcement discretion of those same regulatory provisions in 10 CFR 26.205, evidence gathered from stakeholders at the three public meetings, and analysis performed by the NRC staff and explained in a January 4, 2011, memorandum and a February 28, 2011, memorandum to the Commission.  In these memoranda, the NRC staff documented its evaluation of the options available to the Commission to address the concerns raised in the petitions for rulemaking and request for enforcement discretion.  At the February 8, 2011, Commission briefing on the implementation of 10 CFR Part 26, stakeholders appeared to support the use of an expedited rulemaking process to address the issues presented by the industry.  In view of all of this information, the NRC did not see any value in preparing a more detailed regulatory analysis for this proposed rule.  The NRC requests public comment on this draft regulatory analysis.  Comments on the draft regulatory analysis may be submitted to the NRC as indicated under the ADDRESSES section of this document.



XIV. Regulatory Flexibility Certification



Under the Regulatory Flexibility Act (5 U.S.C. 605(b)), the NRC certifies that this proposed rule will not, if promulgated, have a significant economic impact on a substantial number of small entities.  This proposed rule affects only licensees that do not fall within the scope of the definition of “small entities” set forth in the Regulatory Flexibility Act or the size standards established by the NRC (10 CFR 2.810).



XV. Backfitting



The NRC has determined that the Backfit Rule, 10 CFR 50.109, would not apply to this proposed rule, nor would the proposed rule be inconsistent with any of the finality provisions in 10 CFR Part 52.  The proposed rule, in 10 CFR 26.205(d)(7), would provide nuclear power plant licensees with a voluntary alternative for compliance with the existing controls in 10 CFR 26.205(d)(3) governing minimum days off for certain nuclear power plant workers.  Licensees would be free to comply with either the existing rule’s requirements governing minimum days off or with the proposed alternative requirements in 10 CFR 26.205(d)(7).  The NRC concludes that a backfit analysis would not be required for this proposed rule because this proposed rule would not contain any provisions that constitute backfitting.

The proposed rule would not be inconsistent with any finality provisions in 10 CFR Part 52.  No standard design certification rule or standard design approval issued under 10 CFR Part 52, or currently being considered by the NRC, addresses fitness-for-duty requirements in 10 CFR Part 26.  Accordingly, there are no issues resolved in those design certification rules or design approvals that would be within the scope of the minimum days off controls in this proposed rule.  In addition, the NRC has not issued any combined licenses under 10 CFR Part 52.  Hence, there are currently no holders of combined licenses who would be protected by applicable issue finality provisions.  The NRC concludes that this proposed rule would not contain any provisions that would be inconsistent with any of the finality provisions in 10 CFR Part 52.



List of Subjects in 10 CFR Part 26



Alcohol abuse,  Alcohol testing,  Appeals,  Chemical testing,  Drug abuse,  Drug testing,  Employee assistance programs,  Fitness for duty,  Management actions,  Nuclear power reactors,  Protection of information,  Reporting and recordkeeping requirements.



For the reasons set out in the preamble and under the authority of the Atomic Energy Act of 1954, as amended; the Energy Reorganization Act of 1974, as amended; and 5 U.S.C. 553, the NRC is proposing to adopt the following amendments to 10 CFR Part 26. 



PART 26 – FITNESS FOR DUTY PROGRAMS  



	1.  The authority citation for Part 26 continues to read as follows:



Authority:  Secs. 53, 81, 103, 104, 107, 161, 68 Stat. 930, 935, 936, 937, 948, as amended, sec. 1701, 106 Stat. 2951, 2952, 2953 (42 U.S.C. 2073, 2111, 2112, 2133, 2134, 2137, 2201, 2297f); secs. 201, 202, 206, 88 Stat. 1242, 1244, 1246, as amended (42 U.S.C. 5841, 5842, 5846).



	2.  Section 26.203 is amended by revising paragraphs (d)(2), (e)(1), (e)(1)(i), and (e)(1)(ii) to read as follows:



§ 26.203 General provisions.



	*		*		*		*		*



(d)	*		*		*

(2) For licensees implementing the requirements of § 26.205(d)(3), Rrecords of shift schedules and shift cycles, or, for licensees implementing the requirements of § 26.205(d)(7), records of shift schedules and records showing the beginning and end dates of all averaging periods, of individuals who are subject to the work hour controls in § 26.205;



	*		*		*		*		



(e)	*		*		*

(1) A summary for each nuclear power plant site of all instances during the previous calendar year when the licensee waived one or more of the work hour controls specified in § 26.205(d)(1) through (d)(5)(i) and (d)(7) for individuals described in § 26.4(a).  The summary must include only those waivers under which work was performed.  If it was necessary to waive more than one work hour control during any single extended work period, the summary of instances must include each of the work hour controls that were waived during the period.  For each category of individuals specified in § 26.4(a), the licensee shall report:

(i) The number of instances when each applicable work hour control specified in § 26.205(d)(1)(i) through (d)(1)(iii), (d)(2)(i) and (d)(2)(ii), (d)(3)(i) through (d)(3)(v), and (d)(7) was waived for individuals not working on outage activities;

(ii) The number of instances when each applicable work hour control specified in § 26.205(d)(1)(i) through (d)(1)(iii), (d)(2)(i) and (d)(2)(ii), (d)(3)(i) through (d)(3)(v), (d)(4) and (d)(5)(i), and (d)(7) was waived for individuals working on outage activities; and



		*		*		*		*		*



	3.  Section 26.205 is amended by revising paragraphs (b)(5), (d)(4), (d)(5)(i), (d)(5)(ii), and (e)(1)(i) and the introductory text of paragraph (d)(3), and adding a new paragraph (d)(7) to read as follows:



§ 26.205 Work hours.



 	*		*		*		*		*



(b)	*		*		*

(5) Incidental duties performed off site.  Licensees may exclude from the calculation of an individual’s work hours unscheduled work performed off site (e.g., technical assistance provided by telephone from an individual’s home), provided the total duration of the work does not exceed a nominal 30 minutes during any single break period.  For the purposes of compliance with the minimum break requirements of § 26.205(d)(2), and the minimum days off requirements of § 26.205(d)(3) through (d)(5) or the maximum average work hours requirements of § 26.205(d)(7), such duties do not constitute work periods, work shifts, or hours worked.



	*		*		*		*		*



(d)	*		*		*

(3) Licensees shall either ensure that individuals have, at a minimum, the number of days off specified in this paragraph, or comply with the requirements for maximum average work hours in § 26.205(d)(7).  For the purposes of this section, a day off is defined as a calendar day during which an individual does not start a work shift.  For the purposes of calculating the average number of days off required in this paragraph, the duration of the shift cycle may not exceed 6 weeks.



		*		*		*		*		*



	(4) During the first 60 days of a unit outage, licensees need not meet the requirements of § 26.205(d)(3) or (d)(7) for individuals specified in § 26.4(a)(1) through (a)(4), while those individuals are working on outage activities.  However, the licensee shall ensure that the individuals specified in § 26.4(a)(1) through (a)(3) have at least 3 days off in each successive (i.e., non-rolling) 15-day period and that the individuals specified in § 26.4(a)(4) have at least 1 day off in any 7-day period;



	(5)	*		*		*

(i) During the first 60 days of a unit outage or a planned security system outage, licensees need not meet the requirements of § 26.205(d)(3) or (d)(7).  However, licensees shall ensure that these individuals have at least 4 days off in each successive (i.e., non-rolling) 15-day period; and

(ii) During the first 60 days of an unplanned security system outage or increased threat condition, licensees need not meet the requirements of § 26.205(d)(3), (d)(5)(i), or (d)(7).



	*		*		*		*		*



(7) Licensees may, as an alternative to complying with the minimum days off requirements in § 26.205(d)(3), comply with the requirements for maximum average work hours in this paragraph.  Licensees voluntarily choosing to comply with the alternative maximum average work hours requirements in this paragraph are not relieved from complying with all other requirements in § 26.205 other than § 26.205\(d)(3).

	(i) Individuals may not work more than a weekly average of 54 hours, calculated using a rolling period of up to six (6) weeks.

	(ii) Each licensee shall state, in its FFD policy and procedures required by 10 CFR 26.27, with which requirements whether the licensee is complying: with  the minimum days off requirements in § 26.205(d)(3) or maximum average work hours requirements in § 26.205(d)(7).



	(e)	*		*		*



	(1)	*		*		*

(i) Individuals whose actual hours worked during the review period exceeded an average of 54 hours per week in any shift cycle while the individuals’ work hours are subject to the requirements of § 26.205(d)(3) or in any averaging period of up to 6 weeks, using the same averaging period durations that the licensees use to control the individuals’ work hours, while the individuals’ work hours are subject to the requirements of § 26.205(d)(7);



	*		*		*		*		*



	4.	Section 26.207 is amended by revising paragraphs (a) and (b) to read as follows:



§ 26.207 Waivers and assessments.



(a) Waivers. Licensees may grant a waiver of one or more of the work hour controls in § 26.205(d)(1) through (d)(5)(i) and (d)(7), as follows:



	*		*		*		*		*



(b) Force-on-force tactical exercises. For the purposes of compliance with the minimum days off requirements of § 26.205(d)(3) or the maximum average work hours requirements of § 26.205(d)(7), licensees may exclude shifts worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises when calculating the individual’s number of days off or hours worked, as applicable.



	*		*		*		*		*



5.	Section 26.209 is amended by revising paragraph (a) to read as follows:



§ 26.209 Self-declarations.

	(a) If an individual is performing, or being assessed for, work under a waiver of one or more of the requirements contained in § 26.205(d)(1) through (d)(5)(i) and (d)(7) and declares that, due to fatigue, he or she is unable to safely and competently perform his or her duties, the licensee shall immediately stop the individual from performing any duties listed in § 26.4(a), except if the individual is required to continue performing those duties under other requirements of 10 CFR Part 26.  If the subject individual must continue performing the duties listed in § 26.4(a) until relieved, the licensee shall immediately take action to relieve the individual.



		*		*		*		*		*



	6.	Section 26.2011 is amended by revising paragraphs (b)(2)(iii) and (d) to read as follows:



§ 26.211 Fatigue assessments.

	*		*		*		*		*



(b)	*		*		*



	(2)	*		*		*



	(iii) Evaluated or approved a waiver of one or more of the limits specified in § 26.205(d)(1) through (d)(5)(i) and (d)(7) for any of the individuals who were performing or directing (on site) the work activities during which the event occurred, if the event occurred while such individuals were performing work under that waiver.



		*		*		*		*		*



	(d) The licensee may not conclude that fatigue has not or will not degrade the individual’s ability to safely and competently perform his or her duties solely on the basis that the individual’s work hours have not exceeded any of the limits specified in § 26.205(d)(1), the individual has had the minimum breaks required in § 26.205(d)(2) or minimum days off required in § 26.205(d)(3) through (d)(5), as applicable, or the individual’s hours worked have not exceed the maximum average number of hours worked in § 26.205(d)(7).



		*		*		*		*		*



			Dated at Rockville, Maryland, this xx th day of Xxxxx,  2011. 



    						For the Nuclear Regulatory Commission.





R. William Borchardt

Executive Director 
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	(2)	*		*		*



 (iii) Evaluated or approved a waiver of one or more of the limits specified in § 26.205(d)(1) through (d)(5)(i) and (d)(7) for any of the individuals who were performing or directing (on site) the work activities during which the event occurred, if the event occurred while such individuals were performing work under that waiver.



		*		*		*		*		*



	(d) The licensee may not conclude that fatigue has not or will not degrade the individual’s ability to safely and competently perform his or her duties solely on the basis that the individual’s work hours have not exceeded any of the limits specified in § 26.205(d)(1), the individual has had the minimum breaks required in § 26.205(d)(2) or minimum days off required in § 26.205(d)(3) through (d)(5), as applicable, or the individual’s hours worked have not exceed the maximum average number of hours worked in § 26.205(d)(7).



		*		*		*		*		*



			Dated at Rockville, Maryland, this xx th day of Xxxxx,  2011. 



    						For the Nuclear Regulatory Commission.





R. William Borchardt

Executive Director 

   for Operations 
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 [7590-01-P]  

 
NUCLEAR REGULATORY COMMISSION 

 
10 CFR Part 26 

 
RIN 3150-AI94 

 
[NRC-2011-0058] 

 
Alternative to Minimum Days Off Requirements 

 
 
AGENCY:  Nuclear Regulatory Commission. 
 
ACTION:  Proposed rule.    
 
SUMMARY:  The U.S. Nuclear Regulatory Commission (NRC or the Commission) is proposing 

to amend its regulations governing the fitness for duty of workers at nuclear power plants.  

These amendments would allow holders of nuclear power plant operating licenses to voluntarily 

use a different method from the one currently prescribed in the NRC’s regulations for 

determining when certain nuclear power plant workers must be afforded time off from work to 

ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.   

 
DATES:  Submit comments by [Insert date 30 days after the date of publication in the 

Federal Register].  Comments received after this date will be considered if it is practical to do 

so, but the Commission is able to ensure consideration only for comments received before this 

date.  Requests for extension of the comment period will not be granted. 

 
ADDRESSES:  Please include Docket ID NRC-2011-0058 in the subject line of your comments. 

For instructions on submitting comments and accessing documents related to this action, see 

“Submitting Comments and Accessing Information” in the SUPPLEMENTARY INFORMATION 

section of this document.  
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You may submit comments by any one of the following methods. 

• Federal rulemaking Web site: Go to http://www.regulations.gov and search for 

documents filed under Docket ID NRC-2011-0058.  Address questions about NRC 

dockets to Carol Gallagher, telephone:  301-492-3668, e-mail: 

Carol.Gallager@nrc.gov.  

• Mail comments to:  Secretary, U.S. Nuclear Regulatory Commission, Washington, 

DC 20555-0001, ATTN: Rulemakings and Adjudications Staff.  

• E-mail comments to:  Rulemaking.Comments@nrc.gov.  If you do not receive a reply 

e-mail confirming that we have received your comments, contact us directly at 301-

415-1677. 

• Hand-deliver comments to:  11555 Rockville Pike, Rockville, Maryland 20852, 

between 7:30 a.m. and 4:15 p.m. Federal workdays (telephone:  301- 415-1677).  

• Fax comments to:  Secretary, U.S. Nuclear Regulatory Commission at 301-415-

1101. 

 
FOR FURTHER INFORMATION CONTACT:  Howard Benowitz, Office of the General Counsel, 

U.S. Nuclear Regulatory Commission, Washington DC 20555; telephone:  301-415-4060; e-

mail:  Howard.Benowitz@nrc.gov.  

 
SUPPLEMENTARY INFORMATION: 

 I. Submitting Comments and Accessing Information 

 II. Background 

  A. NRC’s Current Regulations 

  B. Stakeholder Reaction to the Current FFD Requirements 

  C. Public Meetings and Commission Direction 

 III. Description of the Proposed Rule 

http://www.regulations.gov/�
mailto:Carol.Gallager@nrc.gov�
mailto:Rulemaking.Comments@nrc.gov�
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A. Maximum Average of 54 Hours Worked Over a 6-week Rolling Window 

  B. Voluntary Alternative to the Minimum Days Off Requirements 

  C. Applicability 

 IV. Section-by-Section Analysis 

 V. Specific Request for Comment 

 VI. Availability of Documents 

VII. Criminal Penalties 

VIII.    Compatibility of Agreement State Regulations 

IX. Plain Language 

X. Voluntary Consensus Standards 

XI.   Finding of No Significant Environmental Impact 

XII.  Paperwork Reduction Act Statement 

XIII. Regulatory Analysis 

XIV. Regulatory Flexibility Certification 

XV. Backfit Analysis 

 

I. Submitting Comments and Accessing Information 

 
Comments submitted in writing or in electronic form will be posted on the NRC Web site 

and on the Federal rulemaking Web site, http://www.regulations.gov.  Because your comments 

will not be edited to remove any identifying or contact information, the NRC cautions you against 

including any information in your submission that you do not want to be publicly disclosed.  The 

NRC requests that any party soliciting or aggregating comments received from other persons for 

submission to the NRC inform those persons that the NRC will not edit their comments to 

remove any identifying or contact information, and therefore, they should not include any 

information in their comments that they do not want publicly disclosed.  

http://www.regulations.gov/�
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You can access publicly available information related to this document using the 

following methods: 

• NRC's Public Document Room (PDR):  The public may examine and have copied, 

for a fee, publicly available documents at the NRC's PDR, Room O-1F21, One White 

Flint North, 11555 Rockville Pike, Rockville, Maryland 20852. 

• NRC's Agencywide Documents Access and Management System (ADAMS):  

Publicly available documents created or received at the NRC are available 

electronically at the NRC's Electronic Reading Room at http://www.nrc.gov/reading-

rm/adams.html.  From this page, the public can gain entry into ADAMS, which 

provides text and image files of NRC's public documents.  If you do not have access 

to ADAMS or if there are problems in accessing the documents located in ADAMS, 

contact the NRC's PDR reference staff at 1-800-397-4209, or 301-415-4737, or by e-

mail to PDR.Resource@nrc.gov.  

• Federal Rulemaking Web Site:  Public comments and supporting materials related to 

this proposed rulemaking can be found at http:// www.regulations.gov by searching 

on Docket ID NRC-2011-0058.  

   

II. Background 
 

A. NRC’s Current Regulations 

 On March 31, 2008, the NRC adopted a final rule which substantially revised its 

regulations for fitness for duty (FFD) in Title 10 of the Code of Federal Regulations 

(10 CFR) Part 26 (73 FR 16966; March 31, 2008).  The revised regulations updated the NRC’s 

FFD requirements and made them more consistent with other relevant Federal rules, guidelines, 

and drug and alcohol testing programs that impose similar requirements on the private sector.  

In addition, by establishing clear and enforceable requirements for the management of worker 

Formatted: Font: Not Bold

Formatted: Font: Not Bold
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fatigue, the amendments require nuclear power plant licensees to ensure that worker fatigue 

does not adversely affect public health and safety and the common defense and security.  

Among these fatigue management requirements is a minimum days off requirement, which 

requires licensees to manage cumulative fatigue by providing workers with a minimum number 

of days off over the course of a period not to exceed 6 weeks. 

B. Stakeholder Reaction to the Current FFD Requirements 

On September 3, 2010, the Nuclear Energy Institute (NEI) submitted a petition for 

rulemaking (PRM-26-5).  In PRM-26-5, the NEI states that “the new rule has resulted in 

consequences not originally envisioned when the rule was developed and that these 

consequences have diminished the safety benefits of the rule.”  The NEI states that the 

unintended consequences stem from the minimum days off requirements, specifically 

§ 26.205(d)(3) through § 26.205(d)(6), because they create an undue level of complexity and 

inflexibility in managing worker fatigue.  These regulations mandate a specified minimum 

average number of days off per week, averaged over a fixed time period.  The minimum 

average number of days off depends on the duties the individual performs and, for 

§ 26.205(d)(3), the length of an individual’s shift schedule (i.e., whether the individual is working 

8-, 10- or 12-hour shifts). 

The NEI requests, among other changes, that 10 CFR Part 26, Subpart I, be amended 

to replace the minimum days off requirements in § 26.205(d) with a performance-based 

objective, consisting of an average of 54 hours worked per week, averaged over a calendar 

quarter.  The NEI also proposes changing the § 26.205(e)(1) annual assessment of actual hours 

worked and performance of individuals subject to the work hour controls to a quarterly 

assessment to provide a more frequent review of hours worked.  The NEI proposes to eliminate 

the minimum days off requirements in § 26.205(d)(3) through § 26.205(d)(6), while the work 

hour limits and break requirements in § 26.205(d)(1)(i)-(iii) and (d)(2)(i)-(ii), respectively, would 

remain unchanged. 
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Separately from PRM-26-5, on September 23, 2010, the NEI submitted a request for 

enforcement discretion regarding the minimum days off provisions of Part 26.  The request 

reiterates the NEI’s opinion that the regulations that govern fatigue management impede “many 

safety-beneficial practices at plant sites, adversely [impact] the quality of life of covered workers, 

and [result] in conflicts between rule requirements and represented bargaining unit 

agreements.”  The letter requests that the NRC “exercise enforcement discretion from the 

[minimum days off] provisions of the rule” until the final disposition of PRM-26-5. 

Mr. Erik Erb, a nuclear security officer at the Nine Mile Point Nuclear Station, submitted 

a petition for rulemaking (PRM-26-6) on August 17, 2010.  Mr. Erb requests that the NRC 

amend 10 CFR Part 26, Subpart I, to decrease the minimum days off requirement for security 

officers working 12-hour shifts from an average of 3 days per week to an average of 2.5 or 2 

days per week.  This petition was endorsed by 91 security officers. 

C. Public Meetings and Commission Direction 

The NRC held a public meeting on November 18, 2010, to learn, directly from the 

affected stakeholders, more details about the unintended consequences of the minimum days 

off requirements.  Although some of the stakeholders are comfortable with the current minimum 

days off requirements, the stakeholders at this public meeting claimed that the unintended 

consequences have diminished the safety benefits of the fatigue management provisions of 

10 CFR Part 26 and expressed the need for an alternative that is simpler and would provide 

greater scheduling flexibility.  Additional public meetings were held on January 6, 2011, and 

January 25, 2011, to provide opportunities for stakeholders and the NRC to discuss alternatives 

to the minimum days off requirements.   

In a February 8, 2011, public meeting, the NRC staff and stakeholders briefed the 

Commission on the implementation of the 10 CFR Part 26 fatigue management requirements.  

The nuclear power industry stakeholders conveyed many of the same concerns raised in the 

three public meetings.  The NRC staff presented the scientific and technical bases for the 
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current requirements for managing cumulative fatigue and a proposal to address the concerns 

raised by the industry stakeholders.  The NRC staff proposed a maximum average 54-hour work 

week, averaged over a 6-week rolling period, as an alternative to the § 26.205(d)(3) minimum 

days off requirements.  The NRC staff and industry stakeholders generally agreed that this 

proposal could provide the relief sought by the industry while meeting the objectives of the 

minimum days off requirements.  Other stakeholders were less certain that the NRC should 

consider proposals to change the current requirements. 

On March 24, 2011, the Commission issued a Staff Requirements Memorandum that 

directed the NRC staff to conduct a rulemaking to provide an alternative to the minimum days 

off requirements that would be consistent with the proposal presented by the NRC staff at the 

February 8, 2011, briefing.  The Commission limited the scope of the rulemaking to the 

voluntary alternative to the minimum days off requirements and instructed the NRC staff to 

consider other issues related to the petitions for rulemaking, other changes to 10 CFR Part 26, 

and comments received in this rulemaking proceeding that are outside the limited scope of this 

rulemaking, in a separate rulemaking effort.  The Commission also directed the staff to expedite 

this rulemaking and provide a 30-day public comment period for this proposed rule instead of 

the typical 75-day public comment period. 

 

 III. Description of the Proposed Rule 

 
A. Maximum Average of 54 Hours Worked Over a 6-week Rolling Window 

One cause of cumulative fatigue is consecutive days of restricted or poor quality sleep.  

In turn, consecutive days of restricted or poor quality sleep may be caused by such things as 

shift-work, extended work days, and extended work weeks.  Currently, Subpart I of 

10 CFR Part 26 requires nuclear power plant licensees to manage cumulative fatigue primarily 

by providing individuals with a minimum number of days off over the course of a period not to 
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exceed 6 weeks.  The distribution of the days off during the 6-week period acts to either prevent 

or mitigate cumulative fatigue. 

An alternative method for managing cumulative fatigue would be to establish a 

requirement to limit actual hours worked instead of mandating the number of days off that 

individuals receive.  A limit on actual hours worked, when applied to schedules that require 

regular shift coverage, would limit the number of work hours that can contribute to cumulative 

fatigue and, as a practical matter, result in periodic days off for recovery rest.  A schedule 

resulting in a weekly average of 54 hours worked, calculated using a rolling period of up to 6 

weeks, would be such a schedule. 

In general, most individuals that work their normal shift schedule and receive only the 

minimum number of days off required under the current minimum days off requirements of 

§ 26.205(d)(3) could average as many as 54 hours of work per week.  However, the NEI has 

indicated that implementation of the minimum days off requirements has reduced licensee 

scheduling flexibility and imposed a substantial administrative burden.  By comparison, limiting 

work hours to an average of not more than 54 hours per week by using a rolling window of up to 

6 weeks would limit the number of consecutive weeks of extended work hours that an individual 

can work by using a comparable but simpler and more flexible requirement.  In addition, this 

alternative would not depend on the length of an individual’s shift schedule and would eliminate 

the burden of tracking the number of days off that an individual receives in a period not to 

exceed 6 weeks.  Based on stakeholder comments, the voluntary alternative would enable 

licensee personnel to engage in certain safety-beneficial practices with fewer scheduling 

restrictions, such as holding off-shift shift manager meetings and using the most knowledgeable 

workers in responding to plant events and conditions. 

In summary, the maximum number of hours that could be worked under the proposed 

alternative approach would be comparable to the maximum number of hours that can be worked 

by most individuals under the current 10 CFR Part 26 minimum days off requirements, except 
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that the alternative requirement would provide for greater simplicity and flexibility.  This 

proposed approach could be used only in place of the minimum days off requirements in 

§ 26.205(d)(3) and would be applicable only to individuals subject to work hour controls under 

§ 26.205(a).  Under § 26.205(a), the subject individuals are those described in § 26.4(a). 

Although the rolling schedule required under the proposed alternative approach would 

limit the number of consecutive extended work weeks and thereby limit the potential for 

cumulative fatigue, there are unusual potential circumstances in which the proposed alternative 

requirement could be met and the schedule could be fatiguing.  Such schedules include having 

only one in every nine days off or consistently working the maximum allowable hours, which 

would likely result in cumulative fatigue.  However, the industry has stated that these unusual 

schedules are improbable.  The NRC believes that this proposed alternative approach, together 

with other aspects of the rule that will remain unchanged, would provide reasonable assurance 

that licensees will manage cumulative fatigue in a manner that contributes to the protection of 

public health and safety and common defense and security. 

B. Voluntary Alternative to the Minimum Days Off Requirements 

The NRC proposes to create a new § 26.205(d)(7) that would contain the proposed 

voluntary alternative.  The proposed rule would allow nuclear power plant licensees to choose 

whether or not to implement this alternative approach, in lieu of compliance with the current 

rule’s minimum days off requirements in § 26.205(d)(3).  The NRC is not proposing to remove 

the current § 26.205(d)(3) minimum days off requirements and mandate that all licensees 

instead adopt new maximum average work hour requirements.  Some licensees may be 

satisfied with the current requirements.  In addition, a mandated change would constitute 

backfitting under the NRC’s Backfit Rule, 10 CFR 50.109.  None of the exceptions in 

§ 50.109(a)(4) to preparation of a backfit analysis could be justified, and a backfit analysis could 

not demonstrate that a mandatory rule would constitute a cost-justified substantial increase in 

protection to public health and safety or common defense and security.  For these reasons, the 
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NRC has decided to propose the maximum weekly average of 54 work hours, averaged over a 

rolling window of up to 6 weeks, as a voluntary alternative. 

C. Applicability  

Consistent with the current rule’s minimum days off requirements in § 26.205(d)(3), the 

proposed alternative maximum average work hours provisions would apply to all periods of 

operations, with certain specified exceptions:  during plant emergencies and for security 

personnel when they are needed to maintain the common defense and security.  In those 

limited circumstances, special provisions, described below, would apply.  In addition, licensees 

currently have the option under § 26.205(d)(4) to comply with the minimum days off 

requirements in either § 26.205(d)(3) or § 26.205(d)(4) during unit outages when the affected 

individuals are working on outage activities, and have the option under § 26.205(d)(5) to comply 

with the minimum days off requirements in either § 26.205(d)(3) or § 26.205(d)(5) during unit 

outages, security system outages, or increased threat conditions.  Under the proposed rule, 

licensees also would have the option to comply with the voluntary maximum average work 

hours requirements under the above conditions.  The reasons that the Commission permits the 

exceptions and options involving the minimum days off requirements are explained in the 

Statement of Considerations (SOC) for the 2008 10 CFR Part 26 final rule.  Because the 

proposed voluntary approach is intended to offer licensees an equivalent minimum days off 

alternative that is equally effective at managing cumulative fatigue, the 2008 10 CFR Part 26 

final rule SOC also provides the justification for why the proposed alternative would apply to the 

exceptions and options described herein. 

The current rule, in § 26.205(d)(4), offers licensees the option to apply different minimum 

days off requirements during the first 60 days of a unit outage for individuals working on outage 

activities.  During this part of outages, licensees are not required to calculate the requisite 

number of an individual’s days off by a weekly average over a period of up to 6 weeks.  The 

regulation requires licensees who choose the outage option to provide affected individuals with 
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a fixed number of days off over a 15-day period or 7-day period, depending on the duties 

performed by the individuals.  Similarly, the cumulative fatigue management provisions for 

security personnel in current § 26.205(d)(5)(i) allow licensees, during the first 60 days of a unit 

outage or a planned security system outage, the option to comply with the minimum days off 

requirements in § 26.205(d)(3) or provide security personnel with a fixed number of days off 

over a 15-day period.  Under proposed § 26.205(d)(4) and (d)(5)(i), licensees that choose the 

alternative maximum average work hours approach during non-outage periods would have the 

option to use the proposed voluntary alternative or the fixed number of days off approaches 

during the first 60 days of outages. 

During the first 60 days of an unplanned security system outage or increased threat 

condition, current § 26.205(d)(5)(ii) provides a discretionary exception from the minimum days 

off requirement in § 26.205(d)(3) and (d)(5)(i) so that security personnel subject to the work hour 

requirements would not be required to meet the minimum days off requirements.  The proposed 

§ 26.205(d)(5)(ii) would permit licensees who implement the maximum average work hours 

approach during non-outage periods to not meet the proposed § 26.205(d)(7) requirements 

during the first 60 days of an unplanned security system outage or increased threat condition. 

Section 26.207(b) of the current regulations relieves licensees from the minimum days 

off requirements of § 26.205(d)(3) by allowing licensees to exclude shifts worked by security 

personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises when 

calculating the individuals’ required number of days off.  The proposed rule would permit 

licensees who implement the proposed alternative during non-outage periods to exclude from 

the proposed § 26.205(d)(7) calculations the hours worked by security personnel during the 

actual conduct of NRC-evaluated force-on-force tactical exercises. 

Current § 26.207(c) provides a licensee relief from the work hour control requirements of 

§ 26.205 for security personnel upon written notification from the NRC, for the purpose of 

assuring the common defense and security for a period the NRC defines.  In the proposed rule, 
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licensees would also be relieved from the requirements of proposed § 26.205(d)(7) in this 

situation. 

As stated in current § 26.207(d), a licensee need not meet the work hour controls, 

including the minimum days off requirements, during declared emergencies, as defined in the 

licensee’s emergency plan.  Under the proposed rule, consistent with the current approach for 

minimum days off requirements during declared emergencies, licensees would not need to meet 

the requirements of the proposed § 26.205(d)(7) during the period of the declared emergency. 

The NRC Office of Enforcement issued EGM-09-008, “Enforcement Guidance 

Memorandum—Dispositioning Violations of NRC Requirements for Work Hour Controls Before 

and Immediately After a Hurricane Emergency Declaration,” dated September 24, 2009, to give 

the NRC staff guidance for processing violations of work hour controls requirements during 

conditions before and immediately after the declaration of an emergency for a hurricane, when 

licensees sequester plant staff on site to ensure personnel are available for relief of duties, and 

potentially granting enforcement discretion for the affected requirements.  Under EGM-09-008, 

the NRC may exercise enforcement discretion and not cite licensees for violations of 

10 CFR 26.205(c) and (d) while a licensee sequesters site personnel in preparation for 

hurricane conditions that are expected to result in the declaration of an emergency caused by 

high winds.  The EGM refers to § 26.205(d) generally, and therefore, the requirements in 

proposed § 26.205(d)(7) would also fall under the enforcement discretion described by EGM-09-

008. 

 

IV. Section-by-Section Analysis 
  

10 CFR 26.203 General provisions. 

Section 26.203 establishes requirements for licensees’ fatigue management policies, 

procedures, training, examinations, recordkeeping, and reporting.  The NRC proposes to make 
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conforming changes to paragraphs within § 26.203 to ensure consistency between the 

implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation 

of the maximum average work hours requirements in proposed § 26.205(d)(7). 

 

Section 26.203(d)(2) 

Section 26.203(d)(2) currently requires licensees to retain records of shift schedules and 

shift cycles of individuals who are subject to the work hour requirements established in 

§ 26.205.  These records are necessary, in part, to ensure that documentation of the licensee’s 

fatigue management program is retained and available for the NRC inspectors to verify that 

licensees are complying with the work hour requirements and waiver and fatigue assessment 

provisions.  Because licensees that implement the voluntary alternative would need to show 

inspectors that individuals subject to the new work hour controls have not exceeded the average 

weekly work hour limit, inspectors would need to know the averaging periods used by the 

licensee.  Therefore, the NRC proposes to amend § 26.203(d)(2) to include the requirement that 

licensees implementing the requirements in proposed § 26.205(d)(7) maintain records showing 

the beginning and end dates of all 6-week or shorter averaging periods.  These licensees would 

also need to retain records of shift schedules to ensure compliance with the requirements in 

§ 26.205(c) and § 26.205(d)(2). 

 

Section 26.203(e)(1) 

Current § 26.203(e)(1) requires licensees to provide the NRC with an annual summary 

of all instances during the previous calendar year in which the licensee waived each of the work 

hour controls specified in § 26.205(d)(1) through (d)(5)(i) for individuals who perform the duties 

listed in § 26.4(a)(1) through (a)(5).  Section 26.203(e)(1) would be revised in the proposed rule 

to require licensees to also report the instances when the licensee waived the requirements in 

proposed § 26.205(d)(7). 
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Section 26.203(e)(1)(i) and (e)(1)(ii) 

Section 26.203(e)(1)(i) and (e)(1)(ii) requires licensees to report whether work hour 

controls are waived for individuals working on normal plant operations or working on outage 

activities.  The proposed rule would require licensees to include whether the voluntary 

alternative requirements in proposed § 26.205(d)(7) were waived during normal plant operations 

or while working on outage activities. 

 

10 CFR 26.205 Work hours. 

Section 26.205 sets forth the NRC’s requirements governing work hour controls 

applicable to individuals performing the duties in 10 CFR 26.4(a)(1) through (a)(5).  The NRC 

proposes to add a new § 26.205(d)(7) and make conforming changes to existing paragraphs 

within § 26.205 to ensure consistency between the implementation of the minimum days off 

requirements in § 26.205(d)(3) and the implementation of the maximum average work hours 

requirements in proposed § 26.205(d)(7). 

 

Section 26.205(b)(5) 

Section 26.205(b)(5) currently allows licensees to exclude from the calculation of an 

individual’s work hours unscheduled work performed off site (e.g., technical assistance provided 

by telephone from an individual’s home), provided the total duration of the work does not 

exceed a nominal 30 minutes during any single break period.  For the purposes of compliance 

with the minimum break requirements of § 26.205(d)(2) and the minimum days off requirements 

of § 26.205(d)(3) through (d)(5), such duties do not constitute work periods or work shifts.  The 

proposed rule would revise § 26.205(b)(5) to exclude these incidental duties from hours worked 

under proposed § 26.205(d)(7). 
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Section 26.205(d)(3) 

Currently, § 26.205(d)(3) requires licensees to ensure that subject individuals have, at 

minimum, the days off as specified in this section.  Under the proposed rule, licensees would 

have the option of either complying with the minimum days off requirements in § 26.205(d)(3)  

or the alternative requirements in proposed § 26.205(d)(7). 

 

 Section 26.205(d)(4) 

Current § 26.205(d)(4) provides a limited discretionary exception from the minimum day 

off requirements in § 26.205(d)(3) for individuals performing the duties specified in § 26.4(a)(1) 

through (a)(4) (i.e., certain operations, chemistry, health physics, fire brigade, and maintenance 

activities).  The exception from the minimum days off requirements is available during the first 

60 days of a unit outage while a subject individual is working on outage activities.  In these 

circumstances, if the licensee elects to apply the exception, § 26.205(d)(4) requires licensees to 

ensure that individuals specified in § 26.4(a)(1) through (a)(3) have a minimum of 3 days off in 

each successive (i.e., non-rolling) 15-day period and that individuals specified in § 26.4(a)(4) 

have at least 1 day off in any 7-day period.  Detailed guidance on the applicability of this rule 

provision is available in Regulatory Guide 5.73, “Fatigue Management for Nuclear Power Plant 

Personnel.”  After the first 60 days of a unit outage, regardless of whether the individual is 

working on unit outage activities, the individual is again subject to the minimum days off 

requirements of § 26.205(d)(3), except as permitted by § 26.205(d)(6).  The NRC proposes to 

revise § 26.205(d)(4) to allow licensees that choose the voluntary maximum average work hours 

alternative during non-outage periods to have the option to use the proposed voluntary 

alternative or the fixed number of days off approach during the first 60 days of a unit outage. 

 

Section 26.205(d)(5)(i) 
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Section 26.205(d)(5)(i) currently provides a discretionary exception from the minimum 

days off requirements of § 26.205(d)(3) for personnel performing the duties described in 

§ 26.4(a)(5) during unit outages or unplanned security system outages.  The requirement limits 

this exception period to 60 days from the beginning of the outage and requires that individuals 

performing the security duties identified in § 26.4(a)(5) during this period have a minimum of 4 

days off in each non-rolling 15-day period.  Proposed § 26.205(d)(5)(i) would allow licensees 

that choose the voluntary maximum average work hours alternative during non-outage periods 

to have the option to use the proposed voluntary alternative or the fixed number of days off 

approach in § 26.205(d)(5)(i) for security personnel during the first 60 days of a unit outage or 

unplanned security system outage. 

 

Section 26.205(d)(5)(ii) 

Current § 26.205(d)(5)(ii) provides a discretionary exception from the minimum days off 

requirements of § 26.205(d)(3) for security personnel during the first 60 days of an unplanned 

security system outage or an increased threat condition.  Individuals performing the security 

duties identified in § 26.4(a)(5) during this period do not have to meet the minimum days off 

requirements of § 26.205(d)(3).  Proposed § 26.205(d)(5)(ii) would provide that, during the first 

60 days of an unplanned security system outage or an increased threat condition, licensees 

would not need to meet the requirements of § 26.205(d)(3), § 26.205(d)(5)(i), or proposed 

§ 26.205(d)(7) for security personnel. 

 

Section 26.205(d)(7) 

This would be a new section governing maximum average work hours for subject 

individuals, with which licensees could voluntarily choose to comply as an alternative to 

complying with comparable provisions in § 26.205(d)(3).  Licensees who choose to comply with 
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this voluntary alternative would nonetheless comply with all requirements in § 26.205 other than 

the minimum days off requirements in § 26.205(d)(3). 

The individuals subject to the proposed maximum average work hours requirements in 

this section would be the same as the individuals subject to the comparable controls in 

§ 26.205(d)(3), which, according to § 26.205(a), are the individuals described in § 26.4(a).  

Unlike the minimum days off requirements, the proposed maximum average work hours 

alternative would apply to all individuals described in § 26.205(a) without regard for their 

assigned duties or the length of their shift schedules. 

 

Section 26.205(d)(7)(i) 

Licensees who elect to implement the requirements of proposed § 26.205(d)(7)(i) would 

manage affected individuals’ cumulative fatigue by limiting the number of hours they work each 

week to an average of 54 hours.  The 54-hour average would be computed over a rolling period 

of up to 6 weeks..   

 

Section 26.205(d)(7)(ii) 

In proposed § 26.205(d)(7)(ii), each licensee would need to explicitly state, in its FFD 

policies and procedures required by 10 CFR 26.27 and 10 CFR 26.203, with which 

requirements it is complying:  the minimum days off provisions in § 26.205(d)(3) or the 

maximum average work hours requirements in proposed § 26.205(d)(7).  As a general matter, 

good regulatory practice requires each licensee to clearly document its licensing basis, 

especially where the NRC’s requirements offer the licensee one or more regulatory alternatives.  

If a licensee clearly and sufficiently documents its licensing basis, then the licensee can more 

easily determine, despite changes (as applicable) in personnel, procedures, or its design, 

whether the licensee continues to comply with its licensing basis and applicable NRC 

requirements.  Effective documentation also allows the NRC to quickly and accurately 
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determine the licensee’s status of compliance and affords the public an opportunity to 

understand the legal constraints to which that licensee is subject. 

Arguably, the NRC’s regulations would already require the licensee to document its decision to 

comply with the alternative to the minimum days off requirements in proposed § 26.205(d)(7).  

Section 26.27 requires licensees to establish written FFD policies and procedures, and 

10 CFR 26.203(a) and (b) requires licensees to include in the § 26.27 written policies and 

procedures the specific policies and procedures for the management of fatigue, including the 

process for implementing the work hour controls in § 26.205(d).  However, to avoid ambiguity on 

this matter, the NRC would make clear in § 26.205(d)(7)(ii) the licensee’s (and applicant’s) 

regulatory obligation to document with which requirements  it will comply: the requirements in 

§ 26.205(d)(3) or proposed § 26.205(d)(7).  The requirements with which each licensee elects to 

comply would be the legally-binding requirements for that licensee.  Licensees would be free to 

switch to the other set of requirements but may only use the requirements of § 26.205(d)(3) or 

proposed § 26.205(d)(7), for all individuals subject to the rule.    

 

Section 26.205(e)(1)(i) 

Currently, § 26.205(e)(1) requires licensees to review the actual work hours and 

performance of individuals who are subject to this section for consistency with the requirements 

of § 26.205(c), so that licensees can determine if they are controlling the work hours of 

individuals consistent with the objective of preventing impairment from fatigue due to the 

duration, frequency, or sequencing of successive shifts.  This review is consistent with the 

performance-based approach in § 26.205(c).  Section 26.205(e)(1)(i) requires the licensees to 

assess the performance of individuals whose actual hours worked during the review period 

exceeded an average of 54 hours per week in any shift cycle while the individuals’ work hours 

are subject to the requirements of § 26.205(d)(3).  The NRC proposes to amend 

§ 26.205(e)(1)(i) to require licensees to assess the performance of individuals whose actual 
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hours worked during the review period exceeded an average of 54 hours per week in any 

averaging period of up to 6 weeks.  The duration of the averaging periods would be the same 

duration that the licensees use to control  the individuals’ work hours to comply with the 

requirements of proposed § 26.205(d)(7). 

 

10 CFR 26.207 Waivers and exceptions. 

Section 26.207 provides the criteria that licensees must meet to authorize waivers and 

enact exceptions from the work hour requirements in § 26.205(d)(1) through (d)(5)(i).  The NRC 

proposes to make conforming changes to a paragraph within § 26.207 to ensure consistency 

between the implementation of the minimum days off requirements in § 26.205(d)(3) and the 

implementation of the maximum average hours worked requirements in proposed 

§ 26.205(d)(7). 

 

Section 26.207(a) 

Section 26.207(a) permits licensees to authorize waivers from the work hour 

requirements in § 26.205(d)(1) through (d)(5)(i) for conditions that meet the two criteria specified 

in § 26.207(a).  Section 26.207(a) would be revised in the proposed rule to authorize licensees 

to grant waivers from the work hour requirements in proposed § 26.205(d)(7) if the criteria in 

§ 26.207(a) are met. 

 

Section 26.207(b) 

Current § 26.207(b) relieves licensees from the minimum days off requirements of 

§ 26.205(d)(3) by allowing them to exclude shifts worked by security personnel during the actual 

conduct of NRC-evaluated force-on-force tactical exercises when calculating the individual’s 

number of days off.  The proposed rule would amend § 26.207(b) to permit licensees to exclude 

from the maximum average work hours requirements of proposed § 26.205(d)(7) the hours 
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worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical 

exercises. 

 

10 CFR 26.209 Self-declarations. 

Section 26.209 requires licensees to take immediate action in response to a self-

declaration by an individual who is working under, or being considered for, a waiver from the 

work hour controls in § 26.205(d)(1) through (d)(5)(i).  The NRC proposes to make a conforming 

change to § 26.209(a) to ensure consistency between the implementation of the minimum days 

off requirements in § 26.205(d)(3) and the implementation of the maximum average hours 

worked requirements in proposed § 26.205(d)(7). 

 

Section 26.209(a) 

Section 26.209(a) would be amended in the proposed rule to address the situation when 

an individual is performing, or being assessed for, work under a waiver of the requirements 

contained in proposed § 26.205(d)(7) and declares that, due to fatigue, he or she is unable to 

safely and competently perform his or her duties.  As in the current § 26.209(a), the licensee 

shall immediately stop the individual from performing any duties listed in § 26.4(a), except if the 

individual is required to continue performing those duties under other requirements in 

10 CFR Part 26.  If the subject individual must continue performing the duties listed in § 26.4(a) 

until relieved, then the licensee shall immediately take action to relieve the individual. 

 

10 CFR 26.211 Fatigue assessments. 

Section 26.211 currently requires licensees to conduct fatigue assessments under 

several conditions.  The NRC proposes to make conforming changes to paragraphs within 

§ 26.211 to ensure consistency between the implementation of the minimum days off 
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requirements in § 26.205(d)(3) and the implementation of the maximum average hours worked 

requirements in proposed § 26.205(d)(7). 

 

Section 26.211(b)(2)(iii) 

Section 26.211(b)(2)(iii) prohibits individuals from performing a post-event fatigue 

assessment if they evaluated or approved a waiver of the limits specified in § 26.205(d)(1) 

through (d)(5)(i) for any of the individuals who were performing or directing the work activities 

during which the event occurred if the event occurred while such individuals were performing 

work under that waiver.  The proposed rule would amend § 26.211(b)(2)(iii) to prohibit 

individuals from performing a post-event fatigue assessment if they evaluated or approved a 

waiver of the limits specified in proposed § 26.205(d)(7) for any of the individuals who were 

performing or directing the work activities during which the event occurred if the event occurred 

while such individuals were performing work under that waiver. 

 

Section 26.211(d) 

Current § 26.211(d) prohibits licensees from concluding that fatigue has not degraded or 

will not degrade the individual’s ability to safely and competently perform his or her duties solely 

on the basis that the individual’s work hours have not exceeded any of the limits specified in 

§ 26.205(d)(1) or that the individual has had the minimum rest breaks required in § 26.205(d)(2) 

or the minimum days off required in § 26.205(d)(3) through (d)(5).  The NRC proposes to amend 

§ 26.211(d) to include the maximum average work hours among the criteria that licensees may 

not solely rely on when concluding that fatigue has not degraded or will not degrade an 

individual’s ability to safely and competently perform his or her duties. 

 

V.  Specific Request for Comment 
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 The NRC is seeking advice and recommendations from the public on this proposed rule.  

The NRC will consider all comments received within the limited scope of this proposed 

rulemaking and address them in the final rule.  We are particularly interested in comments and 

supporting rationale from the public on the following issue:  Would the voluntary alternative 

approach provide comparable assurance of the management of cumulative fatigue as the 

current minimum days off requirements? 

 

VI. Availability of Documents 
 

The following table lists documents that are related to this proposed rule and available to 

the public and indicates how they may be obtained.  See Submitting Comments and Accessing 

Information of the SUPPLEMENTARY INFORMATION section on the physical locations and 

Web sites where the documents may be accessed. 

DOCUMENT PDR WEB ELECTRONIC 

READING 

ROOM 
(ADAMS) 

U.S. Nuclear Regulatory Commission, Regulatory Guide 
5.73, “Fatigue Management For Nuclear Power Plant 
Personnel” (March 2009). 

X  ML083450028 

PRM-26-5, Petition to Amend 10 CFR Part 26, “Fitness-
for-Duty Programs,” filed by the Nuclear Energy Institute 
(September 3, 2010). 

X Docket ID. NRC-
2010-0304 

ML102590440 

Anthony R. Pietrangelo on Behalf of the Nuclear Energy 
Institute; Notice of Receipt of Petition for Rulemaking, 
75 FR 65249 (October 22, 2010). 

 Docket ID. NRC-
2010-0304 

 

Request for Enforcement Discretion filed by the Nuclear 
Energy Institute (September 23, 2010). 

X  ML102710208 

PRM-26-6, Petition to Amend 10 CFR Part 26, filed by 
Eric Erb (August 17, 2010). 

X Docket ID. NRC-
2010-0310 

ML102630127 

Eric Erb; Notice of Receipt of Petition for Rulemaking, 
75 FR 71368 (November 23, 2010). 

 Docket ID. NRC-
2010-0310 

 

SECY-11-0003, Status of Enforcement Discretion 
Request and Rulemaking Activities Related to 10 CFR 
Part 26, Subpart I, “Managing Fatigue” 
(January 4, 2011). 

X  ML103420201 
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SECY-11-0028, Options for Implementing an Alternative 
Interim Regulatory Approach to the Minimum Days Off 
Provisions of 10 CFR Part 26, Subpart I, “Managing 
Fatigue” (February 28, 2011). 

X  ML110390077 

EGM-09-008, “Enforcement Guidance Memorandum—
Dispositioning Violations of NRC Requirements for Work 
Hour Controls Before and Immediately After a Hurricane 
Emergency Declaration” (September 24, 2009). 

X  ML092380177 

Staff Requirements – SECY-11-0003 – Status of 
Enforcement Discretion Request and Rulemaking 
Activities Related to 10 CFR Part 26, Subpart I, 
“Managing Fatigue” and SECY-11-0028 - Options for 
Implementing an Alternative Interim Regulatory 
Approach to the Minimum Days Off Provisions of 10 
CFR Part 26, Subpart I, “Managing Fatigue” (March 24, 
2011). 

X  ML110830971 

Updated Notice of Public Meeting to Discuss Part 26, 
Subpart I Implementation to Understand Unintended 
Consequences of the Minimum Day Off Requirements 
(November 15, 2010). 

X  ML103160388 

Summary of November 18, 2010, Public Meeting to 
Discuss Part 26, Subpart I Implementation to 
Understand Unintended Consequences of the Minimum 
Day Off Requirements (December 13, 2010). 

X  ML103430557 

Update - Notice of Public Meeting Regarding Part 26, 
Subpart I Minimum Days Off Requirements and Options 
Licensees May Implement to Receive Enforcement 
Discretion From These Requirements (December 30, 
2010). 

X  ML103550089 

Summary of January 6, 2011, Public Meeting Regarding 
Part 26, Subpart I Minimum Days Off Requirements and 
Options Licensees May Implement to Receive 
Enforcement Discretion from these Requirements 
(February 3, 2011). 

X  ML110280446 

Notice of Public Meeting to Discuss Alternatives to the 
Part 26, Subpart I, Minimum Days Off Requirements 
(January 14, 2011). 

X  ML110140315 

Summary of January 25, 2011, Public Meeting to 
Discuss Alternatives to the Part 26, Subpart I, Minimum 
Days Off Requirements. 

X  ML110340512 

Sunshine Federal Register Notice of February 8, 2011, 
Commission Briefing on the Implementation of Part 26, 
76 FR 5626 (February 1, 2011). 

X  ML110200295 

Transcript of February 8, 2011, Commission Briefing on 
the Implementation of Part 26. 

X  ML110410169 

 
 

VII. Criminal Penalties 
 

 For the purposes of Section 223 of the Atomic Energy Act (AEA), as amended, the NRC 

is issuing this proposed rule that would amend 10 CFR 26.205 under one or more of Sections 
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161b, 161i, or 161o of the AEA.  Willful violations of the rule would be subject to criminal 

enforcement.  Criminal penalties as they apply to regulations in 10 CFR Part 50 are discussed 

in § 50.111. 

 

VIII. Compatibility of Agreement State Regulations 

 
 Under the “Policy Statement on Adequacy and Compatibility of Agreement State 

Programs,” approved by the Commission on June 20, 1997, and published in the Federal 

Register on September 3, 1997 (62 FR 46517), this proposed rule is classified as compatibility 

“NRC.”  Compatibility is not required for Category “NRC” regulations.  The NRC program 

elements in this category are those that relate directly to areas of regulation reserved to the 

NRC by the AEA or the provisions of 10 CFR, and although an Agreement State may not adopt 

program elements reserved to the NRC, it may wish to inform its licensees of certain 

requirements via a mechanism that is consistent with a particular State’s administrative 

procedure laws but does not confer regulatory authority on the State. 

 

IX. Plain Language 

 
The Plain Writing Act of 2010 (Pub. L. 11 1-274) requires Federal agencies to write 

documents in a clear, concise, well-organized manner that also follows other best practices 

appropriate to the subject or field and the intended audience.  Although regulations are exempt 

under the Act, the NRC is applying the same principles to its rulemaking documents.  Therefore, 

the NRC has written this document, including the proposed amended and new rule language, to 

be consistent with the Plain Writing Act.  In addition, where existing rule language must be 

changed, the NRC has rewritten that language to improve its organization and readability.  The 

NRC requests comment on the proposed rule specifically with respect to the clarity and 
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effectiveness of the language used.  Comments should be sent to the NRC as explained in the 

ADDRESSES caption of this document.  

 

X. Voluntary Consensus Standards 

 
The NRC proposes using this standard instead of the following voluntary consensus 

standard developed by the American Nuclear Society (ANS):  American National Standards 

Institute (ANSI)/ANS-3.2-1988.  The NRC has determined that using a Government-unique 

standard would be justified.  The NRC declined to use the ANS standard when the fatigue 

management provisions in Subpart I of 10 CFR Part 26 were adopted in 2008.  (73 FR 16966; 

March 31, 2008, at 17170 (second and third column)).  The voluntary alternative for managing 

cumulative fatigue through a maximum average work hours requirement in this proposed rule 

has no counterpart in ANSI/ANS-3.2-1988 that could be adopted to manage cumulative fatigue, 

and the NRC declines to reconsider its overall decision in the 2008 rulemaking not to adopt the 

fatigue management approach embodied in the ANS standard.  Accordingly, the NRC 

concludes that there are no voluntary consensus standards that could be adopted in lieu of the 

proposal to adopt the Government-unique standard in this proposed rule. 

 

XI. Finding of No Significant Environmental Impact: Availability 

 
The Commission has determined under the National Environmental Policy Act of 1969, 

as amended, and the Commission’s regulations in Subpart A of 10 CFR Part 51, that this 

proposed rule, if adopted, would not be a major Federal action significantly affecting the quality 

of the human environment and, therefore, an environmental impact statement is not required.  

This proposed rule would allow licensees of nuclear power reactors to voluntarily use a different 

method from the one currently prescribed in the NRC’s regulations for determining whether 

certain nuclear power plant workers must be afforded time off from work. 
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The NRC has determined that the voluntary alternative for determining time off would not 

significantly alter the likelihood that there will be an increase in fatigued workers causing 

operational problems or a radiological event, or being unable to properly perform their functions.  

The voluntary alternative would provide affected licensees with a more-easily implemented 

approach for determining when subject individuals must be afforded the time off.  The NRC 

recognizes that there are unusual potential circumstances in which the proposed alternative 

requirement could be met and the schedule could be fatiguing.  Such schedules include having 

only one in every nine days off or consistently working the maximum allowable hours, which 

would likely result in cumulative fatigue.  However, the industry has stated that these unusual 

schedules are improbable.  The NRC believes that this proposed alternative approach, together 

with other aspects of the rule that will remain unchanged, would provide reasonable assurance 

that licensees will manage cumulative fatigue in a manner that contributes to the protection of 

public health and safety and common defense and security.  In addition, the proposed 

alternative would permit licensees to use scheduling practices that may have a safety benefit.  

Because the NRC’s regulatory objective would continue to be met under the voluntary 

alternative adopted in this proposed rule, there should be no change in environmental impacts, 

during operation or while the nuclear power plant is in shutdown, as compared with the 

environmental impact of the current rule. 

The primary alternative to this action would be the no-action alternative.  The no-action 

alternative could result in a greater administrative burden on nuclear power plant licensees in 

complying with the minimum days off requirements in the current rule, as compared with the 

alternative to the minimum days off requirements that would be voluntarily selected under the 

proposed rule.  In addition, individuals subject to minimum days off requirements could 

personally believe that their quality of life and work conditions are less under the no-action 

alternative, as compared with the alternative maximum average work hours requirements that 

could be voluntarily selected under the proposed rule. 
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The no-action alternative would provide little or no environmental benefit.  In addition, 

the no-action alternative has led nuclear power plant licensees to use work scheduling 

approaches that, for example, reduce their capability to use the most knowledgeable workers in 

responding to plant events and conditions.  This may provide less safety and greater risk as 

compared with the scheduling approaches that licensees would be allowed to use under the 

alternative to the minimum days off requirements under the proposed rule. 

For these reasons, the NRC concludes that this rulemaking would not have a significant 

adverse impact on the environment.  This discussion constitutes the environmental assessment 

for this proposed rule.  However, public stakeholders should note that the NRC is seeking public 

participation.  Comments on any aspect of this environmental assessment may be submitted to 

the NRC as indicated under the ADDRESSES section. 

 

XII. Paperwork Reduction Act Statement 

 
This proposed rule does not contain new or amended information collection 

requirements subject to the Paperwork Reduction Act of 1995 (44 U.S.C. 3501 et seq.).  

Existing information collection requirements were approved by the Office of Management and 

Budget (OMB), control number XXXX-XXXX. 

 

Public Protection Notification 

The NRC may not conduct or sponsor, and a person is not required to respond to, a 

request for information or an information collection requirement unless the requesting document 

displays a currently valid OMB control number. 

 

XIII. Regulatory Analysis 
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The NRC has not prepared a full regulatory analysis for this proposed rulemaking.  The 

NRC has determined that the proposed maximum average work hours requirement would 

provide reasonable assurance that subject individuals are not impaired due to cumulative 

fatigue caused by excessive work hours.  As such, adequate implementation of the alternative 

approach would maintain reasonable assurance that persons subject to work hour controls can 

safely and competently perform their assigned duties and therefore meets the intent of the 

current minimum days off requirement.  The 2008 10 CFR Part 26 final rule contained a 

regulatory analysis to support the minimum days off requirement.  Because the proposed 

voluntary approach would offer licensees an alternative that is generally equivalent to the 

current minimum days off requirements in managing cumulative fatigue, the 2008 final rule 

regulatory analysis also supports this proposed rule. 

Furthermore, both nuclear power plant licensees and individuals subject to the NRC’s 

existing requirements in 10 CFR 26.205(d)(3) governing minimum days off would derive 

substantial benefits if the NRC were to adopt an alternative approach for controlling cumulative 

fatigue through maximum average work hours that could be voluntarily adopted by those 

licensees.  In addition, the NRC concludes that providing a voluntary alternative would maintain 

the ability of those licensees to continue using scheduling practices that have a positive safety 

benefit.  The NRC’s conclusions in this regard are based upon information presented by two 

petitioners for rulemaking seeking changes to the work hour controls in 10 CFR 26.205, NEI’s 

request for enforcement discretion of those same regulatory provisions in 10 CFR 26.205, 

evidence gathered from stakeholders at the three public meetings, and analysis performed by 

the NRC staff and explained in a January 4, 2011, memorandum and a February 28, 2011, 

memorandum to the Commission.  In these memoranda, the NRC staff documented its 

evaluation of the options available to the Commission to address the concerns raised in the 

petitions for rulemaking and request for enforcement discretion.  At the February 8, 2011, 

Commission briefing on the implementation of 10 CFR Part 26, stakeholders appeared to 
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support the use of an expedited rulemaking process to address the issues presented by the 

industry.  In view of all of this information, the NRC did not see any value in preparing a more 

detailed regulatory analysis for this proposed rule.  The NRC requests public comment on this 

draft regulatory analysis.  Comments on the draft regulatory analysis may be submitted to the 

NRC as indicated under the ADDRESSES section of this document. 

 

XIV. Regulatory Flexibility Certification 

 
Under the Regulatory Flexibility Act (5 U.S.C. 605(b)), the NRC certifies that this 

proposed rule will not, if promulgated, have a significant economic impact on a substantial 

number of small entities.  This proposed rule affects only licensees that do not fall within the 

scope of the definition of “small entities” set forth in the Regulatory Flexibility Act or the size 

standards established by the NRC (10 CFR 2.810). 

 

XV. Backfitting 

 
The NRC has determined that the Backfit Rule, 10 CFR 50.109, would not apply to this 

proposed rule, nor would the proposed rule be inconsistent with any of the finality provisions in 

10 CFR Part 52.  The proposed rule, in 10 CFR 26.205(d)(7), would provide nuclear power plant 

licensees with a voluntary alternative for compliance with the existing controls in 

10 CFR 26.205(d)(3) governing minimum days off for certain nuclear power plant workers.  

Licensees would be free to comply with either the existing rule’s requirements governing 

minimum days off or with the proposed alternative requirements in 10 CFR 26.205(d)(7).  The 

NRC concludes that a backfit analysis would not be required for this proposed rule because this 

proposed rule would not contain any provisions that constitute backfitting. 

The proposed rule would not be inconsistent with any finality provisions in 

10 CFR Part 52.  No standard design certification rule or standard design approval issued under 
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10 CFR Part 52, or currently being considered by the NRC, addresses fitness-for-duty 

requirements in 10 CFR Part 26.  Accordingly, there are no issues resolved in those design 

certification rules or design approvals that would be within the scope of the minimum days off 

controls in this proposed rule.  In addition, the NRC has not issued any combined licenses 

under 10 CFR Part 52.  Hence, there are currently no holders of combined licenses who would 

be protected by applicable issue finality provisions.  The NRC concludes that this proposed rule 

would not contain any provisions that would be inconsistent with any of the finality provisions in 

10 CFR Part 52. 

 
List of Subjects in 10 CFR Part 26 
 

Alcohol abuse,  Alcohol testing,  Appeals,  Chemical testing,  Drug abuse,  Drug testing,  

Employee assistance programs,  Fitness for duty,  Management actions,  Nuclear power 

reactors,  Protection of information,  Reporting and recordkeeping requirements. 

 
For the reasons set out in the preamble and under the authority of the Atomic Energy 

Act of 1954, as amended; the Energy Reorganization Act of 1974, as amended; and 5 U.S.C. 

553, the NRC is proposing to adopt the following amendments to 10 CFR Part 26.  

 
PART 26 – FITNESS FOR DUTY PROGRAMS   
 
 1.  The authority citation for Part 26 continues to read as follows: 
 

Authority:  Secs. 53, 81, 103, 104, 107, 161, 68 Stat. 930, 935, 936, 937, 948, as 

amended, sec. 1701, 106 Stat. 2951, 2952, 2953 (42 U.S.C. 2073, 2111, 2112, 2133, 2134, 

2137, 2201, 2297f); secs. 201, 202, 206, 88 Stat. 1242, 1244, 1246, as amended (42 U.S.C. 

5841, 5842, 5846). 

 

 2.  Section 26.203 is amended by revising paragraphs (d)(2), (e)(1), (e)(1)(i), and 

(e)(1)(ii) to read as follows: 
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§ 26.203 General provisions. 

 

 *  *  *  *  * 

 

(d) *  *  * 

(2) For licensees implementing the requirements of § 26.205(d)(3), records of shift 

schedules and shift cycles, or, for licensees implementing the requirements of § 26.205(d)(7), 

records of shift schedules and records showing the beginning and end dates of all averaging 

periods, of individuals who are subject to the work hour controls in § 26.205; 

 

 *  *  *  *   

 

(e) *  *  * 

(1) A summary for each nuclear power plant site of all instances during the previous 

calendar year when the licensee waived one or more of the work hour controls specified in 

§ 26.205(d)(1) through (d)(5)(i) and (d)(7) for individuals described in § 26.4(a).  The summary 

must include only those waivers under which work was performed.  If it was necessary to waive 

more than one work hour control during any single extended work period, the summary of 

instances must include each of the work hour controls that were waived during the period.  For 

each category of individuals specified in § 26.4(a), the licensee shall report: 

(i) The number of instances when each applicable work hour control specified in 

§ 26.205(d)(1)(i) through (d)(1)(iii), (d)(2)(i) and (d)(2)(ii), (d)(3)(i) through (d)(3)(v), and (d)(7) 

was waived for individuals not working on outage activities; 
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(ii) The number of instances when each applicable work hour control specified in 

§ 26.205(d)(1)(i) through (d)(1)(iii), (d)(2)(i) and (d)(2)(ii), (d)(3)(i) through (d)(3)(v), (d)(4) and 

(d)(5)(i), and (d)(7) was waived for individuals working on outage activities; and 

 

  *  *  *  *  * 

 

 3.  Section 26.205 is amended by revising paragraphs (b)(5), (d)(4), (d)(5)(i), (d)(5)(ii), 

and (e)(1)(i) and the introductory text of paragraph (d)(3), and adding a new paragraph (d)(7) to 

read as follows: 

 
§ 26.205 Work hours. 

 

  *  *  *  *  * 

 

(b) *  *  * 

(5) Incidental duties performed off site.  Licensees may exclude from the calculation of 

an individual’s work hours unscheduled work performed off site (e.g., technical assistance 

provided by telephone from an individual’s home), provided the total duration of the work does 

not exceed a nominal 30 minutes during any single break period.  For the purposes of 

compliance with the minimum break requirements of § 26.205(d)(2), and the minimum days off 

requirements of § 26.205(d)(3) through (d)(5) or the maximum average work hours 

requirements of § 26.205(d)(7), such duties do not constitute work periods, work shifts, or hours 

worked. 

 

 *  *  *  *  * 
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(d) *  *  * 

(3) Licensees shall either ensure that individuals have, at a minimum, the number of 

days off specified in this paragraph, or comply with the requirements for maximum average work 

hours in § 26.205(d)(7).  For the purposes of this section, a day off is defined as a calendar day 

during which an individual does not start a work shift.  For the purposes of calculating the 

average number of days off required in this paragraph, the duration of the shift cycle may not 

exceed 6 weeks. 

 

  *  *  *  *  * 

 

 (4) During the first 60 days of a unit outage, licensees need not meet the requirements of 

§ 26.205(d)(3) or (d)(7) for individuals specified in § 26.4(a)(1) through (a)(4), while those 

individuals are working on outage activities.  However, the licensee shall ensure that the 

individuals specified in § 26.4(a)(1) through (a)(3) have at least 3 days off in each successive 

(i.e., non-rolling) 15-day period and that the individuals specified in § 26.4(a)(4) have at least 1 

day off in any 7-day period; 

 

 (5) *  *  * 

(i) During the first 60 days of a unit outage or a planned security system outage, 

licensees need not meet the requirements of § 26.205(d)(3) or (d)(7).  However, licensees shall 

ensure that these individuals have at least 4 days off in each successive (i.e., non-rolling) 15-

day period; and 

(ii) During the first 60 days of an unplanned security system outage or increased threat 

condition, licensees need not meet the requirements of § 26.205(d)(3), (d)(5)(i), or (d)(7). 

 

 *  *  *  *  * 
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(7) Licensees may, as an alternative to complying with the minimum days off 

requirements in § 26.205(d)(3), comply with the requirements for maximum average work hours 

in this paragraph.  Licensees voluntarily choosing to comply with the alternative maximum 

average work hours requirements in this paragraph are not relieved from complying with all 

other requirements in § 26.205 other than § 26.205(d)(3). 

 (i) Individuals may not work more than a weekly average of 54 hours, calculated using a 

rolling period of up to six (6) weeks. 

 (ii) Each licensee shall state, in its FFD policy and procedures required by 

10 CFR 26.27, with which requirements the licensee is complying:  the minimum days off 

requirements in § 26.205(d)(3) or maximum average work hours requirements in § 26.205(d)(7). 

 

 (e) *  *  * 

 

 (1) *  *  * 

(i) Individuals whose actual hours worked during the review period exceeded an average 

of 54 hours per week in any shift cycle while the individuals’ work hours are subject to the 

requirements of § 26.205(d)(3) or in any averaging period of up to 6 weeks, using the same 

averaging period durations that the licensees use to control the individuals’ work hours, while 

the individuals’ work hours are subject to the requirements of § 26.205(d)(7); 

 

 *  *  *  *  * 

 
 4. Section 26.207 is amended by revising paragraph (a) to read as follows: 

 

§ 26.207 Waivers and assessments. 
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(a) Waivers. Licensees may grant a waiver of one or more of the work hour controls in 

§ 26.205(d)(1) through (d)(5)(i) and (d)(7), as follows: 

 

 *  *  *  *  * 

 

(b) Force-on-force tactical exercises. For the purposes of compliance with the minimum 

days off requirements of § 26.205(d)(3) or the maximum average work hours requirements of 

§ 26.205(d)(7), licensees may exclude shifts worked by security personnel during the actual 

conduct of NRC-evaluated force-on-force tactical exercises when calculating the individual’s 

number of days off or hours worked, as applicable. 

 

 *  *  *  *  * 

 
5. Section 26.209 is amended by revising paragraph (a) to read as follows: 

 

§ 26.209 Self-declarations. 

 (a) If an individual is performing, or being assessed for, work under a waiver of one or 

more of the requirements contained in § 26.205(d)(1) through (d)(5)(i) and (d)(7) and declares 

that, due to fatigue, he or she is unable to safely and competently perform his or her duties, the 

licensee shall immediately stop the individual from performing any duties listed in § 26.4(a), 

except if the individual is required to continue performing those duties under other requirements 

of 10 CFR Part 26.  If the subject individual must continue performing the duties listed in 

§ 26.4(a) until relieved, the licensee shall immediately take action to relieve the individual. 

 

  *  *  *  *  * 
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 6. Section 26.2011 is amended by revising paragraphs (b)(2)(iii) and (d) to read as 

follows: 

 

§ 26.211 Fatigue assessments. 

 *  *  *  *  * 

 

(b) *  *  * 

 

 (2) *  *  * 

 

 (iii) Evaluated or approved a waiver of one or more of the limits specified in 

§ 26.205(d)(1) through (d)(5)(i) and (d)(7) for any of the individuals who were performing or 

directing (on site) the work activities during which the event occurred, if the event occurred while 

such individuals were performing work under that waiver. 

 

  *  *  *  *  * 

 
 (d) The licensee may not conclude that fatigue has not or will not degrade the 

individual’s ability to safely and competently perform his or her duties solely on the basis that 

the individual’s work hours have not exceeded any of the limits specified in § 26.205(d)(1), the 

individual has had the minimum breaks required in § 26.205(d)(2) or minimum days off required 

in § 26.205(d)(3) through (d)(5), as applicable, or the individual’s hours worked have not exceed 

the maximum average number of hours worked in § 26.205(d)(7). 

 

  *  *  *  *  * 
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   Dated at Rockville, Maryland, this xx th day of Xxxxx,  2011.  
 
          For the Nuclear Regulatory Commission. 
 

 
R. William Borchardt 
Executive Director  
   for Operations
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 (2) *  *  * 

 

 (iii) Evaluated or approved a waiver of one or more of the limits specified in § 26.205(d)(1) through (d)(5)(i) and 

(d)(7) for any of the individuals who were performing or directing (on site) the work activities during which the event 

occurred, if the event occurred while such individuals were performing work under that waiver. 

 

  *  *  *  *  * 

 
 (d) The licensee may not conclude that fatigue has not or will not degrade the individual’s ability to safely and 

competently perform his or her duties solely on the basis that the individual’s work hours have not exceeded any of the 

limits specified in § 26.205(d)(1), the individual has had the minimum breaks required in § 26.205(d)(2) or minimum days 

off required in § 26.205(d)(3) through (d)(5), as applicable, or the individual’s hours worked have not exceed the maximum 

average number of hours worked in § 26.205(d)(7). 

 

  *  *  *  *  * 

 
   Dated at Rockville, Maryland, this xx th day of Xxxxx,  2011.  
 
          For the Nuclear Regulatory Commission. 
 

 
R. William Borchardt 
Executive Director  
   for Operations  
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Cc: Jones, Bradley; Harris, Paul; Layton, Michael
Subject: NSIR concurrence for Expedited Part 26 Rulemaking
Date: Tuesday, April 05, 2011 1:21:16 PM

Harold,
 
I concur for NSIR on the subject document with one comment.  My understanding is that
the word “voluntary” is being removed as appropriate throughout the document.
 
Thank you.
 
Michele Evans
Acting Deputy OD, NSIR
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Importance: High

Howard, OE concurs.  Gerry noted some editorial tweaks in the gjg1 version.
 
Nick
 
From: Gulla, Gerald 
Sent: Friday, April 01, 2011 2:16 PM
To: Hilton, Nick
Cc: Zimmerman, Roy
Subject: FW: Concurrence package on expedited Part 26, Subpart I rulemaking
Importance: High
 
Nick,
I have reviewed the FRN from Howard for concurrence (see the attached doc above with
gjg1 initials), just a few minor changes, other than that I am fine with it.  I am out on
Monday but will be in on Tuesday.  Notice the due date (highlighted in yellow).
-Gerry
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To: Boyce, Thomas (OIS); Johnson, Michael; Leeds, Eric; Sheron, Brian; Wiggins, Jim; Zimmerman, Roy
Cc: Donnell, Tremaine; Desaulniers, David; Martin, Kamishan; Boggi, Michael; Barnes, Valerie; Harris,
Paul; Gulla, Gerald; Jones, Bradley; Rothschild, Trip; Biggins, James
Subject: Concurrence package on expedited Part 26, Subpart I rulemaking
 
OGC requests your concurrence on the attached rulemaking package.  A hard copy of this
package was delivered to your office mailroom this afternoon or, for Brian, by interoffice
mail for delivery tomorrow morning.  Pursuant to the attached March 24, 2011, Staff
Requirements Memorandum (SRM) to SECY-11-0003 and SECY-11-0028, OGC
developed this proposed rulemaking to amend 10 CFR Part 26, Subpart I, to offer
licensees a voluntary alternative to the minimum days off requirements in § 26.205(d)(3). 
Due to the accelerated schedule directed by the Commission in the SRM, OGC requests
that you provide concurrence by noon on April 5, 2011.
 
Thank you.
 
Howard Benowitz
Senior Attorney
Reactors & Materials Rulemaking
Office of the General Counsel
U.S. Nuclear Regulatory Commission
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March 24, 2011







MEMORANDUM TO:		R. W. Borchardt 

				Executive Director for Operations 



				Stephen G. Burns

				General Counsel



FROM:				Annette L. Vietti-Cook, Secretary	/RA/		



SUBJECT:		STAFF REQUIREMENTS – SECY-11-0003 – STATUS OF ENFORCEMENT DISCRETION REQUEST AND RULEMAKING ACTIVITIES RELATED TO 10 CFR PART 26, SUBPART I, “MANAGING FATIGUE” AND SECY-11-0028 - OPTIONS FOR IMPLEMENTING AN ALTERNATIVE INTERIM REGULATORY APPROACH TO THE MINIMUM DAYS OFF PROVISIONS OF 10 CFR PART 26, SUBPART I, “MANAGING FATIGUE”





The Staff should address the 10 CFR Part 26, Subpart I implementation issues discussed in SECY-11-0003 and SECY-11-0028 through a combination of accelerated limited scope rulemaking and enforcement discretion as described below.



The staff should conduct an accelerated limited scope rulemaking that can be issued as final within four months.   A proposed rule should be issued for publication within five weeks.  Three days prior to submission to the Federal Register, the proposed rule and final rule should be provided to the Commission for information.  To minimize the overall duration of this rulemaking: 



a. The scope of the rulemaking should be limited solely to providing an alternative to the current requirement for minimum days off for operations (i.e., non-outage) in Part 26, Subpart I with the new proposed requirement for a 54-hour per week average over a rolling period of up to six weeks for operations (i.e., non-outage). 



b. The staff should promulgate rule language consistent with the interim approach described by the staff at the February 8, 2011, Commission briefing, allowing an essentially like-for-like alternative to the current non-outage minimum days off requirements.  



c. The petitions for rulemaking concerning Part 26 and other changes being considered to the rule should be handled in a separate rulemaking effort.



d. For this rulemaking, all rulemaking authority is delegated to the Executive Director for Operations.  This delegation includes the proposed rule and final rule, unless substantive changes are made to the alternative that was presented at the February 8, 2011, Commission briefing.  If substantive changes are made, the final rule should be provided to the Commission for approval. 



e. The lead office for this rulemaking should be the Office of General Counsel (OGC), because the staff has done sufficient technical work to establish an appropriate technical basis for the new proposed requirement.  



f. The offices assisting OGC in this effort should provide assistance on a priority basis.  



g. Because the staff has done sufficient work to establish an appropriate technical basis for the new proposed requirement, OGC should rely on existing technical work and regulatory analysis.  Any additional internal technical reviews should be eliminated or minimized. 



h. Because of the public interaction held to date on the development of the proposed alternative requirement, the public comment period should be kept to 30 days with no extension of the public comment period.



i. Specific comments should be sought on whether the alternative provides comparable assurance of fatigue management.  Comments outside the limited scope of the rule change should not be considered or should be addressed under the separate rulemaking on Part 26. 



In parallel with this accelerated limited scope rulemaking, the staff should prepare updated regulatory guidance on an expedited basis for issuance in four months.



(OGC /EDO)						(SECY Suspense:	4 months)



In the interim, the Commission has approved the staff’s recommended SECY-11-0028, Option 4, to implement enforcement discretion for licensees failing to meet the requirements of 10 CFR 26.205(d)(3) and to publish the draft notice in the Federal Register as immediately effective.



The following changes should be made to the Federal Register Notice (SECY-11-0028, Enclosure). 

a. page 3, line 13, revise to read:  “…through § 26.205(d)(6), while and apply the work hour limits and break requirements…”

b. page 3, line 18, revise to read:  “..regulations that which govern fatigue…”

c. page 4, line 5, revise to read:  “… along with the need for needing an alternative…”

d. page 4, line 8, add a comma after “requirements”

e. page 4, last line, add “the” before NEI.

f.  page 5, line 6, revise to read:  “…number of days off that an individual…”

g. page 5, line 9, revise to read:  “…approach provides for greater the simplicity and flexibility desired by the industry.”

h. page 5, line 11, add “the” before NEI.

i. page 5, line 14, revise to read:  “…replacing the current MDO requirements…”

j. page 6, line 2, revise to read:  “…having only one day off in every nine days off or…”

k. page 6, line 16, delete the extra period at the end of the line.

l. page 8, last line, add a comma after “date”

m. page 9, line 8, add a comma after “Typically”

n. page 10, line 1, revise to read:  “…violations that which occurred…”

  

cc:	Chairman Jaczko 

	Commissioner Svinicki 

	Commissioner Apostolakis 

	Commissioner Magwood 

	Commissioner Ostendorff 

	CFO

	OCA

	OPA 

	Office Directors, Regions, ACRS, ASLBP (via E-Mail)

	PDR
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NUCLEAR REGULATORY COMMISSION



10 CFR Part 26



RIN 3150-AI94



NRC-2011-0058



Alternative to Minimum Days Off Requirements





AGENCY: Nuclear Regulatory Commission.



ACTION: Proposed rule.   



SUMMARY: The U.S. Nuclear Regulatory Commission (NRC or the Commission) is proposing to amend its regulations governing the fitness for duty of workers at nuclear power plants.  These amendments would allow holders of nuclear power plant operating licenses to voluntarily use a different method from the one currently prescribed in the NRC’s regulations for determining when certain nuclear power plant workers must be afforded time off from work to ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  



DATES: Submit comments by [Insert date 30 days after the date of publication in the Federal Register].  Comments received after this date will be considered if it is practical to do so, but the Commission is able to ensure consideration only for comments received before this date.  Requests for extension of the comment period will not be granted.



ADDRESSES:  Please include Docket ID NRC-2011-0058 in the subject line of your comments. For instructions on submitting comments and accessing documents related to this action, see “Submitting Comments and Accessing Information”' in the SUPPLEMENTARY INFORMATION section of this document. 

You may submit comments by any one of the following methods.

· Federal rulemaking Web site: Go to http://www.regulations.gov and search for documents filed under Docket ID NRC-2011-0058.  Address questions about NRC dockets to Carol Gallagher, telephone:  301-492-3668, e-mail: Carol.Gallager@nrc.gov. 

· Mail comments to:  Secretary, U.S. Nuclear Regulatory Commission, Washington, DC 20555-0001, ATTN: Rulemakings and Adjudications Staff. 

· E-mail comments to:  Rulemaking.Comments@nrc.gov.  If you do not receive a reply e-mail confirming that we have received your comments, contact us directly at 301-415-1677.

· Hand-deliver comments to:  11555 Rockville Pike, Rockville, Maryland 20852, between 7:30 a.m. and 4:15 p.m. Federal workdays (telephone:  301- 415-1677). 

· Fax comments to:  Secretary, U.S. Nuclear Regulatory Commission at 301-415-1101.



FOR FURTHER INFORMATION CONTACT:  Howard Benowitz, Office of the General Counsel, U.S. Nuclear Regulatory Commission, Washington DC 20555; telephone:  301-415-4060; e-mail:  Howard.Benowitz@nrc.gov. 



SUPPLEMENTARY INFORMATION:

	I.	Submitting Comments and Accessing Information

	II.	Background

		A. NRC’s Current Regulations

		B. Stakeholder Reaction to the Current FFD Requirements

		C. Public Meetings and Commission Direction

	III.	Description of the Proposed Rule

A. Maximum Average of 54 Hours Worked Over a 6-week Rolling Window

		B. Voluntary Alternative to the Minimum Days Off Requirements

		C. Applicability

	IV.	Section-by-Section Analysis

	V.	Specific Request for Comment

	VI.	Availability of Documents

VII.	Criminal Penalties

VIII.   	Compatibility of Agreement State Regulations

IX.	Plain Language

X.	Voluntary Consensus Standards

XI.  	Finding of No Significant Environmental Impact

XII. 	Paperwork Reduction Act Statement

XIII.	Regulatory Analysis

XIV.	Regulatory Flexibility Certification

XV.	Backfit Analysis



I. Submitting Comments and Accessing Information



Comments submitted in writing or in electronic form will be posted on the NRC Web site and on the Federal rulemaking Web site, http://www.regulations.gov.  Because your comments will not be edited to remove any identifying or contact information, the NRC cautions you against including any information in your submission that you do not want to be publicly disclosed.  The NRC requests that any party soliciting or aggregating comments received from other persons for submission to the NRC inform those persons that the NRC will not edit their comments to remove any identifying or contact information, and therefore, they should not include any information in their comments that they do not want publicly disclosed. 

You can access publicly available information related to this document using the following methods:

· NRC's Public Document Room (PDR):  The public may examine and have copied, for a fee, publicly available documents at the NRC's PDR, Room O-1F21, One White Flint North, 11555 Rockville Pike, Rockville, Maryland 20852.

· NRC's Agencywide Documents Access and Management System (ADAMS):  Publicly available documents created or received at the NRC are available electronically at the NRC's Electronic Reading Room at http://www.nrc.gov/reading-rm/adams.html.  From this page, the public can gain entry into ADAMS, which provides text and image files of NRC's public documents.  If you do not have access to ADAMS or if there are problems in accessing the documents located in ADAMS, contact the NRC's PDR reference staff at 1-800-397-4209, or 301-415-4737, or by e-mail to PDR.Resource@nrc.gov. 

· Federal Rulemaking Web Site:  Public comments and supporting materials related to this proposed rulemaking can be found at http:// www.regulations.gov by searching on Docket ID NRC-2011-0058. 

  

II. Background



A. NRC’s Current Regulations

	On March 31, 2008, the NRC adopted a final rule which substantially revised its regulations for fitness for duty (FFD) in Title 10 of the Code of Federal Regulations (10 CFR) Part 26 (73 FR 16966; March 31, 2008).  The revised regulations updated the NRC’s FFD requirements and made them more consistent with other relevant Federal rules, guidelines, and drug and alcohol testing programs that impose similar requirements on the private sector.  The amendments also require nuclear power plant licensees to ensure against worker fatigue adversely affecting public health and safety and the common defense and security by establishing clear and enforceable requirements for the management of worker fatigue.  Among these fatigue management requirements is a minimum days off requirement, which requires licensees to manage cumulative fatigue primarily by providing workers with a minimum number of days off over the course of a period not to exceed 6 weeks.

B. Stakeholder Reaction to the Current FFD Requirements

On September 3, 2010, the Nuclear Energy Institute (NEI) submitted a petition for rulemaking (PRM-26-5).  In PRM-26-5, the NEI states that “the new rule has resulted in consequences not originally envisioned when the rule was developed and that these consequences have diminished the safety benefits of the rule.”  The NEI states that the unintended consequences stem from the minimum days off requirements, specifically § 26.205(d)(3) through § 26.205(d)(6), because they create an undue level of complexity and inflexibility in managing worker fatigue.  These regulations mandate a specified minimum average number of days off per week, averaged over a fixed time period.  The minimum average number of days off depends on the length of an individual’s shift schedule (i.e., whether the individual is working 8-, 10- or 12-hour shifts) and the duties they perform.

The NEI requests, among other changes, that 10 CFR Part 26, Subpart I, be amended to replace the minimum days off requirements in § 26.205(d) with a performance-based objective, consisting of an average of 54 hours worked per week, averaged over a calendar quarter.  The NEI also proposes changing the § 26.205(e)(1) annual assessment of actual hours worked and performance of individuals subject to the work hour controls to a quarterly assessment to provide a more frequent review of hours worked.  The NEI proposes to eliminate the minimum days off requirements in § 26.205(d)(3) through § 26.205(d)(6), while the work hour limits and break requirements in § 26.205(d)(1)(i)-(iii) and (d)(2)(i)-(ii), respectively, would remain unchanged and apply during on-line and outage periods.

Separately from PRM-26-5, on September 23, 2010, the NEI submitted a request for enforcement discretion regarding the minimum days off provisions of Part 26.  The request reiterates the NEI’s opinion that the regulations that govern fatigue management impede “many safety-beneficial practices at plant sites, adversely [impact] the quality of life of covered workers, and [result] in conflicts between rule requirements and represented bargaining unit agreements.”  The letter requests that the NRC “exercise enforcement discretion from the [minimum days off] provisions of the rule” until the final disposition of PRM-26-5.

Mr. Erik Erb, a nuclear security officer at the Nine Mile Point Nuclear Station, submitted a petition for rulemaking (PRM-26-6) on August 17, 2010.  Mr. Erb requestes that the NRC amend 10 CFR Part 26, Subpart I, to decrease the minimum days off requirement for security officers working 12-hour shifts from an average of 3 days per week to an average of 2.5 or 2 days per week.  This petition was endorsed by 91 security officers.

C. Public Meetings and Commission Direction

The NRC held a public meeting on November 18, 2010, to learn, directly from the affected stakeholders, more details about the unintended consequences of the minimum days off requirements.  Although some of the stakeholders are comfortable with the current minimum days off requirements, the stakeholders at this public meeting claimed that the unintended consequences have diminished the safety benefits of the fatigue management provisions of 10 CFR Part 26 and expressed the need for an alternative that is simpler and would provide greater scheduling flexibility.  Additional public meetings were held on January 6, 2011, and January 25, 2011, to provide opportunities for stakeholders and the NRC to discuss alternatives to the minimum days off requirements.  

In a February 8, 2011, public meeting, the NRC staff and stakeholders briefed the Commission on the implementation of the 10 CFR Part 26 fatigue management requirements.  The nuclear power industry stakeholders conveyed many of the same concerns raised in the three public meetings.  The NRC staff presented the scientific and technical bases for the current fatigue management requirements and a proposal to address the concerns raised by the industry stakeholders.  The NRC staff proposed a maximum average 54-hour work week, averaged over a 6-week rolling period, as an alternative to the § 26.205(d)(3) minimum days off requirements.  The NRC staff and industry stakeholders generally agreed that this proposal could provide the relief sought by the industry while meeting the objectives of the minimum days off requirements.  Other stakeholders were less certain that the NRC should consider proposals to change the current requirements.

On March 24, 2011, the Commission issued a Staff Requirements Memorandum that directed the NRC staff to conduct a rulemaking to provide an alternative to the minimum days off requirements that would be consistent with the proposal presented by the NRC staff at the February 8, 2011, briefing.  The Commission limited the scope of the rulemaking to the voluntary alternative to the minimum days off requirements and instructed the NRC staff to consider other issues related to the petitions for rulemaking, other changes to 10 CFR Part 26, and comments received in this rulemaking proceeding that are outside the limited scope of this rulemaking, in a separate rulemaking effort.  The Commission also directed the staff to expedite this rulemaking and provide a 30-day public comment period for this proposed rule instead of the typical 75-day public comment period.



	III. Description of the Proposed Rule



A. Maximum Average of 54 Hours Worked Over a 6-week Rolling Window

One cause of cumulative fatigue is consecutive days of restricted or poor quality sleep.  In turn, consecutive days of restricted or poor quality sleep may be caused by such things as shift-work, extended work days, and extended work weeks.  Currently, Subpart I of 10 CFR Part 26 requires nuclear power plant licensees to manage cumulative fatigue primarily by providing individuals with a minimum number of days off over the course of a period not to exceed 6 weeks.  The distribution of the days off during the 6-week period acts to either prevent or mitigate cumulative fatigue.

An alternative method for managing cumulative fatigue would be to establish a requirement to limit actual hours worked instead of mandating the number of days off that individuals receive.  A limit on actual hours worked, when applied to schedules that require regular shift coverage, would limit the number of work hours that can contribute to cumulative fatigue and, as a practical matter, result in periodic days off for recovery rest.  A schedule resulting in a weekly average of 54 hours worked, calculated using a rolling period of up to 6 weeks, would be such a schedule.

In general, most individuals that work their normal shift schedule and receive only the minimum number of days off required under the current minimum days off requirements could average as many as 54 hours of work per week.  However, the NEI has indicated that implementation of the minimum days off requirements has reduced licensee scheduling flexibility and imposed a substantial administrative burden.  By comparison, limiting work hours to an average of not more than 54 hours per week by using a rolling window of up to 6 weeks would limit the number of consecutive weeks of extended work hours that an individual can work by using a comparable but simpler and more flexible requirement.  In addition, this alternative would not depend on the length of an individual’s shift schedule and would eliminate the burden of tracking the number of days off that an individual receives in a period not to exceed 6 weeks.  Based on stakeholder comments, the voluntary alternative would permit licensees to engage in certain safety-beneficial practices, such as shift manager meetings and having the capability to use the most knowledgeable workers in responding to plant events and conditions.

In summary, the maximum number of hours that could be worked under the proposed alternative approach would be comparable to the maximum number of hours that can be worked by most individuals under the current 10 CFR Part 26 minimum days off requirements, except that the alternative requirement would provide for greater simplicity and flexibility.  This proposed approach could be used only in place of the minimum days off requirements in § 26.205(d)(3) and would be applicable only to individuals subject to work hour controls under § 26.205(a).  Under § 26.205(a), the subject individuals are those described in § 26.4(a).

Although the rolling schedule required under the proposed alternative approach would limit the number of consecutive extended work weeks and thereby limit the potential for cumulative fatigue, there are unusual potential circumstances in which the proposed alternative requirement could be met and the schedule could be fatiguing.  Such schedules include having only one in every nine days off or consistently working the maximum allowable hours, which would likely result in cumulative fatigue.  However, the industry has stated that these unusual schedules are improbable.  The NRC believes that this proposed alternative approach, together with other aspects of the rule that will remain unchanged, would provide reasonable assurance that licensees will manage cumulative fatigue in a manner that contributes to the protection of public health and safety and common defense and security.

B. Voluntary Alternative to the Minimum Days Off Requirements

The NRC proposes to create a new paragraph (d)(7) in current § 26.205 that would contain the proposed voluntary alternative.  The proposed rule would allow nuclear power plant licensees to choose whether or not to implement this alternative approach, in lieu of compliance with the current rule’s minimum days off requirements in § 26.205(d)(3).  The NRC is not proposing to remove the current § 26.205(d)(3) minimum days off requirements and mandate that all licensees instead adopt new maximum average work hour requirements.  Some licensees may be satisfied with the current requirements.  In addition, a mandated change would constitute backfitting under the NRC’s Backfit Rule, 10 CFR 50.109.  None of the exceptions in § 50.109(a)(4) to preparation of a backfit analysis could be justified, and a backfit analysis could not demonstrate that a mandatory rule would constitute a cost-justified substantial increase in protection to public health and safety or common defense and security.  For these reasons, the NRC has decided to propose the maximum weekly average of 54 work hours, averaged over a rolling window of up to 6 weeks, as a voluntary alternative.

C. Applicability 

Consistent with the current rule’s minimum days off requirements in § 26.205(d)(3), the proposed alternative maximum average work hours provisions would apply to all periods of operations, with several specified exceptions:  during force-on-force exercises and plant emergencies and for security personnel when they are needed to maintain the common defense and security.  In those limited circumstances, special provisions, described below, would apply.  In addition, licensees currently have the option under § 26.205(d)(4) to comply with the minimum days off requirements in either § 26.205(d)(3) or § 26.205(d)(4) during unit outages when the affected individuals are working on outage activities, and have the option under § 26.205(d)(5) to comply with the minimum days off requirements in either § 26.205(d)(3) or § 26.205(d)(5) during unit outages, security system outages, or increased threat conditions.  Under the proposed rule, licensees also would have the option to comply with the voluntary maximum average work hours requirements under the above conditions.  The reasons that the Commission permits the exceptions and options involving the minimum days off requirements are explained in the Statement of Considerations (SOC) for the 2008 10 CFR Part 26 final rule.  Because the proposed voluntary approach is intended to offer licensees an equivalent minimum days off alternative that is equally effective at managing cumulative fatigue, the 2008 10 CFR Part 26 final rule SOC also provides the justification for why the proposed alternative would apply to the exceptions and options described herein.

The current rule, in § 26.205(d)(4), offers licensees the option to apply different minimum days off requirements during the first 60 days of a unit outage for individuals working on outage activities.  During this part of outages, licensees are not required to calculate the requisite number of an individual’s days off by a weekly average over a period of up to 6 weeks.  The regulation requires licensees who choose the outage option to provide affected individuals with a fixed number of days off over a 15-day period or 7-day period, depending on the duties performed by the individuals.  Similarly, the cumulative fatigue management provisions for security personnel in current § 26.205(d)(5)(i) allow licensees, during the first 60 days of a unit outage or a planned security system outage, the option to comply with the minimum days off requirements in § 26.205(d)(3) or provide security personnel with a fixed number of days off over a 15-day period.  Under proposed § 26.205(d)(4) and (d)(5)(i), licensees that choose the alternative maximum average work hours approach during non-outage periods would have the option to use the proposed voluntary alternative or the fixed number of days off approaches during the first 60 days of outages.

During the first 60 days of an unplanned security system outage or increased threat condition, current § 26.205(d)(5)(ii) provides a discretionary exception from the minimum days off requirement in § 26.205(d)(3) and (d)(5)(i) so that security personnel subject to the work hour requirements would not be required to meet the minimum days off requirements.  The proposed § 26.205(d)(5)(ii) would permit licensees who implement the maximum average work hours approach during non-outage periods to not meet the proposed § 26.205(d)(7) requirements during the first 60 days of an unplanned security system outage or increased threat condition.

Section 26.207(b) of the current regulations relieves licensees from the minimum days off requirements of § 26.205(d)(3) by allowing licensees to exclude shifts worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises when calculating the individuals’ required number of days off.  The proposed rule would permit licensees who implement the proposed alternative during non-outage periods to exclude from the proposed § 26.205(d)(7) calculations the hours worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises.

Current § 26.207(c) provides a licensee relief from the work hour control requirements of § 26.205 for security personnel upon written notification from the NRC, for the purpose of assuring the common defense and security for a period the NRC defines.  The requirements of proposed § 26.205(d)(7) would also be waived in this situation.

As stated in current § 26.207(d), a licensee need not meet the work hour controls, including the minimum days off requirements, during declared emergencies, as defined in the licensee’s emergency plan.  Under the proposed rule, consistent with the current approach for minimum days off requirements during declared emergencies, licensees would not need to meet the requirements of the proposed § 26.207(d) during the period of the declared emergency .

The NRC Office of Enforcement issued EGM09008, “Enforcement Guidance Memorandum—Dispositioning Violations of NRC Requirements for Work Hour Controls Before and Immediately After a Hurricane Emergency Declaration,” dated September 24, 2009, to give the NRC staff guidance for processing violations of work hour controls requirements during conditions before and immediately after the declaration of an emergency for a hurricane, when licensees sequester plant staff on site to ensure personnel are available for relief of duties, and potentially granting enforcement discretion for the affected requirements.  Under EGM-09-008, the NRC may exercise enforcement discretion and not cite licensees for violations of 10 CFR 26.205(c) and (d) while a licensee sequesters site personnel in preparation for hurricane conditions that are expected to result in the declaration of an emergency caused by high winds.  The EGM refers to § 26.205(d) generally, and therefore, the requirements in proposed § 26.205(d)(7) would also fall under the enforcement discretion described by EGM-09-008.



IV. Section-by-Section Analysis

 

10 CFR 26.203 General provisions.

Section 26.203 establishes requirements for licensees’ fatigue management policies, procedures, training, examinations, recordkeeping, and reporting.  The NRC proposes to make conforming changes to paragraphs within § 26.203 to ensure consistency between the implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation of the maximum average work hours requirements in proposed § 26.205(d)(7).



Section 26.203(d)(2)

Section 26.203(d)(2) currently requires licensees to retain records of shift schedules and shift cycles of individuals who are subject to the work hour requirements established in § 26.205.  These records are necessary, in part, to ensure that documentation of the licensee’s fatigue management program is retained and available for the NRC inspectors to verify that licensees are complying with the work hour requirements and waiver and fatigue assessment provisions.  Because licensees that implement the voluntary alternative would need to show inspectors that individuals subject to the new work hour controls have not exceeded the average weekly work hour limit, inspectors would need to know the averaging periods used by the licensee.  Therefore, the NRC proposes to amend § 26.203(d)(2) to include the requirement that licensees implementing the requirements in proposed § 26.205(d)(7) maintain records showing the beginning and end dates of all 6-week or shorter averaging periods.



Section 26.205(e)(1)

Current § 26.203(e)(1) requires licensees to provide the NRC with an annual summary of all instances during the previous calendar year in which the licensee waived each of the work hour controls specified in § 26.205(d)(1) through (d)(5)(i) for individuals who perform the duties listed in § 26.4(a)(1) through (a)(5).  Section 26.203(e)(1) would be revised in the proposed rule to require licensees to also report the instances when the licensee waived the requirements in proposed § 26.205(d)(7).



Section 26.205(e)(1)(i) and (e)(1)(ii)

Section 26.203(e)(1)(i) and (e)(1)(ii) requires licensees to report whether work hour controls are waived for individuals working on normal plant operations or working on outage activities.  The proposed rule would require licensees to include whether the voluntary alternative requirements in proposed § 26.205(d)(7) were waived during normal plant operations or while working on outage activities.



10 CFR 26.205 Work hours.

Section 26.205 sets forth the NRC’s substantive requirements governing work hours controls applicable to individuals performing the duties in 10 CFR 26.4(a)(1) through (a)(5).  The NRC proposes to add a new § 26.205(d)(7) and make conforming changes to existing paragraphs within § 26.205 to ensure consistency between the implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation of the maximum average work hours requirements in proposed § 26.205(d)(7).



Section 26.205(b)(5)

Section 26.205(b)(5) currently allows licensees to exclude from the calculation of an individual’s work hours unscheduled work performed off site (e.g., technical assistance provided by telephone from an individual’s home), provided the total duration of the work does not exceed a nominal 30 minutes during any single break period.  For the purposes of compliance with the minimum break requirements of § 26.205(d)(2) and the minimum days off requirements of § 26.205(d)(3) through (d)(5), such duties do not constitute work periods or work shifts.  The proposed rule would revise § 26.205(b)(5) to exclude these incidental duties from hours worked under proposed § 26.205(d)(7).



Section 26.205(d)(3)

Currently, § 26.205(d)(3) requires licensees to ensure that subject individuals have, at minimum, the days off as specified in this section.  Under the proposed rule, licensees would have the option of either complying with the minimum days off requirements in § 26.205(d)(3)  or the alternative requirements in proposed § 26.205(d)(7).



 Section 26.205(d)(4)

Current § 26.205(d)(4) provides a limited discretionary exception from the minimum day off requirements in § 26.205(d)(3) for individuals performing the duties specified in § 26.4(a)(1) through (a)(4) (i.e., certain operations, chemistry, health physics, fire brigade, and maintenance personnel).  The exception from the minimum days off requirements is available during the first 60 days of a unit outage while a subject individual is working on outage activities.  In these circumstances, if the licensee elects to apply the exception, § 26.205(d)(4) requires licensees to ensure that individuals specified in § 26.4(a)(1) through (a)(3) have a minimum of 3 days off in each successive (i.e., non-rolling) 15-day period and that individuals specified in § 26.4(a)(4) have at least 1 day off in any 7-day period.  If at any time during a unit outage an individual performs duties specified in § 26.4(a)(1) through (a)(4) on or for a unit that is not disconnected from the electrical grid, the individual is subject to the minimum days off requirements of § 26.205(d)(3) while the individual is performing those duties.  Detailed guidance on the applicability of this rule provision is available in Regulatory Guide 5.73, “Fatigue Management for Nuclear Power Plant Personnel.”  After the first 60 days of a unit outage, regardless of whether the individual is working on unit outage activities, the individual is again subject to the minimum days off requirements of § 26.205(d)(3), except as permitted by § 26.205(d)(6).  The NRC proposes to revise § 26.205(d)(4) to allow licensees that choose the voluntary maximum average work hours alternative during non-outage periods to have the option to use the proposed voluntary alternative or the fixed number of days off approach during the first 60 days of a unit outage.



Section 26.205(d)(5)(i)

Section 26.205(d)(5)(i) currently provides a discretionary exception from the minimum days off requirements of § 26.205(d)(3) for personnel performing the duties described in § 26.4(a)(5) during unit outages or unplanned security system outages.  The requirement limits this exception period to 60 days from the beginning of the outage and requires that individuals performing the security duties identified in § 26.4(a)(5) during this period have a minimum of 4 days off in each non-rolling 15-day period.  Proposed § 26.205(d)(5)(i) would allow licensees that choose the voluntary maximum average work hours alternative during non-outage periods to have the option to use the proposed voluntary alternative or the fixed number of days off approach in § 26.205(d)(5)(i) for security personnel during the first 60 days of a unit outage or unplanned security system outage.



Section 26.205(d)(5)(ii)

Current § 26.205(d)(5)(ii) provides a discretionary exception from the minimum days off requirements of § 26.205(d)(3) for security personnel during the first 60 days of an unplanned security system outage or an increased threat condition.  Individuals performing the security duties identified in § 26.4(a)(5) during this period do not have to meet the minimum days off requirements of § 26.205(d)(3).  Proposed § 26.205(d)(5)(ii) would provide that, during the first 60 days of an unplanned security system outage or an increased threat condition, licensees would not need to meet the requirements of §§ 26.205(d)(3), 26.205(d)(5)(i), or proposed 26.205(d)(7) for security personnel.



Section 26.205(d)(7)

This would be a new section governing maximum average work hours for subject individuals, with which licensees could voluntarily choose to comply as an alternative to complying with comparable provisions in § 26.205(d)(3).  Licensees who choose to comply with this voluntary alternative would nonetheless comply with all requirements in § 26.205 other than the minimum days off requirements in § 26.205(d)(3).

The individuals subject to the proposed maximum average work hours requirements in this section would be the same as the individuals subject to the comparable controls in § 26.205(d)(3), which, according to § 26.205(a), are the individuals described in § 26.4(a).  Unlike the minimum days off requirements, the proposed maximum average work hours alternative would apply to all individuals described in § 26.205(a) without regard for their assigned duties or the length of their shift schedules.



Section 26.205(d)(7)(i)

Licensees who elect to implement the requirements of proposed § 26.205(d)(7)(i) would manage affected individuals’ cumulative fatigue by limiting the number of hours they work each week to an average of 54 hours.  The 54-hour average would be computed over a rolling period of up to 6 weeks.  Licensees would need to review an individual’s weekly average to ensure that the licensee would meet the 54-hour maximum average requirement and comply with § 26.205(c) for the individual’s forward-looking schedule and to ensure that the actual hours worked by the individual met the 54-hour maximum average requirement.



Section 26.205(d)(7)(ii)

In proposed § 26.205(d)(7)(ii), each licensee would need to explicitly state, in its FFD policies and procedures required by 10 CFR 26.27 and 10 CFR 26.203, that it is complying with either the minimum days off provisions in § 26.205(d)(3) or maximum average work hours requirements in proposed § 26.205(d)(7).  As a general matter, good regulatory practice requires each licensee to clearly document its licensing basis, especially where the NRC’s requirements offer the licensee one or more regulatory alternatives.  If a licensee clearly and sufficiently documents its licensing basis, then the licensee can more easily determine, despite changes (as applicable) in personnel, procedures, or its design, whether the licensee continues to comply with its licensing basis and applicable NRC requirements.  Effective documentation also allows the NRC to quickly and accurately determine the licensee’s status of compliance and affords the public an opportunity to understand the legal constraints to which that licensee is subject.

Arguably, the NRC’s regulations would already require the licensee to document its decision to comply with the alternative to the minimum days off requirements in proposed § 26.205(d)(7).  Section 26.27 requires licensees to establish written FFD policies and procedures, and 10 CFR 26.203(a) and (b) requires licensees to include in the § 26.27 written policies and procedures the specific policies and procedures for the management of fatigue, including the process for implementing the work hour controls in § 26.205(d).  However, to avoid ambiguity on this matter, the NRC would make clear in § 26.205(d)(7)(ii) the licensee’s (and applicant’s) regulatory obligation to document that it will comply with the requirements in either § 26.205(d)(3) or proposed § 26.205(d)(7).



Section 26.205(e)(1)(i)

Currently, § 26.205(e)(1) requires licensees to review the actual work hours and performance of individuals who are subject to this section for consistency with the requirements of § 26.205(c), so that licensees can determine if they are scheduling individuals with the objective of preventing impairment from fatigue due to the duration, frequency, or sequencing of successive shifts.  This review is consistent with the performance-based approach in § 26.205(c).  Section 26.205(e)(1)(i) requires the licensees to assess the performance of individuals whose actual hours worked during the review period exceeded an average of 54 hours per week in any shift cycle while the individuals’ work hours are subject to the requirements of § 26.205(d)(3).  The NRC proposes to amend § 26.205(e)(1)(i)  to require licensees to assess individuals whose actual hours worked during the review period exceeded an average of 54 hours per week in any period of up to 6 weeks while the individuals’ work hours are subject to the requirements of proposed § 26.205(d)(7).



10 CFR 26.207 Waivers and exceptions.

Section 26.207 provides the criteria that licensees must meet to authorize waivers and enact exceptions from the work hour requirements in § 26.205(d)(1) through (d)(5)(i).  The NRC proposes to make conforming changes to paragraphs within § 26.207 to ensure consistency between the implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation of the maximum average hours worked requirements in proposed § 26.205(d)(7).



Section 26.207(a)

Section 26.207(a) permits licensees to authorize waivers from the work hour requirements in § 26.205(d)(1) through (d)(5)(i) for conditions that meet the two criteria specified in § 26.207(a).  Section 26.207(a) would be revised in the proposed rule to authorize licensees to grant waivers from the work hour requirements in proposed § 26.205(d)(7) if the criteria in § 26.207(a) are met.



Section 26.207(b)

Current § 26.207(b) relieves licensees from the minimum days off requirements of § 26.205(d)(3) by allowing them to exclude shifts worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises when calculating the individual’s number of days off.  The proposed rule would amend § 26.207(b) to permit licensees to exclude from the maximum average work hours requirements of proposed § 26.205(d)(7) the hours worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises.



10 CFR 26.209 Self-declarations.

Section 26.209 requires licensees to take immediate action in response to a self-declaration by an individual who is working under, or being considered for, a waiver from the work hour controls in § 26.205(d)(1) through (d)(5)(i).  The NRC proposes to make a conforming change to § 26.209(a) to ensure consistency between the implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation of the maximum average hours worked requirements in proposed § 26.205(d)(7).



Section 26.209(a)

Section 26.209(a) would be amended in the proposed rule to address the situation when an individual is performing, or being assessed for, work under a waiver of the requirements contained in proposed § 26.205(d)(7) and declares that, due to fatigue, he or she is unable to safely and competently perform his or her duties.  As in the current § 26.209(a), the licensee shall immediately stop the individual from performing any duties listed in § 26.4(a), except if the individual is required to continue performing those duties under other requirements in 10 CFR Part 26.  If the subject individual must continue performing the duties listed in § 26.4(a) until relieved, then the licensee shall immediately take action to relieve the individual.



10 CFR 26.211 Fatigue assessments.

Section 26.211 currently requires licensees to conduct fatigue assessments under several conditions.  The NRC proposes to make conforming changes to paragraphs within § 26.211 to ensure consistency between the implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation of the maximum average hours worked requirements in proposed § 26.205(d)(7).



Section 26.211(b)(2)(iii)

Section 26.211(b)(2)(iii) prohibits individuals from performing a post-event fatigue assessment if they evaluated or approved a waiver of the limits specified in § 26.205(d)(1) through (d)(5)(i) for any of the individuals who were performing or directing the work activities during which the event occurred if the event occurred while such individuals were performing work under that waiver.  The proposed rule would amend § 26.211(b)(2)(iii) to prohibit individuals from performing a post-event fatigue assessment if they evaluated or approved a waiver of the limits specified in proposed § 26.205(d)(7) for any of the individuals who were performing or directing the work activities during which the event occurred if the event occurred while such individuals were performing work under that waiver.



Section 26.211(d)

Current § 26.211(d) prohibits licensees from concluding that fatigue has not degraded or will not degrade the individual’s ability to safely and competently perform his or her duties solely on the basis that the individual’s work hours have not exceeded any of the limits specified in § 26.205(d)(1) or that the individual has had the minimum rest breaks required in § 26.205(d)(2) or the minimum days off required in § 26.205(d)(3) through (d)(5).  The NRC proposes to amend § 26.211(d) to include the maximum average work hours among the criteria that licensees may not solely rely on when concluding that fatigue has not degraded or will not degrade an individual’s ability to safely and competently perform his or her duties.



V.  Specific Request for Comment



	The NRC is seeking advice and recommendations from the public on this proposed rule.  The NRC will consider all comments received within the limited scope of this proposed rulemaking and address them in the final rule.  We are particularly interested in comments and supporting rationale from the public on the following issue:  Would the voluntary alternative approach provide comparable assurance of the management of cumulative fatigue as the current minimum days off requirements?



VI. Availability of Documents



The following table lists documents that are related to this proposed rule and available to the public and indicates how they may be obtained.  See Submitting Comments and Accessing Information of the SUPPLEMENTARY INFORMATION section on the physical locations and Web sites where the documents may be accessed.

		Document

		PDR

		Web

		ELECTRONIC READING ROOM (ADAMS)



		U.S. Nuclear Regulatory Commission, Regulatory Guide 5.73, “Fatigue Management For Nuclear Power Plant Personnel” (March 2009).

		X

		

		ML083450028



		PRM-26-5, Petition to Amend 10 CFR Part 26, “Fitness-for-Duty Programs,” filed by the Nuclear Energy Institute (September 3, 2010).

		X

		Docket ID. NRC-2010-0304

		ML102590440



		Anthony R. Pietrangelo on Behalf of the Nuclear Energy Institute; Notice of Receipt of Petition for Rulemaking, 75 FR 65249 (October 22, 2010).

		

		Docket ID. NRC-2010-0304

		



		Request for Enforcement Discretion filed by the Nuclear Energy Institute (September 23, 2010).

		X

		

		ML102710208



		PRM-26-6, Petition to Amend 10 CFR Part 26, filed by Eric Erb (August 17, 2010).

		X

		Docket ID. NRC-2010-0310

		ML102630127



		Eric Erb; Notice of Receipt of Petition for Rulemaking, 75 FR 71368 (November 23, 2010).

		

		Docket ID. NRC-2010-0310

		



		SECY-11-0003, Status of Enforcement Discretion Request and Rulemaking Activities Related to 10 CFR Part 26, Subpart I, “Managing Fatigue” (January 4, 2011).

		X

		

		ML103420201



		SECY-11-0028, Options for Implementing an Alternative Interim Regulatory Approach to the Minimum Days Off Provisions of 10 CFR Part 26, Subpart I, “Managing Fatigue” (February 28, 2011).

		X

		

		ML110390077



		EGM09008, “Enforcement Guidance Memorandum—Dispositioning Violations of NRC Requirements for Work Hour Controls Before and Immediately After a Hurricane Emergency Declaration” (September 24, 2009).

		X

		

		ML092380177



		Staff Requirements – SECY-11-0003 – Status of Enforcement Discretion Request and Rulemaking Activities Related to 10 CFR Part 26, Subpart I, “Managing Fatigue” and SECY-11-0028 - Options for Implementing an Alternative Interim Regulatory Approach to the Minimum Days Off Provisions of 10 CFR Part 26, Subpart I, “Managing Fatigue” (March 24, 2011).

		X

		

		ML110830971



		Updated Notice of Public Meeting to Discuss Part 26, Subpart I Implementation to Understand Unintended Consequences of the Minimum Day Off Requirements (November 15, 2010).

		X

		

		ML103160388



		Summary of November 18, 2010, Public Meeting to Discuss Part 26, Subpart I Implementation to Understand Unintended Consequences of the Minimum Day Off Requirements (December 13, 2010).

		X

		

		ML103430557



		Update - Notice of Public Meeting Regarding Part 26, Subpart I Minimum Days Off Requirements and Options Licensees May Implement to Receive Enforcement Discretion From These Requirements (December 30, 2010).

		X

		

		ML103550089



		Summary of January 6, 2011, Public Meeting Regarding Part 26, Subpart I Minimum Days Off Requirements and Options Licensees May Implement to Receive Enforcement Discretion from these Requirements (February 3, 2011).

		X

		

		ML110280446



		Notice of Public Meeting to Discuss Alternatives to the Part 26, Subpart I, Minimum Days Off Requirements (January 14, 2011).

		X

		

		ML110140315



		Summary of January 25, 2011, Public Meeting to Discuss Alternatives to the Part 26, Subpart I, Minimum Days Off Requirements.

		X

		

		ML110340512



		Sunshine Federal Register Notice of February 8, 2011, Commission Briefing on the Implementation of Part 26, 76 FR 5626 (February 1, 2011).

		X

		

		ML110200295



		Transcript of February 8, 2011, Commission Briefing on the Implementation of Part 26.

		X

		

		ML110410169









VII. Criminal Penalties



	For the purposes of Section 223 of the Atomic Energy Act (AEA), as amended, the NRC is issuing this proposed rule that would amend 10 CFR 26.205 under one or more of Sections 161b, 161i, or 161o of the AEA.  Willful violations of the rule would be subject to criminal enforcement.  Criminal penalties as they apply to regulations in 10 CFR Part 50 are discussed in § 50.111.



VIII. Compatibility of Agreement State Regulations



	Under the “Policy Statement on Adequacy and Compatibility of Agreement State Programs,” approved by the Commission on June 20, 1997, and published in the Federal Register on September 3, 1997 (62 FR 46517), this proposed rule is classified as compatibility “NRC.”  Compatibility is not required for Category “NRC” regulations.  The NRC program elements in this category are those that relate directly to areas of regulation reserved to the NRC by the AEA or the provisions of 10 CFR, and although an Agreement State may not adopt program elements reserved to the NRC, it may wish to inform its licensees of certain requirements via a mechanism that is consistent with a particular State’s administrative procedure laws but does not confer regulatory authority on the State.



IX. Plain Language



The Plain Writing Act of 2010 (Pub. L. 11 1-274) requires Federal agencies to write documents in a clear, concise, well-organized manner that also follows other best practices appropriate to the subject or field and the intended audience.  Although regulations are exempt under the Act, the NRC is applying the same principles to its rulemaking documents.  Therefore, the NRC has written this document, including the proposed amended and new rule language, to be consistent with the Plain Writing Act.  In addition, where existing rule language must be changed, the NRC has rewritten that language to improve its organization and readability.  The NRC requests comment on the proposed rule specifically with respect to the clarity and effectiveness of the language used.  Comments should be sent to the NRC as explained in the ADDRESSES caption of this document. 



X. Voluntary Consensus Standards



The NRC proposes using this standard instead of the following voluntary consensus standard developed by the American Nuclear Society (ANS):  American National Standards Institute (ANSI)/ANS-3.2-1988.  The NRC has determined that using a Government-unique standard would be justified.  The NRC declined to use the ANS standard when the fatigue management provisions in Subpart I of 10 CFR Part 26 were adopted in 2008.  (73 FR 16966; March 31, 2008, at 17170 (second and third column)).  The voluntary alternative for managing cumulative fatigue through a maximum average work hours requirement in this proposed rule has no counterpart in ANSI/ANS-3.2-1988 that could be adopted to manage cumulative fatigue, and the NRC declines to reconsider its overall decision in the 2008 rulemaking not to adopt the fatigue management approach embodied in the ANS standard.  Accordingly, the NRC concludes that there are no voluntary consensus standards that could be adopted in lieu of the proposal to adopt the Government-unique standard in this proposed rule.



XI. Finding of No Significant Environmental Impact: Availability



The Commission has determined under the National Environmental Policy Act of 1969, as amended, and the Commission’s regulations in Subpart A of 10 CFR Part 51, that this proposed rule, if adopted, would not be a major Federal action significantly affecting the quality of the human environment and, therefore, an environmental impact statement is not required.  This proposed rule would allow licensees of nuclear power reactors to voluntarily use a different method from the one currently prescribed in the NRC’s regulations for determining whether certain nuclear power plant workers must be afforded time off from work.

The NRC has determined that the voluntary alternative for determining time off would not significantly alter the likelihood that there will be an increase in fatigued workers causing operational problems or a radiological event, or being unable to properly perform their functions.  The voluntary alternative would provide affected licensees with a more-easily implemented approach for determining when subject individuals must be afforded the time off.  Because the NRC’s regulatory objective would continue to be met under the voluntary alternative adopted in this proposed rule, there should be no change in environmental impacts, during operation or while the nuclear power plant is in shutdown, as compared with the environmental impact of the current rule.

The primary alternative to this action would be the no-action alternative.  The no-action alternative could result in a greater administrative burden on nuclear power plant licensees in complying with the minimum days off requirements in the current rule, as compared with the alternative to the minimum days off requirements that would be voluntarily selected under the proposed rule.  In addition, individuals subject to minimum days off requirements could personally believe that their quality of life and work conditions are less under the no-action alternative, as compared with the alternative maximum average work hours requirements that could be voluntarily selected under the proposed rule.

The no-action alternative would provide little or no environmental benefit.  In addition, the no-action alternative has led nuclear power plant licensees to use work scheduling approaches that, for example, reduce their capability to use the most knowledgeable workers in responding to plant events and conditions.  This may provide less safety and greater risk as compared with the scheduling approaches that licensees would be allowed to use under the alternative to the minimum days off requirements under the proposed rule.

For these reasons, the NRC concludes that this rulemaking would not have a significant adverse impact on the environment.  This discussion constitutes the environmental assessment for this proposed rule.  However, public stakeholders should note that the NRC is seeking public participation.  Comments on any aspect of this environmental assessment may be submitted to the NRC as indicated under the ADDRESSES section.



XII. Paperwork Reduction Act Statement



This proposed rule does not contain new or amended information collection requirements subject to the Paperwork Reduction Act of 1995 (44 U.S.C. 3501 et seq.).  Existing information collection requirements were approved by the Office of Management and Budget (OMB), control number XXXX-XXXX.



Public Protection Notification

The NRC may not conduct or sponsor, and a person is not required to respond to, a request for information or an information collection requirement unless the requesting document displays a currently valid OMB control number.



XIII. Regulatory Analysis



The NRC has not prepared a full regulatory analysis for this proposed rulemaking.  The NRC has determined that the proposed maximum average work hours requirement would provide reasonable assurance that subject individuals are not impaired due to cumulative fatigue caused by excessive work hours.  As such, adequate implementation of the alternative approach would maintain reasonable assurance that persons subject to work hour controls can safely and competently perform their assigned duties and therefore meets the intent of the current minimum days off requirement.  The 2008 10 CFR Part 26 final rule contained a regulatory analysis to support the minimum days off requirement.  Because the proposed voluntary approach would offer licensees an equivalent minimum days off alternative that is equally effective at managing cumulative fatigue, the 2008 final rule regulatory analysis also supports this proposed rule.

Furthermore, both nuclear power plant licensees and individuals subject to the NRC’s existing requirements in 10 CFR 26.205(d)(3) governing minimum days off would derive substantial benefits if the NRC were to adopt an alternative approach for controlling cumulative fatigue through maximum average work hours that could be voluntarily adopted by those licensees.  In addition, the NRC concludes that providing a voluntary alternative would maintain the ability of those licensees to continue using scheduling practices that have a positive safety benefit.  The NRC’s conclusions in this regard are based upon information presented by two petitioners for rulemaking seeking changes to the work hour controls in 10 CFR 26.205, NEI’s request for enforcement discretion of those same regulatory provisions in 10 CFR 26.205, evidence gathered from stakeholders at the three public meetings, and analysis performed by the NRC staff and explained in a January 4, 2011, memorandum and a February 28, 2011, memorandum to the Commission.  In these memoranda, the NRC staff documented its evaluation of the options available to the Commission to address the concerns raised in the petitions for rulemaking and request for enforcement discretion.  At the February 8, 2011, Commission briefing on the implementation of 10 CFR Part 26, stakeholders appeared to support the use of an expedited rulemaking process to address the issues presented by the industry.  In view of all of this information, the NRC did not see any value in preparing a more detailed regulatory analysis for this proposed rule.  The NRC requests public comment on this draft regulatory analysis.  Comments on the draft regulatory analysis may be submitted to the NRC as indicated under the ADDRESSES section of this document.



XIV. Regulatory Flexibility Certification



Under the Regulatory Flexibility Act (5 U.S.C. 605(b)), the NRC certifies that this proposed rule will not, if promulgated, have a significant economic impact on a substantial number of small entities.  This proposed rule affects only licensees that do not fall within the scope of the definition of “small entities” set forth in the Regulatory Flexibility Act or the size standards established by the NRC (10 CFR 2.810).



XV. Backfitting



The NRC has determined that the Backfit Rule, 10 CFR 50.109, would not apply to this proposed rule, nor would the proposed rule be inconsistent with any of the finality provisions in 10 CFR Part 52.  The proposed rule, in 10 CFR 26.205(d)(7), would provide nuclear power plant licensees with a voluntary alternative for compliance with the existing controls in 10 CFR 26.205(d)(3) governing minimum days off for certain nuclear power plant workers.  Licensees would be free to comply with either the existing rule’s requirements governing minimum days off or with the proposed alternative requirements in 10 CFR 26.205(d)(7).  The NRC concludes that a backfit analysis would not be required for this proposed rule because this proposed rule would not contain any provisions that constitute backfitting.

The proposed rule would not be inconsistent with any finality provisions in 10 CFR Part 52.  No standard design certification rule or standard design approval issued under 10 CFR Part 52, or currently being considered by the NRC, addresses fitness-for-duty requirements in 10 CFR Part 26.  Accordingly, there are no issues resolved in those design certification rules or design approvals that would be within the scope of the minimum days off controls in this proposed rule.  In addition, the NRC has not issued any combined licenses under 10 CFR Part 52.  Hence, there are currently no holders of combined licenses who would be protected by applicable issue finality provisions.  The NRC concludes that this proposed rule would not contain any provisions that would be inconsistent with any of the finality provisions in 10 CFR Part 52.



List of Subjects in 10 CFR Part 26



Alcohol abuse,  Alcohol testing,  Appeals,  Chemical testing,  Drug abuse,  Drug testing,  Employee assistance programs,  Fitness for duty,  Management actions,  Nuclear power reactors,  Protection of information,  Reporting and recordkeeping requirements



For the reasons set out in the preamble and under the authority of the Atomic Energy Act of 1954, as amended; the Energy Reorganization Act of 1974, as amended; and 5 U.S.C. 553, the NRC is proposing to adopt the following amendments to 10 CFR Part 26. 



PART 26 – FITNESS FOR DUTY PROGRAMS  



	1.  The authority citation for Part 26 continues to read as follows:



Authority:  Secs. 53, 81, 103, 104, 107, 161, 68 Stat. 930, 935, 936, 937, 948, as amended, sec. 1701, 106 Stat. 2951, 2952, 2953 (42 U.S.C. 2073, 2111, 2112, 2133, 2134, 2137, 2201, 2297f); secs. 201, 202, 206, 88 Stat. 1242, 1244, 1246, as amended (42 U.S.C. 5841, 5842, 5846).



	2.  Section 26.203 is amended by revising paragraphs (d)(2), (e)(1), (e)(1)(i), and (e)(1)(ii) to read as follows:



§ 26.203 General provisions.



	*		*		*		*		*



(d)	*		*		*

(2) Records of shift schedules and shift cycles, or, for licensees implementing the requirements of § 26.205(d)(7), records showing the beginning and end dates of all averaging periods, of individuals who are subject to the work hour controls in § 26.205;



	*		*		*		*		



(e)	*		*		*

(1) A summary for each nuclear power plant site of all instances during the previous calendar year when the licensee waived one or more of the work hour controls specified in § 26.205(d)(1) through (d)(5)(i) and (d)(7) for individuals described in § 26.4(a).  The summary must include only those waivers under which work was performed.  If it was necessary to waive more than one work hour control during any single extended work period, the summary of instances must include each of the work hour controls that were waived during the period.  For each category of individuals specified in § 26.4(a), the licensee shall report:

(i) The number of instances when each applicable work hour control specified in § 26.205(d)(1)(i) through (d)(1)(iii), (d)(2)(i) and (d)(2)(ii), (d)(3)(i) through (d)(3)(v), and (d)(7) was waived for individuals not working on outage activities;

(ii) The number of instances when each applicable work hour control specified in § 26.205(d)(1)(i) through (d)(1)(iii), (d)(2)(i) and (d)(2)(ii), (d)(3)(i) through (d)(3)(v), (d)(4) and (d)(5)(i), and (d)(7) was waived for individuals working on outage activities; and



		*		*		*		*		*



	3.  Section 26.205 is amended by revising paragraphs (b)(5), (d)(4), (d)(5)(i), (d)(5)(ii), and (e)(1)(i) and the introductory text of paragraph (d)(3), and adding a new paragraph (d)(7) to read as follows:



§ 26.205 Work hours.



 	*		*		*		*		*



(b)	*		*		*

(5) Incidental duties performed off site.  Licensees may exclude from the calculation of an individual’s work hours unscheduled work performed off site (e.g., technical assistance provided by telephone from an individual’s home), provided the total duration of the work does not exceed a nominal 30 minutes during any single break period.  For the purposes of compliance with the minimum break requirements of § 26.205(d)(2), and the minimum days off requirements of § 26.205(d)(3) through (d)(5) or the maximum average work hours requirements of § 26.205(d)(7), such duties do not constitute work periods, work shifts, or hours worked.



	*		*		*		*		*



(d)	*		*		*

(3) Licensees shall either ensure that individuals have, at a minimum, the number of days off specified in this paragraph, or comply with the requirements for maximum average work hours in § 26.205(d)(7).  For the purposes of this section, a day off is defined as a calendar day during which an individual does not start a work shift.  For the purposes of calculating the average number of days off required in this paragraph, the duration of the shift cycle may not exceed 6 weeks.



		*		*		*		*		*



	(4) During the first 60 days of a unit outage, licensees need not meet the requirements of § 26.205(d)(3) or (d)(7) for individuals specified in § 26.4(a)(1) through (a)(4), while those individuals are working on outage activities.  However, the licensee shall ensure that the individuals specified in § 26.4(a)(1) through (a)(3) have at least 3 days off in each successive (i.e., non-rolling) 15-day period and that the individuals specified in § 26.4(a)(4) have at least 1 day off in any 7-day period;



	(5)	*		*		*

(i) During the first 60 days of a unit outage or a planned security system outage, licensees need not meet the requirements of § 26.205(d)(3) or (d)(7).  However, licensees shall ensure that these individuals have at least 4 days off in each successive (i.e., non-rolling) 15-day period; and

(ii) During the first 60 days of an unplanned security system outage or increased threat condition, licensees need not meet the requirements of § 26.205(d)(3), (d)(5)(i), or (d)(7).



	*		*		*		*		*



(7) Licensees may, as an alternative to complying with the minimum days off requirements in § 26.205(d)(3), comply with the requirements for maximum average work hours in this paragraph.  Licensees voluntarily choosing to comply with the alternative maximum average work hours requirements in this paragraph are not relieved from complying with all other requirements in § 26.205 other than § 26.205\(d)(3).

	(i) Individuals may not work more than a weekly average of 54 hours, calculated using a rolling period of up to six (6) weeks.

	(ii) Each licensee shall state, in its FFD policy and procedures required by 10 CFR 26.27, whether the licensee is complying with the minimum days off requirements in § 26.205(d)(3) or maximum average work hours requirements in § 26.205(d)(7).



	(e)	*		*		*



	(1)	*		*		*

(i) Individuals whose actual hours worked during the review period exceeded an average of 54 hours per week in any shift cycle while the individuals’ work hours are subject to the requirements of § 26.205(d)(3) or in any period of up to 6 weeks while the individuals’ work hours are subject to the requirements of § 26.205(d)(7);



	*		*		*		*		*



	4.	Section 26.207 is amended by revising paragraphs (a) and (b) to read as follows:



§ 26.207 Waivers and assessments.



(a) Waivers. Licensees may grant a waiver of one or more of the work hour controls in § 26.205(d)(1) through (d)(5)(i) and (d)(7), as follows:



	*		*		*		*		*



(b) Force-on-force tactical exercises. For the purposes of compliance with the minimum days off requirements of § 26.205(d)(3) or the maximum average work hours requirements of § 26.205(d)(7), licensees may exclude shifts worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises when calculating the individual’s number of days off or hours worked, as applicable.



	*		*		*		*		*



5.	Section 26.209 is amended by revising paragraph (a) to read as follows:



§ 26.209 Self-declarations.

	(a) If an individual is performing, or being assessed for, work under a waiver of one or more of the requirements contained in § 26.205(d)(1) through (d)(5)(i) and (d)(7) and declares that, due to fatigue, he or she is unable to safely and competently perform his or her duties, the licensee shall immediately stop the individual from performing any duties listed in § 26.4(a), except if the individual is required to continue performing those duties under other requirements of10 CFR Part 26.  If the subject individual must continue performing the duties listed in § 26.4(a) until relieved, the licensee shall immediately take action to relieve the individual.



		*		*		*		*		*



	6.	Section 26.2011 is amended by revising paragraphs (b)(2)(iii) and (d) to read as follows:



§ 26.211 Fatigue assessments.

	*		*		*		*		*



(b)	*		*		*



	(2)	*		*		*



	(iii) Evaluated or approved a waiver of one or more of the limits specified in § 26.205(d)(1) through (d)(5)(i) and (d)(7) for any of the individuals who were performing or directing (on site) the work activities during which the event occurred, if the event occurred while such individuals were performing work under that waiver.



		*		*		*		*		*



	(d) The licensee may not conclude that fatigue has not or will not degrade the individual’s ability to safely and competently perform his or her duties solely on the basis that the individual’s work hours have not exceeded any of the limits specified in § 26.205(d)(1), the individual has had the minimum breaks required in § 26.205(d)(2) or minimum days off required in § 26.205(d)(3) through (d)(5), as applicable, or the individual’s hours worked have not exceed the maximum average number of hours worked in § 26.205(d)(7).



		*		*		*		*		*



			Dated at Rockville, Maryland, this xx th day of Xxxxx,  2011. 



    						For the Nuclear Regulatory Commission.





R. William Borchardt

Executive Director 

DRAFT	



	

   for Operations

31





36



	(2)	*		*		*



 (iii) Evaluated or approved a waiver of one or more of the limits specified in § 26.205(d)(1) through (d)(5)(i) and (d)(7) for any of the individuals who were performing or directing (on site) the work activities during which the event occurred, if the event occurred while such individuals were performing work under that waiver.



		*		*		*		*		*



	(d) The licensee may not conclude that fatigue has not or will not degrade the individual’s ability to safely and competently perform his or her duties solely on the basis that the individual’s work hours have not exceeded any of the limits specified in § 26.205(d)(1), the individual has had the minimum breaks required in § 26.205(d)(2) or minimum days off required in § 26.205(d)(3) through (d)(5), as applicable, or the individual’s hours worked have not exceed the maximum average number of hours worked in § 26.205(d)(7).



		*		*		*		*		*



			Dated at Rockville, Maryland, this xx th day of Xxxxx,  2011. 



    						For the Nuclear Regulatory Commission.





R. William Borchardt

Executive Director 

   for Operations 
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The Honorable Fred Upton
Chairman, Committee on Energy and Commerce
United States House of Representatives
Washington, DC 20515



Dear Mr. Chairman:



Enclosed for your information is a copy of a notice of a proposed rule to be published in the Federal Register.  In this proposed rulemaking, the U.S. Nuclear Regulatory Commission (NRC) proposes to amend its regulations governing the fitness-for-duty of workers at nuclear power plants.  These amendments would allow holders of nuclear power plant operating licenses to voluntarily use a different method from the one currently prescribed in the NRC’s regulations for determining when certain nuclear power plant workers must be afforded time off from work to ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  In light of stakeholders’ representations to the NRC that these minimum days off requirements in the current rule are difficult and complex to implement, and may possibly contribute to work scheduling practices that are not desirable from a safety standpoint, the NRC has decided to expedite this rulemaking by providing a 30-day public comment period instead of the typical 75-day public comment period.



This proposed rule will be published in the next few days.



	

	Sincerely,









	Rebecca L. Schmidt, Director

	Office of Congressional Affairs







Enclosure:

Federal Register Notice 







cc: Representative Henry A. Waxman













The Honorable Barbara Boxer
Chairman, Committee on Environment

	and Public Works
United States Senate
Washington, DC 20510



Dear Madam Chairman:



Enclosed for your information is a copy of a notice of a proposed rule to be published in the Federal Register.  In this proposed rulemaking, the U.S. Nuclear Regulatory Commission (NRC) proposes to amend its regulations governing the fitness-for-duty of workers at nuclear power plants.  These amendments would allow holders of nuclear power plant operating licenses to voluntarily use a different method from the one currently prescribed in the NRC’s regulations for determining when certain nuclear power plant workers must be afforded time off from work to ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  In light of stakeholders’ representations to the NRC that these minimum days off requirements in the current rule are difficult and complex to implement, and may possibly contribute to work scheduling practices that are not desirable from a safety standpoint, the NRC has decided to expedite this rulemaking by providing a 30-day public comment period instead of the typical 75-day public comment period.



This proposed rule will be published in the next few days.





	Sincerely,









	Rebecca L. Schmidt, Director

	Office of Congressional Affairs







Enclosure:

Federal Register Notice 



cc: Senator James M. Inhofe















The Honorable Thomas R. Carper 
Chairman, Subcommittee on Clean Air and

	Nuclear Safety
Committee on Environment and Public Works
United States Senate
Washington, DC 20510



Dear Mr. Chairman:



Enclosed for your information is a copy of a notice of a proposed rule to be published in the Federal Register.  In this proposed rulemaking, the U.S. Nuclear Regulatory Commission (NRC) proposes to amend its regulations governing the fitness-for-duty of workers at nuclear power plants.  These amendments would allow holders of nuclear power plant operating licenses to voluntarily use a different method from the one currently prescribed in the NRC’s regulations for determining when certain nuclear power plant workers must be afforded time off from work to ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  In light of stakeholders’ representations to the NRC that these minimum days off requirements in the current rule are difficult and complex to implement, and may possibly contribute to work scheduling practices that are not desirable from a safety standpoint, the NRC has decided to expedite this rulemaking by providing a 30-day public comment period instead of the typical 75-day public comment period.



This proposed rule will be published in the next few days.





	Sincerely,









	Rebecca L. Schmidt, Director

	Office of Congressional Affairs







Enclosure:

Federal Register Notice 



cc: Senator John Barrasso















The Honorable Ed Whitfield

Chairman, Subcommittee on Energy and Power

Committee on Energy and Commerce

United States House of Representatives

Washington, DC 20515



Dear Mr. Chairman:



Enclosed for your information is a copy of a notice of a proposed rule to be published in the Federal Register.  In this proposed rulemaking, the U.S. Nuclear Regulatory Commission (NRC) proposes to amend its regulations governing the fitness-for-duty of workers at nuclear power plants.  These amendments would allow holders of nuclear power plant operating licenses to voluntarily use a different method from the one currently prescribed in the NRC’s regulations for determining when certain nuclear power plant workers must be afforded time off from work to ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  In light of stakeholders’ representations to the NRC that these minimum days off requirements in the current rule are difficult and complex to implement, and may possibly contribute to work scheduling practices that are not desirable from a safety standpoint, the NRC has decided to expedite this rulemaking by providing a 30-day public comment period instead of the typical 75-day public comment period.



This proposed rule will be published in the next few days.





	Sincerely,









	Rebecca L. Schmidt, Director

	Office of Congressional Affairs







Enclosure:

Federal Register Notice 



cc: Representative Bobby L. Rush











The Honorable John Shimkus

Chairman, Subcommittee on Environment and

	the Economy

Committee on Energy and Commerce

United States House of Representatives

Washington, DC 20515



Dear Mr. Chairman:



Enclosed for your information is a copy of a notice of a proposed rule to be published in the Federal Register.  In this proposed rulemaking, the U.S. Nuclear Regulatory Commission (NRC) proposes to amend its regulations governing the fitness-for-duty of workers at nuclear power plants.  These amendments would allow holders of nuclear power plant operating licenses to voluntarily use a different method from the one currently prescribed in the NRC’s regulations for determining when certain nuclear power plant workers must be afforded time off from work to ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  In light of stakeholders’ representations to the NRC that these minimum days off requirements in the current rule are difficult and complex to implement, and may possibly contribute to work scheduling practices that are not desirable from a safety standpoint, the NRC has decided to expedite this rulemaking by providing a 30-day public comment period instead of the typical 75-day public comment period.



This proposed rule will be published in the next few days.





	Sincerely,







	Rebecca L. Schmidt, Director

	Office of Congressional Affairs
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Dear Mr. Chairman:



Enclosed for your information is a copy of a notice of a proposed rule to be published in the Federal Register.  In this proposed rulemaking, the U.S. Nuclear Regulatory Commission (NRC) proposes to amend its regulations governing the fitness-for-duty of workers at nuclear power plants.  These amendments would allow holders of nuclear power plant operating licenses to voluntarily use a different method from the one currently prescribed in the NRC’s regulations for determining when certain nuclear power plant workers must be afforded time off from work to ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  In light of stakeholders’ representations to the NRC that these minimum days off requirements in the current rule are difficult and complex to implement, and may possibly contribute to work scheduling practices that are not desirable from a safety standpoint, the NRC has decided to expedite this rulemaking by providing a 30-day public comment period instead of the typical 75-day public comment period.
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		Rebecca L. Schmidt, Director

		Office of Congressional Affairs
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SUMMARY: The U.S. Nuclear Regulatory Commission (NRC or the Commission) is proposing to amend its regulations governing the fitness for duty of workers at nuclear power plants.  These amendments would allow holders of nuclear power plant operating licenses to voluntarily use a different method from the one currently prescribed in the NRC’s regulations for determining when certain nuclear power plant workers must be afforded time off from work to ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  
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I. Submitting Comments and Accessing Information



Comments submitted in writing or in electronic form will be posted on the NRC Web site and on the Federal rulemaking Web site, http://www.regulations.gov.  Because your comments will not be edited to remove any identifying or contact information, the NRC cautions you against including any information in your submission that you do not want to be publicly disclosed.  The NRC requests that any party soliciting or aggregating comments received from other persons for submission to the NRC inform those persons that the NRC will not edit their comments to remove any identifying or contact information, and therefore, they should not include any information in their comments that they do not want publicly disclosed. 

You can access publicly available information related to this document using the following methods:

· NRC's Public Document Room (PDR):  The public may examine and have copied, for a fee, publicly available documents at the NRC's PDR, Room O-1F21, One White Flint North, 11555 Rockville Pike, Rockville, Maryland 20852.

· NRC's Agencywide Documents Access and Management System (ADAMS):  Publicly available documents created or received at the NRC are available electronically at the NRC's Electronic Reading Room at http://www.nrc.gov/reading-rm/adams.html.  From this page, the public can gain entry into ADAMS, which provides text and image files of NRC's public documents.  If you do not have access to ADAMS or if there are problems in accessing the documents located in ADAMS, contact the NRC's PDR reference staff at 1-800-397-4209, or 301-415-4737, or by e-mail to PDR.Resource@nrc.gov. 

· Federal Rulemaking Web Site:  Public comments and supporting materials related to this proposed rulemaking can be found at http:// www.regulations.gov by searching on Docket ID NRC-2011-0058. 

  

II. Background



A. NRC’s Current Regulations

	On March 31, 2008, the NRC adopted a final rule which substantially revised its regulations for fitness for duty (FFD) in Title 10 of the Code of Federal Regulations (10 CFR) Part 26 (73 FR 16966; March 31, 2008).  The revised regulations updated the NRC’s FFD requirements and made them more consistent with other relevant Federal rules, guidelines, and drug and alcohol testing programs that impose similar requirements on the private sector.  The amendments also require nuclear power plant licensees to ensure against worker fatigue adversely affecting public health and safety and the common defense and security by establishing clear and enforceable requirements for the management of worker fatigue.  Among these fatigue management requirements is a minimum days off requirement, which requires licensees to manage cumulative fatigue primarily by providing workers with a minimum number of days off over the course of a period not to exceed 6 weeks.

B. Stakeholder Reaction to the Current FFD Requirements

On September 3, 2010, the Nuclear Energy Institute (NEI) submitted a petition for rulemaking (PRM-26-5).  In PRM-26-5, the NEI states that “the new rule has resulted in consequences not originally envisioned when the rule was developed and that these consequences have diminished the safety benefits of the rule.”  The NEI states that the unintended consequences stem from the minimum days off requirements, specifically § 26.205(d)(3) through § 26.205(d)(6), because they create an undue level of complexity and inflexibility in managing worker fatigue.  These regulations mandate a specified minimum average number of days off per week, averaged over a fixed time period.  The minimum average number of days off depends on the length of an individual’s shift schedule (i.e., whether the individual is working 8-, 10- or 12-hour shifts) and the duties they perform.

The NEI requests, among other changes, that 10 CFR Part 26, Subpart I, be amended to replace the minimum days off requirements in § 26.205(d) with a performance-based objective, consisting of an average of 54 hours worked per week, averaged over a calendar quarter.  The NEI also proposes changing the § 26.205(e)(1) annual assessment of actual hours worked and performance of individuals subject to the work hour controls to a quarterly assessment to provide a more frequent review of hours worked.  The NEI proposes to eliminate the minimum days off requirements in § 26.205(d)(3) through § 26.205(d)(6), while the work hour limits and break requirements in § 26.205(d)(1)(i)-(iii) and (d)(2)(i)-(ii), respectively, would remain unchanged and apply during on-line and outage periods.

Separately from PRM-26-5, on September 23, 2010, the NEI submitted a request for enforcement discretion regarding the minimum days off provisions of Part 26.  The request reiterates the NEI’s opinion that the regulations that govern fatigue management impede “many safety-beneficial practices at plant sites, adversely [impact] the quality of life of covered workers, and [result] in conflicts between rule requirements and represented bargaining unit agreements.”  The letter requests that the NRC “exercise enforcement discretion from the [minimum days off] provisions of the rule” until the final disposition of PRM-26-5.

Mr. Erik Erb, a nuclear security officer at the Nine Mile Point Nuclear Station, submitted a petition for rulemaking (PRM-26-6) on August 17, 2010.  Mr. Erb requestes that the NRC amend 10 CFR Part 26, Subpart I, to decrease the minimum days off requirement for security officers working 12-hour shifts from an average of 3 days per week to an average of 2.5 or 2 days per week.  This petition was endorsed by 91 security officers.

C. Public Meetings and Commission Direction

The NRC held a public meeting on November 18, 2010, to learn, directly from the affected stakeholders, more details about the unintended consequences of the minimum days off requirements.  Although some of the stakeholders are comfortable with the current minimum days off requirements, the stakeholders at this public meeting claimed that the unintended consequences have diminished the safety benefits of the fatigue management provisions of 10 CFR Part 26 and expressed the need for an alternative that is simpler and would provide greater scheduling flexibility.  Additional public meetings were held on January 6, 2011, and January 25, 2011, to provide opportunities for stakeholders and the NRC to discuss alternatives to the minimum days off requirements.  

In a February 8, 2011, public meeting, the NRC staff and stakeholders briefed the Commission on the implementation of the 10 CFR Part 26 fatigue management requirements.  The nuclear power industry stakeholders conveyed many of the same concerns raised in the three public meetings.  The NRC staff presented the scientific and technical bases for the current fatigue management requirements and a proposal to address the concerns raised by the industry stakeholders.  The NRC staff proposed a maximum average 54-hour work week, averaged over a 6-week rolling period, as an alternative to the § 26.205(d)(3) minimum days off requirements.  The NRC staff and industry stakeholders generally agreed that this proposal could provide the relief sought by the industry while meeting the objectives of the minimum days off requirements.  Other stakeholders were less certain that the NRC should consider proposals to change the current requirements.

On March 24, 2011, the Commission issued a Staff Requirements Memorandum that directed the NRC staff to conduct a rulemaking to provide an alternative to the minimum days off requirements that would be consistent with the proposal presented by the NRC staff at the February 8, 2011, briefing.  The Commission limited the scope of the rulemaking to the voluntary alternative to the minimum days off requirements and instructed the NRC staff to consider other issues related to the petitions for rulemaking, other changes to 10 CFR Part 26, and comments received in this rulemaking proceeding that are outside the limited scope of this rulemaking, in a separate rulemaking effort.  The Commission also directed the staff to expedite this rulemaking and provide a 30-day public comment period for this proposed rule instead of the typical 75-day public comment period.



	III. Description of the Proposed Rule



A. Maximum Average of 54 Hours Worked Over a 6-week Rolling Window

One cause of cumulative fatigue is consecutive days of restricted or poor quality sleep.  In turn, consecutive days of restricted or poor quality sleep may be caused by such things as shift-work, extended work days, and extended work weeks.  Currently, Subpart I of 10 CFR Part 26 requires nuclear power plant licensees to manage cumulative fatigue primarily by providing individuals with a minimum number of days off over the course of a period not to exceed 6 weeks.  The distribution of the days off during the 6-week period acts to either prevent or mitigate cumulative fatigue.

An alternative method for managing cumulative fatigue would be to establish a requirement to limit actual hours worked instead of mandating the number of days off that individuals receive.  A limit on actual hours worked, when applied to schedules that require regular shift coverage, would limit the number of work hours that can contribute to cumulative fatigue and, as a practical matter, result in periodic days off for recovery rest.  A schedule resulting in a weekly average of 54 hours worked, calculated using a rolling period of up to 6 weeks, would be such a schedule.

In general, most individuals that work their normal shift schedule and receive only the minimum number of days off required under the current minimum days off requirements could average as many as 54 hours of work per week.  However, the NEI has indicated that implementation of the minimum days off requirements has reduced licensee scheduling flexibility and imposed a substantial administrative burden.  By comparison, limiting work hours to an average of not more than 54 hours per week by using a rolling window of up to 6 weeks would limit the number of consecutive weeks of extended work hours that an individual can work by using a comparable but simpler and more flexible requirement.  In addition, this alternative would not depend on the length of an individual’s shift schedule and would eliminate the burden of tracking the number of days off that an individual receives in a period not to exceed 6 weeks.  Based on stakeholder comments, the voluntary alternative would permit licensees to engage in certain safety-beneficial practices, such as shift manager meetings and having the capability to use the most knowledgeable workers in responding to plant events and conditions.

In summary, the maximum number of hours that could be worked under the proposed alternative approach would be comparable to the maximum number of hours that can be worked by most individuals under the current 10 CFR Part 26 minimum days off requirements, except that the alternative requirement would provide for greater simplicity and flexibility.  This proposed approach could be used only in place of the minimum days off requirements in § 26.205(d)(3) and would be applicable only to individuals subject to work hour controls under § 26.205(a).  Under § 26.205(a), the subject individuals are those described in § 26.4(a).

Although the rolling schedule required under the proposed alternative approach would limit the number of consecutive extended work weeks and thereby limit the potential for cumulative fatigue, there are unusual potential circumstances in which the proposed alternative requirement could be met and the schedule could be fatiguing.  Such schedules include having only one in every nine days off or consistently working the maximum allowable hours, which would likely result in cumulative fatigue.  However, the industry has stated that these unusual schedules are improbable.  The NRC believes that this proposed alternative approach, together with other aspects of the rule that will remain unchanged, would provide reasonable assurance that licensees will manage cumulative fatigue in a manner that contributes to the protection of public health and safety and common defense and security.

B. Voluntary Alternative to the Minimum Days Off Requirements

The NRC proposes to create a new paragraph (d)(7) in current § 26.205 that would contain the proposed voluntary alternative.  The proposed rule would allow nuclear power plant licensees to choose whether or not to implement this alternative approach, in lieu of compliance with the current rule’s minimum days off requirements in § 26.205(d)(3).  The NRC is not proposing to remove the current § 26.205(d)(3) minimum days off requirements and mandate that all licensees instead adopt new maximum average work hour requirements.  Some licensees may be satisfied with the current requirements.  In addition, a mandated change would constitute backfitting under the NRC’s Backfit Rule, 10 CFR 50.109.  None of the exceptions in § 50.109(a)(4) to preparation of a backfit analysis could be justified, and a backfit analysis could not demonstrate that a mandatory rule would constitute a cost-justified substantial increase in protection to public health and safety or common defense and security.  For these reasons, the NRC has decided to propose the maximum weekly average of 54 work hours, averaged over a rolling window of up to 6 weeks, as a voluntary alternative.

C. Applicability 

Consistent with the current rule’s minimum days off requirements in § 26.205(d)(3), the proposed alternative maximum average work hours provisions would apply to all periods of operations, with several specified exceptions:  during force-on-force exercises, and plant emergencies and for security personnel when they are needed to maintain the common defense and security.  In those limited circumstances, special provisions, described below, would apply.  In addition, licensees currently have the option under § 26.205(d)(4) to comply with the minimum days off requirements in either § 26.205(d)(3) or § 26.205(d)(4) during unit outages when the affected individuals are working on outage activities, and have the option under § 26.205(d)(5) to comply with the minimum days off requirements in either § 26.205(d)(3) or § 26.205(d)(5) during unit outages, security system outages, or increased threat conditions.  Under the proposed rule, licensees also would have the option to comply with the voluntary maximum average work hours requirements under the above conditions.  The reasons that the Commission permits the exceptions and options involving the minimum days off requirements are explained in the Statement of Considerations (SOC) for the 2008 10 CFR Part 26 final rule.  Because the proposed voluntary approach is intended to offer licensees an equivalent minimum days off alternative that is equally effective at managing cumulative fatigue, the 2008 10 CFR Part 26 final rule SOC also provides the justification for why the proposed alternative would apply to the exceptions and options described herein.

The current rule, in § 26.205(d)(4), offers licensees the option to apply different minimum days off requirements during the first 60 days of a unit outage for individuals working on outage activities.  During this part of outages, licensees are not required to calculate the requisite number of an individual’s days off by a weekly average over a period of up to 6 weeks.  The regulation requires licensees who choose the outage option to provide affected individuals with a fixed number of days off over a 15-day period or 7-day period, depending on the duties performed by the individuals.  Similarly, the cumulative fatigue management provisions for security personnel in current § 26.205(d)(5)(i) allow licensees, during the first 60 days of a unit outage or a planned security system outage, the option to comply with the minimum days off requirements in § 26.205(d)(3) or provide security personnel with a fixed number of days off over a 15-day period.  Under proposed § 26.205(d)(4) and (d)(5)(i), licensees that choose the alternative maximum average work hours approach during non-outage periods would have the option to use the proposed voluntary alternative or the fixed number of days off approaches during the first 60 days of outages.

During the first 60 days of an unplanned security system outage or increased threat condition, current § 26.205(d)(5)(ii) provides a discretionary exception from the minimum days off requirement in § 26.205(d)(3) and (d)(5)(i) so that security personnel subject to the work hour requirements would not be required to meet the minimum days off requirements.  The proposed § 26.205(d)(5)(ii) would permit licensees who implement the maximum average work hours approach during non-outage periods to not meet the proposed § 26.205(d)(7) requirements during the first 60 days of an unplanned security system outage or increased threat condition.

Section 26.207(b) of the current regulations relieves licensees from the minimum days off requirements of § 26.205(d)(3) by allowing licensees to exclude shifts worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises when calculating the individuals’ required number of days off.  The proposed rule would permit licensees who implement the proposed alternative during non-outage periods to exclude from the proposed § 26.205(d)(7) calculations the hours worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises.

Current § 26.207(c) provides a licensee relief from the work hour control requirements of § 26.205 for security personnel upon written notification from the NRC, for the purpose of assuring the common defense and security for a period the NRC defines.  The requirements of proposed § 26.205(d)(7) would also be waived in this situation.

As stated in current § 26.207(d), a licensee need not meet the work hour controls, including the minimum days off requirements, during declared emergencies, as defined in the licensee’s emergency plan.  Under the proposed rule, consistent with the current approach for minimum days off requirements during declared emergencies, licensees would not need to meet the requirements of the proposed § 26.207(d) during the period of the declared emergency .

The NRC Office of Enforcement issued EGM09008, “Enforcement Guidance Memorandum—Dispositioning Violations of NRC Requirements for Work Hour Controls Before and Immediately After a Hurricane Emergency Declaration,” dated September 24, 2009, to give the NRC staff guidance for processing violations of work hour controls requirements during conditions before and immediately after the declaration of an emergency for a hurricane, when licensees sequester plant staff on site to ensure personnel are available for relief of duties, and potentially granting enforcement discretion for the affected requirements.  Under EGM-09-008, the NRC may exercise enforcement discretion and not cite licensees for violations of 10 CFR 26.205(c) and (d) while a licensee sequesters site personnel in preparation for hurricane conditions that are expected to result in the declaration of an emergency caused by high winds.  The EGM refers to § 26.205(d) generally, and therefore, the requirements in proposed § 26.205(d)(7) would also fall under the enforcement discretion described by EGM-09-008.



IV. Section-by-Section Analysis

 

10 CFR 26.203 General provisions.

Section 26.203 establishes requirements for licensees’ fatigue management policies, procedures, training, examinations, recordkeeping, and reporting.  The NRC proposes to make conforming changes to paragraphs within § 26.203 to ensure consistency between the implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation of the maximum average work hours requirements in proposed § 26.205(d)(7).



Section 26.203(d)(2)

Section 26.203(d)(2) currently requires licensees to retain records of shift schedules and shift cycles of individuals who are subject to the work hour requirements established in § 26.205.  These records are necessary, in part, to ensure that documentation of the licensee’s fatigue management program is retained and available for the NRC inspectors to verify that licensees are complying with the work hour requirements, and  waiver and fatigue assessment provisions.  Because licensees that implement the voluntary alternative would need to show inspectors that individuals subject to the new work hour controls have not exceeded the average weekly work hour limit, inspectors would need to know the averaging periods used by the licensee.  Therefore, the NRC proposes to amend § 26.203(d)(2) to include the requirement that licensees implementing the requirements in proposed § 26.205(d)(7) maintain records showing the beginning and end dates of all 6-week or shorter averaging periods.



Section 26.205203(e)(1)

Current § 26.203(e)(1) requires licensees to provide the NRC with an annual summary of all instances during the previous calendar year in which the licensee waived each of the work hour controls specified in § 26.205(d)(1) through (d)(5)(i) for individuals who perform the duties listed in § 26.4(a)(1) through (a)(5).  Section 26.203(e)(1) would be revised in the proposed rule to require licensees to also report the instances when the licensee waived the requirements in proposed § 26.205(d)(7).



Section 26.205203(e)(1)(i) and (e)(1)(ii)

Section 26.203(e)(1)(i) and (e)(1)(ii) requires licensees to report whether work hour controls are waived for individuals working on normal plant operations or working on outage activities.  The proposed rule would require licensees to include whether the voluntary alternative requirements in proposed § 26.205(d)(7) were waived during normal plant operations or while working on outage activities.



10 CFR 26.205 Work hours.

Section 26.205 sets forth the NRC’s substantive requirements governing work hours controls applicable to individuals performing the duties in 10 CFR 26.4(a)(1) through (a)(5).  The NRC proposes to add a new § 26.205(d)(7) and make conforming changes to existing paragraphs within § 26.205 to ensure consistency between the implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation of the maximum average work hours requirements in proposed § 26.205(d)(7).



Section 26.205(b)(5)

Section 26.205(b)(5) currently allows licensees to exclude from the calculation of an individual’s work hours unscheduled work performed off site (e.g., technical assistance provided by telephone from an individual’s home), provided the total duration of the work does not exceed a nominal 30 minutes during any single break period.  For the purposes of compliance with the minimum break requirements of § 26.205(d)(2) and the minimum days off requirements of § 26.205(d)(3) through (d)(5), such duties do not constitute work periods or work shifts.  The proposed rule would revise § 26.205(b)(5) to exclude these incidental duties from hours worked under proposed § 26.205(d)(7).



Section 26.205(d)(3)

Currently, § 26.205(d)(3) requires licensees to ensure that subject individuals have, at minimum, the days off as specified in this section.  Under the proposed rule, licensees would have the option of either complying with the minimum days off requirements in § 26.205(d)(3)  or the alternative requirements in proposed § 26.205(d)(7).



 Section 26.205(d)(4)

Current § 26.205(d)(4) provides a limited discretionary exception from the minimum day off requirements in § 26.205(d)(3) for individuals performing the duties specified in § 26.4(a)(1) through (a)(4) (i.e., certain operations, chemistry, health physics, fire brigade, and maintenance personnel).  The exception from the minimum days off requirements is available during the first 60 days of a unit outage while a subject individual is working on outage activities.  In these circumstances, if the licensee elects to apply the exception, § 26.205(d)(4) requires licensees to ensure that individuals specified in § 26.4(a)(1) through (a)(3) have a minimum of 3 days off in each successive (i.e., non-rolling) 15-day period and that individuals specified in § 26.4(a)(4) have at least 1 day off in any 7-day period.  If at any time during a unit outage an individual performs duties specified in § 26.4(a)(1) through (a)(4) on or for a unit that is not disconnected from the electrical grid, the individual is subject to the minimum days off requirements of § 26.205(d)(3) while the individual is performing those duties.  Detailed guidance on the applicability of this rule provision is available in Regulatory Guide 5.73, “Fatigue Management for Nuclear Power Plant Personnel.”  After the first 60 days of a unit outage, regardless of whether the individual is working on unit outage activities, the individual is again subject to the minimum days off requirements of § 26.205(d)(3), except as permitted by § 26.205(d)(6).  The NRC proposes to revise § 26.205(d)(4) to allow licensees that choose the voluntary maximum average work hours alternative during non-outage periods to have the option to use the proposed voluntary alternative or the fixed number of days off approach during the first 60 days of a unit outage.



Section 26.205(d)(5)(i)

Section 26.205(d)(5)(i) currently provides a discretionary exception from the minimum days off requirements of § 26.205(d)(3) for personnel performing the duties described in § 26.4(a)(5) during unit outages or unplanned security system outages.  The requirement limits this exception period to 60 days from the beginning of the outage and requires that individuals performing the security duties identified in § 26.4(a)(5) during this period have a minimum of 4 days off in each non-rolling 15-day period.  Proposed § 26.205(d)(5)(i) would allow licensees that choose the voluntary maximum average work hours alternative during non-outage periods to have the option to use the proposed voluntary alternative or the fixed number of days off approach in § 26.205(d)(5)(i) for security personnel during the first 60 days of a unit outage or unplanned security system outage.



Section 26.205(d)(5)(ii)

Current § 26.205(d)(5)(ii) provides a discretionary exception from the minimum days off requirements of § 26.205(d)(3) for security personnel during the first 60 days of an unplanned security system outage or an increased threat condition.  Individuals performing the security duties identified in § 26.4(a)(5) during this period do not have to meet the minimum days off requirements of § 26.205(d)(3).  Proposed § 26.205(d)(5)(ii) would provide that, during the first 60 days of an unplanned security system outage or an increased threat condition, licensees would not need to meet the requirements of §§ 26.205(d)(3), 26.205(d)(5)(i), or proposed 26.205(d)(7) for security personnel.



Section 26.205(d)(7)

This would be a new section governing maximum average work hours for subject individuals, with which licensees could voluntarily choose to comply as an alternative to complying with comparable provisions in § 26.205(d)(3).  Licensees who choose to comply with this voluntary alternative would nonetheless comply with all requirements in § 26.205 other than the minimum days off requirements in § 26.205(d)(3).

The individuals subject to the proposed maximum average work hours requirements in this section would be the same as the individuals subject to the comparable controls in § 26.205(d)(3), which, according to § 26.205(a), are the individuals described in § 26.4(a).  Unlike the minimum days off requirements, the proposed maximum average work hours alternative would apply to all individuals described in § 26.205(a) without regard for their assigned duties or the length of their shift schedules.



Section 26.205(d)(7)(i)

Licensees who elect to implement the requirements of proposed § 26.205(d)(7)(i) would manage affected individuals’ cumulative fatigue by limiting the number of hours they work each week to an average of 54 hours.  The 54-hour average would be computed over a rolling period of up to 6 weeks.  Licensees would need to review an individual’s weekly average to ensure that the licensee would meet the 54-hour maximum average requirement and comply with § 26.205(c) for the individual’s forward-looking schedule and to ensure that the actual hours worked by the individual met the 54-hour maximum average requirement.



Section 26.205(d)(7)(ii)

In proposed § 26.205(d)(7)(ii), each licensee would need to explicitly state, in its FFD policies and procedures required by 10 CFR 26.27 and 10 CFR 26.203, that it is complying with either the minimum days off provisions in § 26.205(d)(3) or maximum average work hours requirements in proposed § 26.205(d)(7).  As a general matter, good regulatory practice requires each licensee to clearly document its licensing basis, especially where the NRC’s requirements offer the licensee one or more regulatory alternatives.  If a licensee clearly and sufficiently documents its licensing basis, then the licensee can more easily determine, despite changes (as applicable) in personnel, procedures, or its design, whether the licensee continues to comply with its licensing basis and applicable NRC requirements.  Effective documentation also allows the NRC to quickly and accurately determine the licensee’s status of compliance and affords the public an opportunity to understand the legal constraints to which that licensee is subject.

Arguably, the NRC’s regulations would already require the licensee to document its decision to comply with the alternative to the minimum days off requirements in proposed § 26.205(d)(7).  Section 26.27 requires licensees to establish written FFD policies and procedures, and 10 CFR 26.203(a) and (b) requires licensees to include in the § 26.27 written policies and procedures the specific policies and procedures for the management of fatigue, including the process for implementing the work hour controls in § 26.205(d).  However, to avoid ambiguity on this matter, the NRC would make clear in § 26.205(d)(7)(ii) the licensee’s (and applicant’s) regulatory obligation to document that it will comply with the requirements in either § 26.205(d)(3) or proposed § 26.205(d)(7).



Section 26.205(e)(1)(i)

Currently, § 26.205(e)(1) requires licensees to review the actual work hours and performance of individuals who are subject to this section for consistency with the requirements of § 26.205(c), so that licensees can determine if they are scheduling individuals with the objective of preventing impairment from fatigue due to the duration, frequency, or sequencing of successive shifts.  This review is consistent with the performance-based approach in § 26.205(c).  Section 26.205(e)(1)(i) requires the licensees to assess the performance of individuals whose actual hours worked during the review period exceeded an average of 54 hours per week in any shift cycle while the individuals’ work hours are subject to the requirements of § 26.205(d)(3).  The NRC proposes to amend § 26.205(e)(1)(i)  to require licensees to assess individuals whose actual hours worked during the review period exceeded an average of 54 hours per week in any period of up to 6 weeks while the individuals’ work hours are subject to the requirements of proposed § 26.205(d)(7).



10 CFR 26.207 Waivers and exceptions.

Section 26.207 provides the criteria that licensees must meet to authorize waivers and enact exceptions from the work hour requirements in § 26.205(d)(1) through (d)(5)(i).  The NRC proposes to make conforming changes to paragraphs within § 26.207 to ensure consistency between the implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation of the maximum average hours worked requirements in proposed § 26.205(d)(7).



Section 26.207(a)

Section 26.207(a) permits licensees to authorize waivers from the work hour requirements in § 26.205(d)(1) through (d)(5)(i) for conditions that meet the two criteria specified in § 26.207(a).  Section 26.207(a) would be revised in the proposed rule to authorize licensees to grant waivers from the work hour requirements in proposed § 26.205(d)(7) if the criteria in § 26.207(a) are met.



Section 26.207(b)

Current § 26.207(b) relieves licensees from the minimum days off requirements of § 26.205(d)(3) by allowing them to exclude shifts worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises when calculating the individual’s number of days off.  The proposed rule would amend § 26.207(b) to permit licensees to exclude from the maximum average work hours requirements of proposed § 26.205(d)(7) the hours worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises.



10 CFR 26.209 Self-declarations.

Section 26.209 requires licensees to take immediate action in response to a self-declaration by an individual who is working under, or being considered for, a waiver from the work hour controls in § 26.205(d)(1) through (d)(5)(i).  The NRC proposes to make a conforming change to § 26.209(a) to ensure consistency between the implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation of the maximum average hours worked requirements in proposed § 26.205(d)(7).



Section 26.209(a)

Section 26.209(a) would be amended in the proposed rule to address the situation when an individual is performing, or being assessed for, work under a waiver of the requirements contained in proposed § 26.205(d)(7) and declares that, due to fatigue, he or she is unable to safely and competently perform his or her duties.  As in the current § 26.209(a), the licensee shall immediately stop the individual from performing any duties listed in § 26.4(a), except if the individual is required to continue performing those duties under other requirements in 10 CFR Part 26.  If the subject individual must continue performing the duties listed in § 26.4(a) until relieved, then the licensee shall immediately take action to relieve the individual.



10 CFR 26.211 Fatigue assessments.

Section 26.211 currently requires licensees to conduct fatigue assessments under several conditions.  The NRC proposes to make conforming changes to paragraphs within § 26.211 to ensure consistency between the implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation of the maximum average hours worked requirements in proposed § 26.205(d)(7).



Section 26.211(b)(2)(iii)

Section 26.211(b)(2)(iii) prohibits individuals from performing a post-event fatigue assessment if they evaluated or approved a waiver of the limits specified in § 26.205(d)(1) through (d)(5)(i) for any of the individuals who were performing or directing the work activities during which the event occurred if the event occurred while such individuals were performing work under that waiver.  The proposed rule would amend § 26.211(b)(2)(iii) to prohibit individuals from performing a post-event fatigue assessment if they evaluated or approved a waiver of the limits specified in proposed § 26.205(d)(7) for any of the individuals who were performing or directing the work activities during which the event occurred if the event occurred while such individuals were performing work under that waiver.



Section 26.211(d)

Current § 26.211(d) prohibits licensees from concluding that fatigue has not degraded or will not degrade the individual’s ability to safely and competently perform his or her duties solely on the basis that the individual’s work hours have not exceeded any of the limits specified in § 26.205(d)(1) or that the individual has had the minimum rest breaks required in § 26.205(d)(2) or the minimum days off required in § 26.205(d)(3) through (d)(5).  The NRC proposes to amend § 26.211(d) to include the maximum average work hours among the criteria that licensees may not solely rely on when concluding that fatigue has not degraded or will not degrade an individual’s ability to safely and competently perform his or her duties.



V.  Specific Request for Comment



	The NRC is seeking advice and recommendations from the public on this proposed rule.  The NRC will consider all comments received within the limited scope of this proposed rulemaking and address them in the final rule.  We are particularly interested in comments and supporting rationale from the public on the following issue:  Would the voluntary alternative approach provide comparable assurance of the management of cumulative fatigue as the current minimum days off requirements?



VI. Availability of Documents



The following table lists documents that are related to this proposed rule and available to the public and indicates how they may be obtained.  See Submitting Comments and Accessing Information of the SUPPLEMENTARY INFORMATION section on the physical locations and Web sites where the documents may be accessed.
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		U.S. Nuclear Regulatory Commission, Regulatory Guide 5.73, “Fatigue Management For Nuclear Power Plant Personnel” (March 2009).
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		PRM-26-5, Petition to Amend 10 CFR Part 26, “Fitness-for-Duty Programs,” filed by the Nuclear Energy Institute (September 3, 2010).
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		Anthony R. Pietrangelo on Behalf of the Nuclear Energy Institute; Notice of Receipt of Petition for Rulemaking, 75 FR 65249 (October 22, 2010).

		

		Docket ID. NRC-2010-0304

		



		Request for Enforcement Discretion filed by the Nuclear Energy Institute (September 23, 2010).
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		PRM-26-6, Petition to Amend 10 CFR Part 26, filed by Eric Erb (August 17, 2010).
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		Eric Erb; Notice of Receipt of Petition for Rulemaking, 75 FR 71368 (November 23, 2010).

		

		Docket ID. NRC-2010-0310

		



		SECY-11-0003, Status of Enforcement Discretion Request and Rulemaking Activities Related to 10 CFR Part 26, Subpart I, “Managing Fatigue” (January 4, 2011).

		X
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		SECY-11-0028, Options for Implementing an Alternative Interim Regulatory Approach to the Minimum Days Off Provisions of 10 CFR Part 26, Subpart I, “Managing Fatigue” (February 28, 2011).

		X

		

		ML110390077



		EGM09008, “Enforcement Guidance Memorandum—Dispositioning Violations of NRC Requirements for Work Hour Controls Before and Immediately After a Hurricane Emergency Declaration” (September 24, 2009).

		X

		

		ML092380177



		Staff Requirements – SECY-11-0003 – Status of Enforcement Discretion Request and Rulemaking Activities Related to 10 CFR Part 26, Subpart I, “Managing Fatigue” and SECY-11-0028 - Options for Implementing an Alternative Interim Regulatory Approach to the Minimum Days Off Provisions of 10 CFR Part 26, Subpart I, “Managing Fatigue” (March 24, 2011).

		X

		

		ML110830971



		Updated Notice of Public Meeting to Discuss Part 26, Subpart I Implementation to Understand Unintended Consequences of the Minimum Day Off Requirements (November 15, 2010).

		X

		

		ML103160388



		Summary of November 18, 2010, Public Meeting to Discuss Part 26, Subpart I Implementation to Understand Unintended Consequences of the Minimum Day Off Requirements (December 13, 2010).

		X

		

		ML103430557



		Update - Notice of Public Meeting Regarding Part 26, Subpart I Minimum Days Off Requirements and Options Licensees May Implement to Receive Enforcement Discretion From These Requirements (December 30, 2010).

		X

		

		ML103550089



		Summary of January 6, 2011, Public Meeting Regarding Part 26, Subpart I Minimum Days Off Requirements and Options Licensees May Implement to Receive Enforcement Discretion from these Requirements (February 3, 2011).

		X

		

		ML110280446



		Notice of Public Meeting to Discuss Alternatives to the Part 26, Subpart I, Minimum Days Off Requirements (January 14, 2011).

		X

		

		ML110140315



		Summary of January 25, 2011, Public Meeting to Discuss Alternatives to the Part 26, Subpart I, Minimum Days Off Requirements.
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		Sunshine Federal Register Notice of February 8, 2011, Commission Briefing on the Implementation of Part 26, 76 FR 5626 (February 1, 2011).
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		Transcript of February 8, 2011, Commission Briefing on the Implementation of Part 26.
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VII. Criminal Penalties



	For the purposes of Section 223 of the Atomic Energy Act (AEA), as amended, the NRC is issuing this proposed rule that would amend 10 CFR 26.205 under one or more of Sections 161b, 161i, or 161o of the AEA.  Willful violations of the rule would be subject to criminal enforcement.  Criminal penalties as they apply to regulations in 10 CFR Part 50 are discussed in § 50.111.



VIII. Compatibility of Agreement State Regulations



	Under the “Policy Statement on Adequacy and Compatibility of Agreement State Programs,” approved by the Commission on June 20, 1997, and published in the Federal Register on September 3, 1997 (62 FR 46517), this proposed rule is classified as compatibility “NRC.”  Compatibility is not required for Category “NRC” regulations.  The NRC program elements in this category are those that relate directly to areas of regulation reserved to the NRC by the AEA or the provisions of 10 CFR, and although an Agreement State may not adopt program elements reserved to the NRC, it may wish to inform its licensees of certain requirements via a mechanism that is consistent with a particular State’s administrative procedure laws but does not confer regulatory authority on the State.



IX. Plain Language



The Plain Writing Act of 2010 (Pub. L. 11 1-274) requires Federal agencies to write documents in a clear, concise, well-organized manner that also follows other best practices appropriate to the subject or field and the intended audience.  Although regulations are exempt under the Act, the NRC is applying the same principles to its rulemaking documents.  Therefore, the NRC has written this document, including the proposed amended and new rule language, to be consistent with the Plain Writing Act.  In addition, where existing rule language must be changed, the NRC has rewritten that language to improve its organization and readability.  The NRC requests comment on the proposed rule specifically with respect to the clarity and effectiveness of the language used.  Comments should be sent to the NRC as explained in the ADDRESSES caption of this document. 



X. Voluntary Consensus Standards



The NRC proposes using this standard instead of the following voluntary consensus standard developed by the American Nuclear Society (ANS):  American National Standards Institute (ANSI)/ANS-3.2-1988.  The NRC has determined that using a Government-unique standard would be justified.  The NRC declined to use the ANS standard when the fatigue management provisions in Subpart I of 10 CFR Part 26 were adopted in 2008.  (73 FR 16966; March 31, 2008, at 17170 (second and third column)).  The voluntary alternative for managing cumulative fatigue through a maximum average work hours requirement in this proposed rule has no counterpart in ANSI/ANS-3.2-1988 that could be adopted to manage cumulative fatigue, and the NRC declines to reconsider its overall decision in the 2008 rulemaking not to adopt the fatigue management approach embodied in the ANS standard.  Accordingly, the NRC concludes that there are no voluntary consensus standards that could be adopted in lieu of the proposal to adopt the Government-unique standard in this proposed rule.



XI. Finding of No Significant Environmental Impact: Availability



The Commission has determined under the National Environmental Policy Act of 1969, as amended, and the Commission’s regulations in Subpart A of 10 CFR Part 51, that this proposed rule, if adopted, would not be a major Federal action significantly affecting the quality of the human environment and, therefore, an environmental impact statement is not required.  This proposed rule would allow licensees of nuclear power reactors to voluntarily use a different method from the one currently prescribed in the NRC’s regulations for determining whether certain nuclear power plant workers must be afforded time off from work.

The NRC has determined that the voluntary alternative for determining time off would not significantly alter the likelihood that there will be an increase in fatigued workers causing operational problems or a radiological event, or being unable to properly perform their functions.  The voluntary alternative would provide affected licensees with a more-easily implemented approach for determining when subject individuals must be afforded the time off.  Because the NRC’s regulatory objective would continue to be met under the voluntary alternative adopted in this proposed rule, there should be no change in environmental impacts, during operation or while the nuclear power plant is in shutdown, as compared with the environmental impact of the current rule.

The primary alternative to this action would be the no-action alternative.  The no-action alternative could result in a greater administrative burden on nuclear power plant licensees in complying with the minimum days off requirements in the current rule, as compared with the alternative to the minimum days off requirements that would be voluntarily selected under the proposed rule.  In addition, individuals subject to minimum days off requirements could personally believe that their quality of life and work conditions are less under the no-action alternative, as compared with the alternative maximum average work hours requirements that could be voluntarily selected under the proposed rule.

The no-action alternative would provide little or no environmental benefit.  In addition, the no-action alternative has led nuclear power plant licensees to use work scheduling approaches that, for example, reduce their capability to use the most knowledgeable workers in responding to plant events and conditions.  This may provide less safety and greater risk as compared with the scheduling approaches that licensees would be allowed to use under the alternative to the minimum days off requirements under the proposed rule.

For these reasons, the NRC concludes that this rulemaking would not have a significant adverse impact on the environment.  This discussion constitutes the environmental assessment for this proposed rule.  However, public stakeholders should note that the NRC is seeking public participation.  Comments on any aspect of this environmental assessment may be submitted to the NRC as indicated under the ADDRESSES section.



XII. Paperwork Reduction Act Statement



This proposed rule does not contain new or amended information collection requirements subject to the Paperwork Reduction Act of 1995 (44 U.S.C. 3501 et seq.).  Existing information collection requirements were approved by the Office of Management and Budget (OMB), control number XXXX-XXXX.



Public Protection Notification

The NRC may not conduct or sponsor, and a person is not required to respond to, a request for information or an information collection requirement unless the requesting document displays a currently valid OMB control number.



XIII. Regulatory Analysis



The NRC has not prepared a full regulatory analysis for this proposed rulemaking.  The NRC has determined that the proposed maximum average work hours requirement would provide reasonable assurance that subject individuals are not impaired due to cumulative fatigue caused by excessive work hours.  As such, adequate implementation of the alternative approach would maintain reasonable assurance that persons subject to work hour controls can safely and competently perform their assigned duties and therefore meets the intent of the current minimum days off requirement.  The 2008 10 CFR Part 26 final rule contained a regulatory analysis to support the minimum days off requirement.  Because the proposed voluntary approach would offer licensees an equivalent minimum days off alternative that is equally effective at managing cumulative fatigue, the 2008 final rule regulatory analysis also supports this proposed rule.

Furthermore, both nuclear power plant licensees and individuals subject to the NRC’s existing requirements in 10 CFR 26.205(d)(3) governing minimum days off would derive substantial benefits if the NRC were to adopt an alternative approach for controlling cumulative fatigue through maximum average work hours that could be voluntarily adopted by those licensees.  In addition, the NRC concludes that providing a voluntary alternative would maintain the ability of those licensees to continue using scheduling practices that have a positive safety benefit.  The NRC’s conclusions in this regard are based upon information presented by two petitioners for rulemaking seeking changes to the work hour controls in 10 CFR 26.205, NEI’s request for enforcement discretion of those same regulatory provisions in 10 CFR 26.205, evidence gathered from stakeholders at the three public meetings, and analysis performed by the NRC staff and explained in a January 4, 2011, memorandum and a February 28, 2011, memorandum to the Commission.  In these memoranda, the NRC staff documented its evaluation of the options available to the Commission to address the concerns raised in the petitions for rulemaking and request for enforcement discretion.  At the February 8, 2011, Commission briefing on the implementation of 10 CFR Part 26, stakeholders appeared to support the use of an expedited rulemaking process to address the issues presented by the industry.  In view of all of this information, the NRC did not see any value in preparing a more detailed regulatory analysis for this proposed rule.  The NRC requests public comment on this draft regulatory analysis.  Comments on the draft regulatory analysis may be submitted to the NRC as indicated under the ADDRESSES section of this document.



XIV. Regulatory Flexibility Certification



Under the Regulatory Flexibility Act (5 U.S.C. 605(b)), the NRC certifies that this proposed rule will not, if promulgated, have a significant economic impact on a substantial number of small entities.  This proposed rule affects only licensees that do not fall within the scope of the definition of “small entities” set forth in the Regulatory Flexibility Act or the size standards established by the NRC (10 CFR 2.810).



XV. Backfitting



The NRC has determined that the Backfit Rule, 10 CFR 50.109, would not apply to this proposed rule, nor would the proposed rule be inconsistent with any of the finality provisions in 10 CFR Part 52.  The proposed rule, in 10 CFR 26.205(d)(7), would provide nuclear power plant licensees with a voluntary alternative for compliance with the existing controls in 10 CFR 26.205(d)(3) governing minimum days off for certain nuclear power plant workers.  Licensees would be free to comply with either the existing rule’s requirements governing minimum days off or with the proposed alternative requirements in 10 CFR 26.205(d)(7).  The NRC concludes that a backfit analysis would not be required for this proposed rule because this proposed rule would not contain any provisions that constitute backfitting.

The proposed rule would not be inconsistent with any finality provisions in 10 CFR Part 52.  No standard design certification rule or standard design approval issued under 10 CFR Part 52, or currently being considered by the NRC, addresses fitness-for-duty requirements in 10 CFR Part 26.  Accordingly, there are no issues resolved in those design certification rules or design approvals that would be within the scope of the minimum days off controls in this proposed rule.  In addition, the NRC has not issued any combined licenses under 10 CFR Part 52.  Hence, there are currently no holders of combined licenses who would be protected by applicable issue finality provisions.  The NRC concludes that this proposed rule would not contain any provisions that would be inconsistent with any of the finality provisions in 10 CFR Part 52.



List of Subjects in 10 CFR Part 26



Alcohol abuse,  Alcohol testing,  Appeals,  Chemical testing,  Drug abuse,  Drug testing,  Employee assistance programs,  Fitness for duty,  Management actions,  Nuclear power reactors,  Protection of information,  Reporting and recordkeeping requirements



For the reasons set out in the preamble and under the authority of the Atomic Energy Act of 1954, as amended; the Energy Reorganization Act of 1974, as amended; and 5 U.S.C. 553, the NRC is proposing to adopt the following amendments to 10 CFR Part 26. 



PART 26 – FITNESS FOR DUTY PROGRAMS  



	1.  The authority citation for Part 26 continues to read as follows:



Authority:  Secs. 53, 81, 103, 104, 107, 161, 68 Stat. 930, 935, 936, 937, 948, as amended, sec. 1701, 106 Stat. 2951, 2952, 2953 (42 U.S.C. 2073, 2111, 2112, 2133, 2134, 2137, 2201, 2297f); secs. 201, 202, 206, 88 Stat. 1242, 1244, 1246, as amended (42 U.S.C. 5841, 5842, 5846).



	2.  Section 26.203 is amended by revising paragraphs (d)(2), (e)(1), (e)(1)(i), and (e)(1)(ii) to read as follows:



§ 26.203 General provisions.



	*		*		*		*		*



(d)	*		*		*

(2) Records of shift schedules and shift cycles, or, for licensees implementing the requirements of § 26.205(d)(7), records showing the beginning and end dates of all averaging periods, of individuals who are subject to the work hour controls in § 26.205;



	*		*		*		*		



(e)	*		*		*

(1) A summary for each nuclear power plant site of all instances during the previous calendar year when the licensee waived one or more of the work hour controls specified in § 26.205(d)(1) through (d)(5)(i) and (d)(7) for individuals described in § 26.4(a).  The summary must include only those waivers under which work was performed.  If it was necessary to waive more than one work hour control during any single extended work period, the summary of instances must include each of the work hour controls that were waived during the period.  For each category of individuals specified in § 26.4(a), the licensee shall report:

(i) The number of instances when each applicable work hour control specified in § 26.205(d)(1)(i) through (d)(1)(iii), (d)(2)(i) and (d)(2)(ii), (d)(3)(i) through (d)(3)(v), and (d)(7) was waived for individuals not working on outage activities;

(ii) The number of instances when each applicable work hour control specified in § 26.205(d)(1)(i) through (d)(1)(iii), (d)(2)(i) and (d)(2)(ii), (d)(3)(i) through (d)(3)(v), (d)(4) and (d)(5)(i), and (d)(7) was waived for individuals working on outage activities; and



		*		*		*		*		*



	3.  Section 26.205 is amended by revising paragraphs (b)(5), (d)(4), (d)(5)(i), (d)(5)(ii), and (e)(1)(i) and the introductory text of paragraph (d)(3), and adding a new paragraph (d)(7) to read as follows:



§ 26.205 Work hours.



 	*		*		*		*		*



(b)	*		*		*

(5) Incidental duties performed off site.  Licensees may exclude from the calculation of an individual’s work hours unscheduled work performed off site (e.g., technical assistance provided by telephone from an individual’s home), provided the total duration of the work does not exceed a nominal 30 minutes during any single break period.  For the purposes of compliance with the minimum break requirements of § 26.205(d)(2), and the minimum days off requirements of § 26.205(d)(3) through (d)(5) or the maximum average work hours requirements of § 26.205(d)(7), such duties do not constitute work periods, work shifts, or hours worked.



	*		*		*		*		*



(d)	*		*		*

(3) Licensees shall either ensure that individuals have, at a minimum, the number of days off specified in this paragraph, or comply with the requirements for maximum average work hours in § 26.205(d)(7).  For the purposes of this section, a day off is defined as a calendar day during which an individual does not start a work shift.  For the purposes of calculating the average number of days off required in this paragraph, the duration of the shift cycle may not exceed 6 weeks.



		*		*		*		*		*



	(4) During the first 60 days of a unit outage, licensees need not meet the requirements of § 26.205(d)(3) or (d)(7) for individuals specified in § 26.4(a)(1) through (a)(4), while those individuals are working on outage activities.  However, the licensee shall ensure that the individuals specified in § 26.4(a)(1) through (a)(3) have at least 3 days off in each successive (i.e., non-rolling) 15-day period and that the individuals specified in § 26.4(a)(4) have at least 1 day off in any 7-day period;



	(5)	*		*		*

(i) During the first 60 days of a unit outage or a planned security system outage, licensees need not meet the requirements of § 26.205(d)(3) or (d)(7).  However, licensees shall ensure that these individuals have at least 4 days off in each successive (i.e., non-rolling) 15-day period; and

(ii) During the first 60 days of an unplanned security system outage or increased threat condition, licensees need not meet the requirements of § 26.205(d)(3), (d)(5)(i), or (d)(7).



	*		*		*		*		*



(7) Licensees may, as an alternative to complying with the minimum days off requirements in § 26.205(d)(3), comply with the requirements for maximum average work hours in this paragraph.  Licensees voluntarily choosing to comply with the alternative maximum average work hours requirements in this paragraph are not relieved from complying with all other requirements in § 26.205 other than § 26.205\(d)(3).

	(i) Individuals may not work more than a weekly average of 54 hours, calculated using a rolling period of up to six (6) weeks.

	(ii) Each licensee shall state, in its FFD policy and procedures required by 10 CFR 26.27, whether the licensee is complying with the minimum days off requirements in § 26.205(d)(3) or maximum average work hours requirements in § 26.205(d)(7).



	(e)	*		*		*



	(1)	*		*		*

(i) Individuals whose actual hours worked during the review period exceeded an average of 54 hours per week in any shift cycle while the individuals’ work hours are subject to the requirements of § 26.205(d)(3) or in any period of up to 6 weeks while the individuals’ work hours are subject to the requirements of § 26.205(d)(7);



	*		*		*		*		*



	4.	Section 26.207 is amended by revising paragraphs (a) and (b) to read as follows:



§ 26.207 Waivers and assessments.



(a) Waivers. Licensees may grant a waiver of one or more of the work hour controls in § 26.205(d)(1) through (d)(5)(i) and (d)(7), as follows:



	*		*		*		*		*



(b) Force-on-force tactical exercises. For the purposes of compliance with the minimum days off requirements of § 26.205(d)(3) or the maximum average work hours requirements of § 26.205(d)(7), licensees may exclude shifts worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises when calculating the individual’s number of days off or hours worked, as applicable.



	*		*		*		*		*



5.	Section 26.209 is amended by revising paragraph (a) to read as follows:



§ 26.209 Self-declarations.

	(a) If an individual is performing, or being assessed for, work under a waiver of one or more of the requirements contained in § 26.205(d)(1) through (d)(5)(i) and (d)(7) and declares that, due to fatigue, he or she is unable to safely and competently perform his or her duties, the licensee shall immediately stop the individual from performing any duties listed in § 26.4(a), except if the individual is required to continue performing those duties under other requirements of10 CFR Part 26.  If the subject individual must continue performing the duties listed in § 26.4(a) until relieved, the licensee shall immediately take action to relieve the individual.



		*		*		*		*		*



	6.	Section 26.2011 is amended by revising paragraphs (b)(2)(iii) and (d) to read as follows:



§ 26.211 Fatigue assessments.

	*		*		*		*		*



(b)	*		*		*



	(2)	*		*		*



	(iii) Evaluated or approved a waiver of one or more of the limits specified in § 26.205(d)(1) through (d)(5)(i) and (d)(7) for any of the individuals who were performing or directing (on site) the work activities during which the event occurred, if the event occurred while such individuals were performing work under that waiver.



		*		*		*		*		*



	(d) The licensee may not conclude that fatigue has not or will not degrade the individual’s ability to safely and competently perform his or her duties solely on the basis that the individual’s work hours have not exceeded any of the limits specified in § 26.205(d)(1), the individual has had the minimum breaks required in § 26.205(d)(2) or minimum days off required in § 26.205(d)(3) through (d)(5), as applicable, or the individual’s hours worked have not exceed the maximum average number of hours worked in § 26.205(d)(7).



		*		*		*		*		*



			Dated at Rockville, Maryland, this xx th day of Xxxxx,  2011. 



    						For the Nuclear Regulatory Commission.





R. William Borchardt

Executive Director 

DRAFT	
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	(2)	*		*		*



 (iii) Evaluated or approved a waiver of one or more of the limits specified in § 26.205(d)(1) through (d)(5)(i) and (d)(7) for any of the individuals who were performing or directing (on site) the work activities during which the event occurred, if the event occurred while such individuals were performing work under that waiver.



		*		*		*		*		*



	(d) The licensee may not conclude that fatigue has not or will not degrade the individual’s ability to safely and competently perform his or her duties solely on the basis that the individual’s work hours have not exceeded any of the limits specified in § 26.205(d)(1), the individual has had the minimum breaks required in § 26.205(d)(2) or minimum days off required in § 26.205(d)(3) through (d)(5), as applicable, or the individual’s hours worked have not exceed the maximum average number of hours worked in § 26.205(d)(7).



		*		*		*		*		*



			Dated at Rockville, Maryland, this xx th day of Xxxxx,  2011. 



    						For the Nuclear Regulatory Commission.





R. William Borchardt

Executive Director 

   for Operations 
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March 24, 2011 
 
 
 
MEMORANDUM TO:  R. W. Borchardt  
    Executive Director for Operations  
 
    Stephen G. Burns 
    General Counsel 
 
FROM:    Annette L. Vietti-Cook, Secretary /RA/   
 
SUBJECT:  STAFF REQUIREMENTS – SECY-11-0003 – STATUS OF 

ENFORCEMENT DISCRETION REQUEST AND RULEMAKING 
ACTIVITIES RELATED TO 10 CFR PART 26, SUBPART I, 
“MANAGING FATIGUE” AND SECY-11-0028 - OPTIONS FOR 
IMPLEMENTING AN ALTERNATIVE INTERIM REGULATORY 
APPROACH TO THE MINIMUM DAYS OFF PROVISIONS OF 10 
CFR PART 26, SUBPART I, “MANAGING FATIGUE” 

 
 
The Staff should address the 10 CFR Part 26, Subpart I implementation issues discussed in 
SECY-11-0003 and SECY-11-0028 through a combination of accelerated limited scope 
rulemaking and enforcement discretion as described below. 
 
The staff should conduct an accelerated limited scope rulemaking that can be issued as final 
within four months.   A proposed rule should be issued for publication within five weeks.  Three 
days prior to submission to the Federal Register, the proposed rule and final rule should be 
provided to the Commission for information.  To minimize the overall duration of this rulemaking:  
 

a. The scope of the rulemaking should be limited solely to providing an alternative to the 
current requirement for minimum days off for operations (i.e., non-outage) in Part 26, 
Subpart I with the new proposed requirement for a 54-hour per week average over a 
rolling period of up to six weeks for operations (i.e., non-outage).  
 

b. The staff should promulgate rule language consistent with the interim approach 
described by the staff at the February 8, 2011, Commission briefing, allowing an 
essentially like-for-like alternative to the current non-outage minimum days off 
requirements.   

 
c. The petitions for rulemaking concerning Part 26 and other changes being considered to 

the rule should be handled in a separate rulemaking effort. 
 

d. For this rulemaking, all rulemaking authority is delegated to the Executive Director for 
Operations.  This delegation includes the proposed rule and final rule, unless 
substantive changes are made to the alternative that was presented at the February 8, 
2011, Commission briefing.  If substantive changes are made, the final rule should be 
provided to the Commission for approval.  



 
e. The lead office for this rulemaking should be the Office of General Counsel (OGC), 

because the staff has done sufficient technical work to establish an appropriate technical 
basis for the new proposed requirement.   
 

f. The offices assisting OGC in this effort should provide assistance on a priority basis.   
 

g. Because the staff has done sufficient work to establish an appropriate technical basis for 
the new proposed requirement, OGC should rely on existing technical work and 
regulatory analysis.  Any additional internal technical reviews should be eliminated or 
minimized.  
 

h. Because of the public interaction held to date on the development of the proposed 
alternative requirement, the public comment period should be kept to 30 days with no 
extension of the public comment period. 
 

i. Specific comments should be sought on whether the alternative provides comparable 
assurance of fatigue management.  Comments outside the limited scope of the rule 
change should not be considered or should be addressed under the separate 
rulemaking on Part 26.  

 
In parallel with this accelerated limited scope rulemaking, the staff should prepare updated 
regulatory guidance on an expedited basis for issuance in four months. 

 
(OGC /EDO)      (SECY Suspense: 4 months) 

 
In the interim, the Commission has approved the staff’s recommended SECY-11-0028, Option 
4, to implement enforcement discretion for licensees failing to meet the requirements of 10 CFR 
26.205(d)(3) and to publish the draft notice in the Federal Register as immediately effective. 
 
The following changes should be made to the Federal Register Notice (SECY-11-0028, 
Enclosure).  

a. page 3, line 13, revise to read:  “…through § 26.205(d)(6), while and apply the work 
hour limits and break requirements…” 

b. page 3, line 18, revise to read:  “..regulations that which govern fatigue…” 

c. page 4, line 5, revise to read:  “… along with the need for needing an alternative…” 

d. page 4, line 8, add a comma after “requirements” 

e. page 4, last line, add “the” before NEI. 

f.  page 5, line 6, revise to read:  “…number of days off that an individual…” 

g. page 5, line 9, revise to read:  “…approach provides for greater the simplicity and 
flexibility desired by the industry.” 

h. page 5, line 11, add “the” before NEI. 



i. page 5, line 14, revise to read:  “…replacing the current MDO requirements…” 

j. page 6, line 2, revise to read:  “…having only one day off in every nine days off or…” 

k. page 6, line 16, delete the extra period at the end of the line. 

l. page 8, last line, add a comma after “date” 

m. page 9, line 8, add a comma after “Typically” 

n. page 10, line 1, revise to read:  “…violations that which occurred…” 

   

cc: Chairman Jaczko  
 Commissioner Svinicki  
 Commissioner Apostolakis  
 Commissioner Magwood  
 Commissioner Ostendorff  
 CFO 
 OCA 
 OPA  
 Office Directors, Regions, ACRS, ASLBP (via E-Mail) 
 PDR 
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 [7590-01-P]  

 
NUCLEAR REGULATORY COMMISSION 

 
10 CFR Part 26 

 
RIN 3150-AI94 

 
NRC-2011-0058 

 
Alternative to Minimum Days Off Requirements 

 
 
AGENCY: Nuclear Regulatory Commission. 
 
ACTION: Proposed rule.    
 
SUMMARY: The U.S. Nuclear Regulatory Commission (NRC or the Commission) is proposing 

to amend its regulations governing the fitness for duty of workers at nuclear power plants.  

These amendments would allow holders of nuclear power plant operating licenses to voluntarily 

use a different method from the one currently prescribed in the NRC’s regulations for 

determining when certain nuclear power plant workers must be afforded time off from work to 

ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.   

 
DATES: Submit comments by [Insert date 30 days after the date of publication in the 

Federal Register].  Comments received after this date will be considered if it is practical to do 

so, but the Commission is able to ensure consideration only for comments received before this 

date.  Requests for extension of the comment period will not be granted. 

 
ADDRESSES:  Please include Docket ID NRC-2011-0058 in the subject line of your comments. 

For instructions on submitting comments and accessing documents related to this action, see 

“Submitting Comments and Accessing Information”' in the SUPPLEMENTARY INFORMATION 

section of this document.  
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You may submit comments by any one of the following methods. 

• Federal rulemaking Web site: Go to http://www.regulations.gov and search for 

documents filed under Docket ID NRC-2011-0058.  Address questions about NRC 

dockets to Carol Gallagher, telephone:  301-492-3668, e-mail: 

Carol.Gallager@nrc.gov.  

• Mail comments to:  Secretary, U.S. Nuclear Regulatory Commission, Washington, 

DC 20555-0001, ATTN: Rulemakings and Adjudications Staff.  

• E-mail comments to:  Rulemaking.Comments@nrc.gov.  If you do not receive a reply 

e-mail confirming that we have received your comments, contact us directly at 301-

415-1677. 

• Hand-deliver comments to:  11555 Rockville Pike, Rockville, Maryland 20852, 

between 7:30 a.m. and 4:15 p.m. Federal workdays (telephone:  301- 415-1677).  

• Fax comments to:  Secretary, U.S. Nuclear Regulatory Commission at 301-415-

1101. 

 
FOR FURTHER INFORMATION CONTACT:  Howard Benowitz, Office of the General Counsel, 

U.S. Nuclear Regulatory Commission, Washington DC 20555; telephone:  301-415-4060; e-

mail:  Howard.Benowitz@nrc.gov.  

 
SUPPLEMENTARY INFORMATION: 

 I. Submitting Comments and Accessing Information 

 II. Background 

  A. NRC’s Current Regulations 

  B. Stakeholder Reaction to the Current FFD Requirements 

  C. Public Meetings and Commission Direction 

 III. Description of the Proposed Rule 

http://www.regulations.gov/�
mailto:Carol.Gallager@nrc.gov�
mailto:Rulemaking.Comments@nrc.gov�
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A. Maximum Average of 54 Hours Worked Over a 6-week Rolling Window 

  B. Voluntary Alternative to the Minimum Days Off Requirements 

  C. Applicability 

 IV. Section-by-Section Analysis 

 V. Specific Request for Comment 

 VI. Availability of Documents 

VII. Criminal Penalties 

VIII.    Compatibility of Agreement State Regulations 

IX. Plain Language 

X. Voluntary Consensus Standards 

XI.   Finding of No Significant Environmental Impact 

XII.  Paperwork Reduction Act Statement 

XIII. Regulatory Analysis 

XIV. Regulatory Flexibility Certification 

XV. Backfit Analysis 

 

I. Submitting Comments and Accessing Information 

 
Comments submitted in writing or in electronic form will be posted on the NRC Web site 

and on the Federal rulemaking Web site, http://www.regulations.gov.  Because your comments 

will not be edited to remove any identifying or contact information, the NRC cautions you against 

including any information in your submission that you do not want to be publicly disclosed.  The 

NRC requests that any party soliciting or aggregating comments received from other persons for 

submission to the NRC inform those persons that the NRC will not edit their comments to 

remove any identifying or contact information, and therefore, they should not include any 

information in their comments that they do not want publicly disclosed.  

http://www.regulations.gov/�
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You can access publicly available information related to this document using the 

following methods: 

• NRC's Public Document Room (PDR):  The public may examine and have copied, 

for a fee, publicly available documents at the NRC's PDR, Room O-1F21, One White 

Flint North, 11555 Rockville Pike, Rockville, Maryland 20852. 

• NRC's Agencywide Documents Access and Management System (ADAMS):  

Publicly available documents created or received at the NRC are available 

electronically at the NRC's Electronic Reading Room at http://www.nrc.gov/reading-

rm/adams.html.  From this page, the public can gain entry into ADAMS, which 

provides text and image files of NRC's public documents.  If you do not have access 

to ADAMS or if there are problems in accessing the documents located in ADAMS, 

contact the NRC's PDR reference staff at 1-800-397-4209, or 301-415-4737, or by e-

mail to PDR.Resource@nrc.gov.  

• Federal Rulemaking Web Site:  Public comments and supporting materials related 

to this proposed rulemaking can be found at http:// www.regulations.gov by 

searching on Docket ID NRC-2011-0058.  

   

II. Background 
 

A. NRC’s Current Regulations 

 On March 31, 2008, the NRC adopted a final rule which substantially revised its 

regulations for fitness for duty (FFD) in Title 10 of the Code of Federal Regulations 

(10 CFR) Part 26 (73 FR 16966; March 31, 2008).  The revised regulations updated the NRC’s 

FFD requirements and made them more consistent with other relevant Federal rules, guidelines, 

and drug and alcohol testing programs that impose similar requirements on the private sector.  

The amendments also require nuclear power plant licensees to ensure against worker fatigue 

http://www.nrc.gov/reading-rm/adams.html�
http://www.nrc.gov/reading-rm/adams.html�
mailto:PDR.Resource@nrc.gov�
http://frwebgate.access.gpo.gov/cgi-bin/leaving.cgi?from=leavingFR.html&log=linklog&to=http://www.regulations.gov�
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adversely affecting public health and safety and the common defense and security by 

establishing clear and enforceable requirements for the management of worker fatigue.  Among 

these fatigue management requirements is a minimum days off requirement, which requires 

licensees to manage cumulative fatigue primarily by providing workers with a minimum number 

of days off over the course of a period not to exceed 6 weeks. 

B. Stakeholder Reaction to the Current FFD Requirements 

On September 3, 2010, the Nuclear Energy Institute (NEI) submitted a petition for 

rulemaking (PRM-26-5).  In PRM-26-5, the NEI states that “the new rule has resulted in 

consequences not originally envisioned when the rule was developed and that these 

consequences have diminished the safety benefits of the rule.”  The NEI states that the 

unintended consequences stem from the minimum days off requirements, specifically 

§ 26.205(d)(3) through § 26.205(d)(6), because they create an undue level of complexity and 

inflexibility in managing worker fatigue.  These regulations mandate a specified minimum 

average number of days off per week, averaged over a fixed time period.  The minimum 

average number of days off depends on the length of an individual’s shift schedule (i.e., whether 

the individual is working 8-, 10- or 12-hour shifts) and the duties they perform. 

The NEI requests, among other changes, that 10 CFR Part 26, Subpart I, be amended 

to replace the minimum days off requirements in § 26.205(d) with a performance-based 

objective, consisting of an average of 54 hours worked per week, averaged over a calendar 

quarter.  The NEI also proposes changing the § 26.205(e)(1) annual assessment of actual hours 

worked and performance of individuals subject to the work hour controls to a quarterly 

assessment to provide a more frequent review of hours worked.  The NEI proposes to eliminate 

the minimum days off requirements in § 26.205(d)(3) through § 26.205(d)(6), while the work 

hour limits and break requirements in § 26.205(d)(1)(i)-(iii) and (d)(2)(i)-(ii), respectively, would 

remain unchanged and apply during on-line and outage periods. 
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Separately from PRM-26-5, on September 23, 2010, the NEI submitted a request for 

enforcement discretion regarding the minimum days off provisions of Part 26.  The request 

reiterates the NEI’s opinion that the regulations that govern fatigue management impede “many 

safety-beneficial practices at plant sites, adversely [impact] the quality of life of covered workers, 

and [result] in conflicts between rule requirements and represented bargaining unit 

agreements.”  The letter requests that the NRC “exercise enforcement discretion from the 

[minimum days off] provisions of the rule” until the final disposition of PRM-26-5. 

Mr. Erik Erb, a nuclear security officer at the Nine Mile Point Nuclear Station, submitted 

a petition for rulemaking (PRM-26-6) on August 17, 2010.  Mr. Erb requestes that the NRC 

amend 10 CFR Part 26, Subpart I, to decrease the minimum days off requirement for security 

officers working 12-hour shifts from an average of 3 days per week to an average of 2.5 or 2 

days per week.  This petition was endorsed by 91 security officers. 

C. Public Meetings and Commission Direction 

The NRC held a public meeting on November 18, 2010, to learn, directly from the 

affected stakeholders, more details about the unintended consequences of the minimum days 

off requirements.  Although some of the stakeholders are comfortable with the current minimum 

days off requirements, the stakeholders at this public meeting claimed that the unintended 

consequences have diminished the safety benefits of the fatigue management provisions of 

10 CFR Part 26 and expressed the need for an alternative that is simpler and would provide 

greater scheduling flexibility.  Additional public meetings were held on January 6, 2011, and 

January 25, 2011, to provide opportunities for stakeholders and the NRC to discuss alternatives 

to the minimum days off requirements.   

In a February 8, 2011, public meeting, the NRC staff and stakeholders briefed the 

Commission on the implementation of the 10 CFR Part 26 fatigue management requirements.  

The nuclear power industry stakeholders conveyed many of the same concerns raised in the 

three public meetings.  The NRC staff presented the scientific and technical bases for the 
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current fatigue management requirements and a proposal to address the concerns raised by the 

industry stakeholders.  The NRC staff proposed a maximum average 54-hour work week, 

averaged over a 6-week rolling period, as an alternative to the § 26.205(d)(3) minimum days off 

requirements.  The NRC staff and industry stakeholders generally agreed that this proposal 

could provide the relief sought by the industry while meeting the objectives of the minimum days 

off requirements.  Other stakeholders were less certain that the NRC should consider proposals 

to change the current requirements. 

On March 24, 2011, the Commission issued a Staff Requirements Memorandum that 

directed the NRC staff to conduct a rulemaking to provide an alternative to the minimum days 

off requirements that would be consistent with the proposal presented by the NRC staff at the 

February 8, 2011, briefing.  The Commission limited the scope of the rulemaking to the 

voluntary alternative to the minimum days off requirements and instructed the NRC staff to 

consider other issues related to the petitions for rulemaking, other changes to 10 CFR Part 26, 

and comments received in this rulemaking proceeding that are outside the limited scope of this 

rulemaking, in a separate rulemaking effort.  The Commission also directed the staff to expedite 

this rulemaking and provide a 30-day public comment period for this proposed rule instead of 

the typical 75-day public comment period. 

 

 III. Description of the Proposed Rule 

 
A. Maximum Average of 54 Hours Worked Over a 6-week Rolling Window 

One cause of cumulative fatigue is consecutive days of restricted or poor quality sleep.  

In turn, consecutive days of restricted or poor quality sleep may be caused by such things as 

shift-work, extended work days, and extended work weeks.  Currently, Subpart I of 

10 CFR Part 26 requires nuclear power plant licensees to manage cumulative fatigue primarily 

by providing individuals with a minimum number of days off over the course of a period not to 
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exceed 6 weeks.  The distribution of the days off during the 6-week period acts to either prevent 

or mitigate cumulative fatigue. 

An alternative method for managing cumulative fatigue would be to establish a 

requirement to limit actual hours worked instead of mandating the number of days off that 

individuals receive.  A limit on actual hours worked, when applied to schedules that require 

regular shift coverage, would limit the number of work hours that can contribute to cumulative 

fatigue and, as a practical matter, result in periodic days off for recovery rest.  A schedule 

resulting in a weekly average of 54 hours worked, calculated using a rolling period of up to 6 

weeks, would be such a schedule. 

In general, most individuals that work their normal shift schedule and receive only the 

minimum number of days off required under the current minimum days off requirements could 

average as many as 54 hours of work per week.  However, the NEI has indicated that 

implementation of the minimum days off requirements has reduced licensee scheduling 

flexibility and imposed a substantial administrative burden.  By comparison, limiting work hours 

to an average of not more than 54 hours per week by using a rolling window of up to 6 weeks 

would limit the number of consecutive weeks of extended work hours that an individual can work 

by using a comparable but simpler and more flexible requirement.  In addition, this alternative 

would not depend on the length of an individual’s shift schedule and would eliminate the burden 

of tracking the number of days off that an individual receives in a period not to exceed 6 weeks.  

Based on stakeholder comments, the voluntary alternative would permit licensees to engage in 

certain safety-beneficial practices, such as shift manager meetings and having the capability to 

use the most knowledgeable workers in responding to plant events and conditions. 

In summary, the maximum number of hours that could be worked under the proposed 

alternative approach would be comparable to the maximum number of hours that can be worked 

by most individuals under the current 10 CFR Part 26 minimum days off requirements, except 

that the alternative requirement would provide for greater simplicity and flexibility.  This 
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proposed approach could be used only in place of the minimum days off requirements in 

§ 26.205(d)(3) and would be applicable only to individuals subject to work hour controls under 

§ 26.205(a).  Under § 26.205(a), the subject individuals are those described in § 26.4(a). 

Although the rolling schedule required under the proposed alternative approach would 

limit the number of consecutive extended work weeks and thereby limit the potential for 

cumulative fatigue, there are unusual potential circumstances in which the proposed alternative 

requirement could be met and the schedule could be fatiguing.  Such schedules include having 

only one in every nine days off or consistently working the maximum allowable hours, which 

would likely result in cumulative fatigue.  However, the industry has stated that these unusual 

schedules are improbable.  The NRC believes that this proposed alternative approach, together 

with other aspects of the rule that will remain unchanged, would provide reasonable assurance 

that licensees will manage cumulative fatigue in a manner that contributes to the protection of 

public health and safety and common defense and security. 

B. Voluntary Alternative to the Minimum Days Off Requirements 

The NRC proposes to create a new paragraph (d)(7) in current § 26.205 that would 

contain the proposed voluntary alternative.  The proposed rule would allow nuclear power plant 

licensees to choose whether or not to implement this alternative approach, in lieu of compliance 

with the current rule’s minimum days off requirements in § 26.205(d)(3).  The NRC is not 

proposing to remove the current § 26.205(d)(3) minimum days off requirements and mandate 

that all licensees instead adopt new maximum average work hour requirements.  Some 

licensees may be satisfied with the current requirements.  In addition, a mandated change 

would constitute backfitting under the NRC’s Backfit Rule, 10 CFR 50.109.  None of the 

exceptions in § 50.109(a)(4) to preparation of a backfit analysis could be justified, and a backfit 

analysis could not demonstrate that a mandatory rule would constitute a cost-justified 

substantial increase in protection to public health and safety or common defense and security.  
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For these reasons, the NRC has decided to propose the maximum weekly average of 54 work 

hours, averaged over a rolling window of up to 6 weeks, as a voluntary alternative. 

C. Applicability  

Consistent with the current rule’s minimum days off requirements in § 26.205(d)(3), the 

proposed alternative maximum average work hours provisions would apply to all periods of 

operations, with several specified exceptions:  during force-on-force exercises and plant 

emergencies and for security personnel when they are needed to maintain the common defense 

and security.  In those limited circumstances, special provisions, described below, would apply.  

In addition, licensees currently have the option under § 26.205(d)(4) to comply with the 

minimum days off requirements in either § 26.205(d)(3) or § 26.205(d)(4) during unit outages 

when the affected individuals are working on outage activities, and have the option under 

§ 26.205(d)(5) to comply with the minimum days off requirements in either § 26.205(d)(3) or 

§ 26.205(d)(5) during unit outages, security system outages, or increased threat conditions.  

Under the proposed rule, licensees also would have the option to comply with the voluntary 

maximum average work hours requirements under the above conditions.  The reasons that the 

Commission permits the exceptions and options involving the minimum days off requirements 

are explained in the Statement of Considerations (SOC) for the 2008 10 CFR Part 26 final rule.  

Because the proposed voluntary approach is intended to offer licensees an equivalent minimum 

days off alternative that is equally effective at managing cumulative fatigue, the 2008 

10 CFR Part 26 final rule SOC also provides the justification for why the proposed alternative 

would apply to the exceptions and options described herein. 

The current rule, in § 26.205(d)(4), offers licensees the option to apply different minimum 

days off requirements during the first 60 days of a unit outage for individuals working on outage 

activities.  During this part of outages, licensees are not required to calculate the requisite 

number of an individual’s days off by a weekly average over a period of up to 6 weeks.  The 

regulation requires licensees who choose the outage option to provide affected individuals with 
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a fixed number of days off over a 15-day period or 7-day period, depending on the duties 

performed by the individuals.  Similarly, the cumulative fatigue management provisions for 

security personnel in current § 26.205(d)(5)(i) allow licensees, during the first 60 days of a unit 

outage or a planned security system outage, the option to comply with the minimum days off 

requirements in § 26.205(d)(3) or provide security personnel with a fixed number of days off 

over a 15-day period.  Under proposed § 26.205(d)(4) and (d)(5)(i), licensees that choose the 

alternative maximum average work hours approach during non-outage periods would have the 

option to use the proposed voluntary alternative or the fixed number of days off approaches 

during the first 60 days of outages. 

During the first 60 days of an unplanned security system outage or increased threat 

condition, current § 26.205(d)(5)(ii) provides a discretionary exception from the minimum days 

off requirement in § 26.205(d)(3) and (d)(5)(i) so that security personnel subject to the work hour 

requirements would not be required to meet the minimum days off requirements.  The proposed 

§ 26.205(d)(5)(ii) would permit licensees who implement the maximum average work hours 

approach during non-outage periods to not meet the proposed § 26.205(d)(7) requirements 

during the first 60 days of an unplanned security system outage or increased threat condition. 

Section 26.207(b) of the current regulations relieves licensees from the minimum days 

off requirements of § 26.205(d)(3) by allowing licensees to exclude shifts worked by security 

personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises when 

calculating the individuals’ required number of days off.  The proposed rule would permit 

licensees who implement the proposed alternative during non-outage periods to exclude from 

the proposed § 26.205(d)(7) calculations the hours worked by security personnel during the 

actual conduct of NRC-evaluated force-on-force tactical exercises. 

Current § 26.207(c) provides a licensee relief from the work hour control requirements of 

§ 26.205 for security personnel upon written notification from the NRC, for the purpose of 
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assuring the common defense and security for a period the NRC defines.  The requirements of 

proposed § 26.205(d)(7) would also be waived in this situation. 

As stated in current § 26.207(d), a licensee need not meet the work hour controls, 

including the minimum days off requirements, during declared emergencies, as defined in the 

licensee’s emergency plan.  Under the proposed rule, consistent with the current approach for 

minimum days off requirements during declared emergencies, licensees would not need to meet 

the requirements of the proposed § 26.207(d) during the period of the declared emergency . 

The NRC Office of Enforcement issued EGM-09-008, “Enforcement Guidance 

Memorandum—Dispositioning Violations of NRC Requirements for Work Hour Controls Before 

and Immediately After a Hurricane Emergency Declaration,” dated September 24, 2009, to give 

the NRC staff guidance for processing violations of work hour controls requirements during 

conditions before and immediately after the declaration of an emergency for a hurricane, when 

licensees sequester plant staff on site to ensure personnel are available for relief of duties, and 

potentially granting enforcement discretion for the affected requirements.  Under EGM-09-008, 

the NRC may exercise enforcement discretion and not cite licensees for violations of 

10 CFR 26.205(c) and (d) while a licensee sequesters site personnel in preparation for 

hurricane conditions that are expected to result in the declaration of an emergency caused by 

high winds.  The EGM refers to § 26.205(d) generally, and therefore, the requirements in 

proposed § 26.205(d)(7) would also fall under the enforcement discretion described by EGM-09-

008. 

 

IV. Section-by-Section Analysis 
  

10 CFR 26.203 General provisions. 

Section 26.203 establishes requirements for licensees’ fatigue management policies, 

procedures, training, examinations, recordkeeping, and reporting.  The NRC proposes to make 
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conforming changes to paragraphs within § 26.203 to ensure consistency between the 

implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation 

of the maximum average work hours requirements in proposed § 26.205(d)(7). 

 

Section 26.203(d)(2) 

Section 26.203(d)(2) currently requires licensees to retain records of shift schedules and 

shift cycles of individuals who are subject to the work hour requirements established in 

§ 26.205.  These records are necessary, in part, to ensure that documentation of the licensee’s 

fatigue management program is retained and available for the NRC inspectors to verify that 

licensees are complying with the work hour requirements and waiver and fatigue assessment 

provisions.  Because licensees that implement the voluntary alternative would need to show 

inspectors that individuals subject to the new work hour controls have not exceeded the average 

weekly work hour limit, inspectors would need to know the averaging periods used by the 

licensee.  Therefore, the NRC proposes to amend § 26.203(d)(2) to include the requirement that 

licensees implementing the requirements in proposed § 26.205(d)(7) maintain records showing 

the beginning and end dates of all 6-week or shorter averaging periods. 

 

Section 26.205(e)(1) 

Current § 26.203(e)(1) requires licensees to provide the NRC with an annual summary 

of all instances during the previous calendar year in which the licensee waived each of the work 

hour controls specified in § 26.205(d)(1) through (d)(5)(i) for individuals who perform the duties 

listed in § 26.4(a)(1) through (a)(5).  Section 26.203(e)(1) would be revised in the proposed rule 

to require licensees to also report the instances when the licensee waived the requirements in 

proposed § 26.205(d)(7). 

 

Section 26.205(e)(1)(i) and (e)(1)(ii) 
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Section 26.203(e)(1)(i) and (e)(1)(ii) requires licensees to report whether work hour 

controls are waived for individuals working on normal plant operations or working on outage 

activities.  The proposed rule would require licensees to include whether the voluntary 

alternative requirements in proposed § 26.205(d)(7) were waived during normal plant operations 

or while working on outage activities. 

 

10 CFR 26.205 Work hours. 

Section 26.205 sets forth the NRC’s substantive requirements governing work hours 

controls applicable to individuals performing the duties in 10 CFR 26.4(a)(1) through (a)(5).  The 

NRC proposes to add a new § 26.205(d)(7) and make conforming changes to existing 

paragraphs within § 26.205 to ensure consistency between the implementation of the minimum 

days off requirements in § 26.205(d)(3) and the implementation of the maximum average work 

hours requirements in proposed § 26.205(d)(7). 

 

Section 26.205(b)(5) 

Section 26.205(b)(5) currently allows licensees to exclude from the calculation of an 

individual’s work hours unscheduled work performed off site (e.g., technical assistance provided 

by telephone from an individual’s home), provided the total duration of the work does not 

exceed a nominal 30 minutes during any single break period.  For the purposes of compliance 

with the minimum break requirements of § 26.205(d)(2) and the minimum days off requirements 

of § 26.205(d)(3) through (d)(5), such duties do not constitute work periods or work shifts.  The 

proposed rule would revise § 26.205(b)(5) to exclude these incidental duties from hours worked 

under proposed § 26.205(d)(7). 

 

Section 26.205(d)(3) 
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Currently, § 26.205(d)(3) requires licensees to ensure that subject individuals have, at 

minimum, the days off as specified in this section.  Under the proposed rule, licensees would 

have the option of either complying with the minimum days off requirements in § 26.205(d)(3)  

or the alternative requirements in proposed § 26.205(d)(7). 

 

 Section 26.205(d)(4) 

Current § 26.205(d)(4) provides a limited discretionary exception from the minimum day 

off requirements in § 26.205(d)(3) for individuals performing the duties specified in § 26.4(a)(1) 

through (a)(4) (i.e., certain operations, chemistry, health physics, fire brigade, and maintenance 

personnel).  The exception from the minimum days off requirements is available during the first 

60 days of a unit outage while a subject individual is working on outage activities.  In these 

circumstances, if the licensee elects to apply the exception, § 26.205(d)(4) requires licensees to 

ensure that individuals specified in § 26.4(a)(1) through (a)(3) have a minimum of 3 days off in 

each successive (i.e., non-rolling) 15-day period and that individuals specified in § 26.4(a)(4) 

have at least 1 day off in any 7-day period.  If at any time during a unit outage an individual 

performs duties specified in § 26.4(a)(1) through (a)(4) on or for a unit that is not disconnected 

from the electrical grid, the individual is subject to the minimum days off requirements of 

§ 26.205(d)(3) while the individual is performing those duties.  Detailed guidance on the 

applicability of this rule provision is available in Regulatory Guide 5.73, “Fatigue Management 

for Nuclear Power Plant Personnel.”  After the first 60 days of a unit outage, regardless of 

whether the individual is working on unit outage activities, the individual is again subject to the 

minimum days off requirements of § 26.205(d)(3), except as permitted by § 26.205(d)(6).  The 

NRC proposes to revise § 26.205(d)(4) to allow licensees that choose the voluntary maximum 

average work hours alternative during non-outage periods to have the option to use the 

proposed voluntary alternative or the fixed number of days off approach during the first 60 days 

of a unit outage. 
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Section 26.205(d)(5)(i) 

Section 26.205(d)(5)(i) currently provides a discretionary exception from the minimum 

days off requirements of § 26.205(d)(3) for personnel performing the duties described in 

§ 26.4(a)(5) during unit outages or unplanned security system outages.  The requirement limits 

this exception period to 60 days from the beginning of the outage and requires that individuals 

performing the security duties identified in § 26.4(a)(5) during this period have a minimum of 4 

days off in each non-rolling 15-day period.  Proposed § 26.205(d)(5)(i) would allow licensees 

that choose the voluntary maximum average work hours alternative during non-outage periods 

to have the option to use the proposed voluntary alternative or the fixed number of days off 

approach in § 26.205(d)(5)(i) for security personnel during the first 60 days of a unit outage or 

unplanned security system outage. 

 

Section 26.205(d)(5)(ii) 

Current § 26.205(d)(5)(ii) provides a discretionary exception from the minimum days off 

requirements of § 26.205(d)(3) for security personnel during the first 60 days of an unplanned 

security system outage or an increased threat condition.  Individuals performing the security 

duties identified in § 26.4(a)(5) during this period do not have to meet the minimum days off 

requirements of § 26.205(d)(3).  Proposed § 26.205(d)(5)(ii) would provide that, during the first 

60 days of an unplanned security system outage or an increased threat condition, licensees 

would not need to meet the requirements of §§ 26.205(d)(3), 26.205(d)(5)(i), or proposed 

26.205(d)(7) for security personnel. 

 

Section 26.205(d)(7) 

This would be a new section governing maximum average work hours for subject 

individuals, with which licensees could voluntarily choose to comply as an alternative to 
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complying with comparable provisions in § 26.205(d)(3).  Licensees who choose to comply with 

this voluntary alternative would nonetheless comply with all requirements in § 26.205 other than 

the minimum days off requirements in § 26.205(d)(3). 

The individuals subject to the proposed maximum average work hours requirements in 

this section would be the same as the individuals subject to the comparable controls in 

§ 26.205(d)(3), which, according to § 26.205(a), are the individuals described in § 26.4(a).  

Unlike the minimum days off requirements, the proposed maximum average work hours 

alternative would apply to all individuals described in § 26.205(a) without regard for their 

assigned duties or the length of their shift schedules. 

 

Section 26.205(d)(7)(i) 

Licensees who elect to implement the requirements of proposed § 26.205(d)(7)(i) would 

manage affected individuals’ cumulative fatigue by limiting the number of hours they work each 

week to an average of 54 hours.  The 54-hour average would be computed over a rolling period 

of up to 6 weeks.  Licensees would need to review an individual’s weekly average to ensure that 

the licensee would meet the 54-hour maximum average requirement and comply with 

§ 26.205(c) for the individual’s forward-looking schedule and to ensure that the actual hours 

worked by the individual met the 54-hour maximum average requirement. 

 

Section 26.205(d)(7)(ii) 

In proposed § 26.205(d)(7)(ii), each licensee would need to explicitly state, in its FFD 

policies and procedures required by 10 CFR 26.27 and 10 CFR 26.203, that it is complying with 

either the minimum days off provisions in § 26.205(d)(3) or maximum average work hours 

requirements in proposed § 26.205(d)(7).  As a general matter, good regulatory practice 

requires each licensee to clearly document its licensing basis, especially where the NRC’s 

requirements offer the licensee one or more regulatory alternatives.  If a licensee clearly and 
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sufficiently documents its licensing basis, then the licensee can more easily determine, despite 

changes (as applicable) in personnel, procedures, or its design, whether the licensee continues 

to comply with its licensing basis and applicable NRC requirements.  Effective documentation 

also allows the NRC to quickly and accurately determine the licensee’s status of compliance 

and affords the public an opportunity to understand the legal constraints to which that licensee 

is subject. 

Arguably, the NRC’s regulations would already require the licensee to document its 

decision to comply with the alternative to the minimum days off requirements in proposed 

§ 26.205(d)(7).  Section 26.27 requires licensees to establish written FFD policies and 

procedures, and 10 CFR 26.203(a) and (b) requires licensees to include in the § 26.27 written 

policies and procedures the specific policies and procedures for the management of fatigue, 

including the process for implementing the work hour controls in § 26.205(d).  However, to avoid 

ambiguity on this matter, the NRC would make clear in § 26.205(d)(7)(ii) the licensee’s (and 

applicant’s) regulatory obligation to document that it will comply with the requirements in either 

§ 26.205(d)(3) or proposed § 26.205(d)(7). 

 

Section 26.205(e)(1)(i) 

Currently, § 26.205(e)(1) requires licensees to review the actual work hours and 

performance of individuals who are subject to this section for consistency with the requirements 

of § 26.205(c), so that licensees can determine if they are scheduling individuals with the 

objective of preventing impairment from fatigue due to the duration, frequency, or sequencing of 

successive shifts.  This review is consistent with the performance-based approach in 

§ 26.205(c).  Section 26.205(e)(1)(i) requires the licensees to assess the performance of 

individuals whose actual hours worked during the review period exceeded an average of 54 

hours per week in any shift cycle while the individuals’ work hours are subject to the 

requirements of § 26.205(d)(3).  The NRC proposes to amend § 26.205(e)(1)(i)  to require 
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licensees to assess individuals whose actual hours worked during the review period exceeded 

an average of 54 hours per week in any period of up to 6 weeks while the individuals’ work 

hours are subject to the requirements of proposed § 26.205(d)(7). 

 

10 CFR 26.207 Waivers and exceptions. 

Section 26.207 provides the criteria that licensees must meet to authorize waivers and 

enact exceptions from the work hour requirements in § 26.205(d)(1) through (d)(5)(i).  The NRC 

proposes to make conforming changes to paragraphs within § 26.207 to ensure consistency 

between the implementation of the minimum days off requirements in § 26.205(d)(3) and the 

implementation of the maximum average hours worked requirements in proposed 

§ 26.205(d)(7). 

 

Section 26.207(a) 

Section 26.207(a) permits licensees to authorize waivers from the work hour 

requirements in § 26.205(d)(1) through (d)(5)(i) for conditions that meet the two criteria specified 

in § 26.207(a).  Section 26.207(a) would be revised in the proposed rule to authorize licensees 

to grant waivers from the work hour requirements in proposed § 26.205(d)(7) if the criteria in 

§ 26.207(a) are met. 

 

Section 26.207(b) 

Current § 26.207(b) relieves licensees from the minimum days off requirements of 

§ 26.205(d)(3) by allowing them to exclude shifts worked by security personnel during the actual 

conduct of NRC-evaluated force-on-force tactical exercises when calculating the individual’s 

number of days off.  The proposed rule would amend § 26.207(b) to permit licensees to exclude 

from the maximum average work hours requirements of proposed § 26.205(d)(7) the hours 
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worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical 

exercises. 

 

10 CFR 26.209 Self-declarations. 

Section 26.209 requires licensees to take immediate action in response to a self-

declaration by an individual who is working under, or being considered for, a waiver from the 

work hour controls in § 26.205(d)(1) through (d)(5)(i).  The NRC proposes to make a conforming 

change to § 26.209(a) to ensure consistency between the implementation of the minimum days 

off requirements in § 26.205(d)(3) and the implementation of the maximum average hours 

worked requirements in proposed § 26.205(d)(7). 

 

Section 26.209(a) 

Section 26.209(a) would be amended in the proposed rule to address the situation when 

an individual is performing, or being assessed for, work under a waiver of the requirements 

contained in proposed § 26.205(d)(7) and declares that, due to fatigue, he or she is unable to 

safely and competently perform his or her duties.  As in the current § 26.209(a), the licensee 

shall immediately stop the individual from performing any duties listed in § 26.4(a), except if the 

individual is required to continue performing those duties under other requirements in 

10 CFR Part 26.  If the subject individual must continue performing the duties listed in § 26.4(a) 

until relieved, then the licensee shall immediately take action to relieve the individual. 

 

10 CFR 26.211 Fatigue assessments. 

Section 26.211 currently requires licensees to conduct fatigue assessments under 

several conditions.  The NRC proposes to make conforming changes to paragraphs within 

§ 26.211 to ensure consistency between the implementation of the minimum days off 
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requirements in § 26.205(d)(3) and the implementation of the maximum average hours worked 

requirements in proposed § 26.205(d)(7). 

 

Section 26.211(b)(2)(iii) 

Section 26.211(b)(2)(iii) prohibits individuals from performing a post-event fatigue 

assessment if they evaluated or approved a waiver of the limits specified in § 26.205(d)(1) 

through (d)(5)(i) for any of the individuals who were performing or directing the work activities 

during which the event occurred if the event occurred while such individuals were performing 

work under that waiver.  The proposed rule would amend § 26.211(b)(2)(iii) to prohibit 

individuals from performing a post-event fatigue assessment if they evaluated or approved a 

waiver of the limits specified in proposed § 26.205(d)(7) for any of the individuals who were 

performing or directing the work activities during which the event occurred if the event occurred 

while such individuals were performing work under that waiver. 

 

Section 26.211(d) 

Current § 26.211(d) prohibits licensees from concluding that fatigue has not degraded or 

will not degrade the individual’s ability to safely and competently perform his or her duties solely 

on the basis that the individual’s work hours have not exceeded any of the limits specified in 

§ 26.205(d)(1) or that the individual has had the minimum rest breaks required in § 26.205(d)(2) 

or the minimum days off required in § 26.205(d)(3) through (d)(5).  The NRC proposes to amend 

§ 26.211(d) to include the maximum average work hours among the criteria that licensees may 

not solely rely on when concluding that fatigue has not degraded or will not degrade an 

individual’s ability to safely and competently perform his or her duties. 

 

V.  Specific Request for Comment 
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 The NRC is seeking advice and recommendations from the public on this proposed rule.  

The NRC will consider all comments received within the limited scope of this proposed 

rulemaking and address them in the final rule.  We are particularly interested in comments and 

supporting rationale from the public on the following issue:  Would the voluntary alternative 

approach provide comparable assurance of the management of cumulative fatigue as the 

current minimum days off requirements? 

 

VI. Availability of Documents 
 

The following table lists documents that are related to this proposed rule and available to 

the public and indicates how they may be obtained.  See Submitting Comments and Accessing 

Information of the SUPPLEMENTARY INFORMATION section on the physical locations and 

Web sites where the documents may be accessed. 

DOCUMENT PDR WEB ELECTRONIC 

READING 

ROOM 
(ADAMS) 

U.S. Nuclear Regulatory Commission, Regulatory Guide 
5.73, “Fatigue Management For Nuclear Power Plant 
Personnel” (March 2009). 

X  ML083450028 

PRM-26-5, Petition to Amend 10 CFR Part 26, “Fitness-
for-Duty Programs,” filed by the Nuclear Energy Institute 
(September 3, 2010). 

X Docket ID. NRC-
2010-0304 

ML102590440 

Anthony R. Pietrangelo on Behalf of the Nuclear Energy 
Institute; Notice of Receipt of Petition for Rulemaking, 
75 FR 65249 (October 22, 2010). 

 Docket ID. NRC-
2010-0304 

 

Request for Enforcement Discretion filed by the Nuclear 
Energy Institute (September 23, 2010). 

X  ML102710208 

PRM-26-6, Petition to Amend 10 CFR Part 26, filed by 
Eric Erb (August 17, 2010). 

X Docket ID. NRC-
2010-0310 

ML102630127 

Eric Erb; Notice of Receipt of Petition for Rulemaking, 
75 FR 71368 (November 23, 2010). 

 Docket ID. NRC-
2010-0310 

 

SECY-11-0003, Status of Enforcement Discretion 
Request and Rulemaking Activities Related to 10 CFR 
Part 26, Subpart I, “Managing Fatigue” 
(January 4, 2011). 

X  ML103420201 
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SECY-11-0028, Options for Implementing an Alternative 
Interim Regulatory Approach to the Minimum Days Off 
Provisions of 10 CFR Part 26, Subpart I, “Managing 
Fatigue” (February 28, 2011). 

X  ML110390077 

EGM-09-008, “Enforcement Guidance Memorandum—
Dispositioning Violations of NRC Requirements for Work 
Hour Controls Before and Immediately After a Hurricane 
Emergency Declaration” (September 24, 2009). 

X  ML092380177 

Staff Requirements – SECY-11-0003 – Status of 
Enforcement Discretion Request and Rulemaking 
Activities Related to 10 CFR Part 26, Subpart I, 
“Managing Fatigue” and SECY-11-0028 - Options for 
Implementing an Alternative Interim Regulatory 
Approach to the Minimum Days Off Provisions of 10 
CFR Part 26, Subpart I, “Managing Fatigue” (March 24, 
2011). 

X  ML110830971 

Updated Notice of Public Meeting to Discuss Part 26, 
Subpart I Implementation to Understand Unintended 
Consequences of the Minimum Day Off Requirements 
(November 15, 2010). 

X  ML103160388 

Summary of November 18, 2010, Public Meeting to 
Discuss Part 26, Subpart I Implementation to 
Understand Unintended Consequences of the Minimum 
Day Off Requirements (December 13, 2010). 

X  ML103430557 

Update - Notice of Public Meeting Regarding Part 26, 
Subpart I Minimum Days Off Requirements and Options 
Licensees May Implement to Receive Enforcement 
Discretion From These Requirements (December 30, 
2010). 

X  ML103550089 

Summary of January 6, 2011, Public Meeting Regarding 
Part 26, Subpart I Minimum Days Off Requirements and 
Options Licensees May Implement to Receive 
Enforcement Discretion from these Requirements 
(February 3, 2011). 

X  ML110280446 

Notice of Public Meeting to Discuss Alternatives to the 
Part 26, Subpart I, Minimum Days Off Requirements 
(January 14, 2011). 

X  ML110140315 

Summary of January 25, 2011, Public Meeting to 
Discuss Alternatives to the Part 26, Subpart I, Minimum 
Days Off Requirements. 

X  ML110340512 

Sunshine Federal Register Notice of February 8, 2011, 
Commission Briefing on the Implementation of Part 26, 
76 FR 5626 (February 1, 2011). 

X  ML110200295 

Transcript of February 8, 2011, Commission Briefing on 
the Implementation of Part 26. 

X  ML110410169 

 
 

VII. Criminal Penalties 
 

 For the purposes of Section 223 of the Atomic Energy Act (AEA), as amended, the NRC 

is issuing this proposed rule that would amend 10 CFR 26.205 under one or more of Sections 
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161b, 161i, or 161o of the AEA.  Willful violations of the rule would be subject to criminal 

enforcement.  Criminal penalties as they apply to regulations in 10 CFR Part 50 are discussed 

in § 50.111. 

 

VIII. Compatibility of Agreement State Regulations 

 
 Under the “Policy Statement on Adequacy and Compatibility of Agreement State 

Programs,” approved by the Commission on June 20, 1997, and published in the Federal 

Register on September 3, 1997 (62 FR 46517), this proposed rule is classified as compatibility 

“NRC.”  Compatibility is not required for Category “NRC” regulations.  The NRC program 

elements in this category are those that relate directly to areas of regulation reserved to the 

NRC by the AEA or the provisions of 10 CFR, and although an Agreement State may not adopt 

program elements reserved to the NRC, it may wish to inform its licensees of certain 

requirements via a mechanism that is consistent with a particular State’s administrative 

procedure laws but does not confer regulatory authority on the State. 

 

IX. Plain Language 

 
The Plain Writing Act of 2010 (Pub. L. 11 1-274) requires Federal agencies to write 

documents in a clear, concise, well-organized manner that also follows other best practices 

appropriate to the subject or field and the intended audience.  Although regulations are exempt 

under the Act, the NRC is applying the same principles to its rulemaking documents.  Therefore, 

the NRC has written this document, including the proposed amended and new rule language, to 

be consistent with the Plain Writing Act.  In addition, where existing rule language must be 

changed, the NRC has rewritten that language to improve its organization and readability.  The 

NRC requests comment on the proposed rule specifically with respect to the clarity and 
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effectiveness of the language used.  Comments should be sent to the NRC as explained in the 

ADDRESSES caption of this document.  

 

X. Voluntary Consensus Standards 

 
The NRC proposes using this standard instead of the following voluntary consensus 

standard developed by the American Nuclear Society (ANS):  American National Standards 

Institute (ANSI)/ANS-3.2-1988.  The NRC has determined that using a Government-unique 

standard would be justified.  The NRC declined to use the ANS standard when the fatigue 

management provisions in Subpart I of 10 CFR Part 26 were adopted in 2008.  (73 FR 16966; 

March 31, 2008, at 17170 (second and third column)).  The voluntary alternative for managing 

cumulative fatigue through a maximum average work hours requirement in this proposed rule 

has no counterpart in ANSI/ANS-3.2-1988 that could be adopted to manage cumulative fatigue, 

and the NRC declines to reconsider its overall decision in the 2008 rulemaking not to adopt the 

fatigue management approach embodied in the ANS standard.  Accordingly, the NRC 

concludes that there are no voluntary consensus standards that could be adopted in lieu of the 

proposal to adopt the Government-unique standard in this proposed rule. 

 

XI. Finding of No Significant Environmental Impact: Availability 

 
The Commission has determined under the National Environmental Policy Act of 1969, 

as amended, and the Commission’s regulations in Subpart A of 10 CFR Part 51, that this 

proposed rule, if adopted, would not be a major Federal action significantly affecting the quality 

of the human environment and, therefore, an environmental impact statement is not required.  

This proposed rule would allow licensees of nuclear power reactors to voluntarily use a different 

method from the one currently prescribed in the NRC’s regulations for determining whether 

certain nuclear power plant workers must be afforded time off from work. 
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The NRC has determined that the voluntary alternative for determining time off would not 

significantly alter the likelihood that there will be an increase in fatigued workers causing 

operational problems or a radiological event, or being unable to properly perform their functions.  

The voluntary alternative would provide affected licensees with a more-easily implemented 

approach for determining when subject individuals must be afforded the time off.  Because the 

NRC’s regulatory objective would continue to be met under the voluntary alternative adopted in 

this proposed rule, there should be no change in environmental impacts, during operation or 

while the nuclear power plant is in shutdown, as compared with the environmental impact of the 

current rule. 

The primary alternative to this action would be the no-action alternative.  The no-action 

alternative could result in a greater administrative burden on nuclear power plant licensees in 

complying with the minimum days off requirements in the current rule, as compared with the 

alternative to the minimum days off requirements that would be voluntarily selected under the 

proposed rule.  In addition, individuals subject to minimum days off requirements could 

personally believe that their quality of life and work conditions are less under the no-action 

alternative, as compared with the alternative maximum average work hours requirements that 

could be voluntarily selected under the proposed rule. 

The no-action alternative would provide little or no environmental benefit.  In addition, 

the no-action alternative has led nuclear power plant licensees to use work scheduling 

approaches that, for example, reduce their capability to use the most knowledgeable workers in 

responding to plant events and conditions.  This may provide less safety and greater risk as 

compared with the scheduling approaches that licensees would be allowed to use under the 

alternative to the minimum days off requirements under the proposed rule. 

For these reasons, the NRC concludes that this rulemaking would not have a significant 

adverse impact on the environment.  This discussion constitutes the environmental assessment 

for this proposed rule.  However, public stakeholders should note that the NRC is seeking public 
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participation.  Comments on any aspect of this environmental assessment may be submitted to 

the NRC as indicated under the ADDRESSES section. 

 

XII. Paperwork Reduction Act Statement 

 
This proposed rule does not contain new or amended information collection 

requirements subject to the Paperwork Reduction Act of 1995 (44 U.S.C. 3501 et seq.).  

Existing information collection requirements were approved by the Office of Management and 

Budget (OMB), control number XXXX-XXXX. 

 

Public Protection Notification 

The NRC may not conduct or sponsor, and a person is not required to respond to, a 

request for information or an information collection requirement unless the requesting document 

displays a currently valid OMB control number. 

 

XIII. Regulatory Analysis 

 
The NRC has not prepared a full regulatory analysis for this proposed rulemaking.  The 

NRC has determined that the proposed maximum average work hours requirement would 

provide reasonable assurance that subject individuals are not impaired due to cumulative 

fatigue caused by excessive work hours.  As such, adequate implementation of the alternative 

approach would maintain reasonable assurance that persons subject to work hour controls can 

safely and competently perform their assigned duties and therefore meets the intent of the 

current minimum days off requirement.  The 2008 10 CFR Part 26 final rule contained a 

regulatory analysis to support the minimum days off requirement.  Because the proposed 

voluntary approach would offer licensees an equivalent minimum days off alternative that is 
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equally effective at managing cumulative fatigue, the 2008 final rule regulatory analysis also 

supports this proposed rule. 

Furthermore, both nuclear power plant licensees and individuals subject to the NRC’s 

existing requirements in 10 CFR 26.205(d)(3) governing minimum days off would derive 

substantial benefits if the NRC were to adopt an alternative approach for controlling cumulative 

fatigue through maximum average work hours that could be voluntarily adopted by those 

licensees.  In addition, the NRC concludes that providing a voluntary alternative would maintain 

the ability of those licensees to continue using scheduling practices that have a positive safety 

benefit.  The NRC’s conclusions in this regard are based upon information presented by two 

petitioners for rulemaking seeking changes to the work hour controls in 10 CFR 26.205, NEI’s 

request for enforcement discretion of those same regulatory provisions in 10 CFR 26.205, 

evidence gathered from stakeholders at the three public meetings, and analysis performed by 

the NRC staff and explained in a January 4, 2011, memorandum and a February 28, 2011, 

memorandum to the Commission.  In these memoranda, the NRC staff documented its 

evaluation of the options available to the Commission to address the concerns raised in the 

petitions for rulemaking and request for enforcement discretion.  At the February 8, 2011, 

Commission briefing on the implementation of 10 CFR Part 26, stakeholders appeared to 

support the use of an expedited rulemaking process to address the issues presented by the 

industry.  In view of all of this information, the NRC did not see any value in preparing a more 

detailed regulatory analysis for this proposed rule.  The NRC requests public comment on this 

draft regulatory analysis.  Comments on the draft regulatory analysis may be submitted to the 

NRC as indicated under the ADDRESSES section of this document. 

 

XIV. Regulatory Flexibility Certification 
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Under the Regulatory Flexibility Act (5 U.S.C. 605(b)), the NRC certifies that this 

proposed rule will not, if promulgated, have a significant economic impact on a substantial 

number of small entities.  This proposed rule affects only licensees that do not fall within the 

scope of the definition of “small entities” set forth in the Regulatory Flexibility Act or the size 

standards established by the NRC (10 CFR 2.810). 

 

XV. Backfitting 

 
The NRC has determined that the Backfit Rule, 10 CFR 50.109, would not apply to this 

proposed rule, nor would the proposed rule be inconsistent with any of the finality provisions in 

10 CFR Part 52.  The proposed rule, in 10 CFR 26.205(d)(7), would provide nuclear power plant 

licensees with a voluntary alternative for compliance with the existing controls in 

10 CFR 26.205(d)(3) governing minimum days off for certain nuclear power plant workers.  

Licensees would be free to comply with either the existing rule’s requirements governing 

minimum days off or with the proposed alternative requirements in 10 CFR 26.205(d)(7).  The 

NRC concludes that a backfit analysis would not be required for this proposed rule because this 

proposed rule would not contain any provisions that constitute backfitting. 

The proposed rule would not be inconsistent with any finality provisions in 

10 CFR Part 52.  No standard design certification rule or standard design approval issued under 

10 CFR Part 52, or currently being considered by the NRC, addresses fitness-for-duty 

requirements in 10 CFR Part 26.  Accordingly, there are no issues resolved in those design 

certification rules or design approvals that would be within the scope of the minimum days off 

controls in this proposed rule.  In addition, the NRC has not issued any combined licenses 

under 10 CFR Part 52.  Hence, there are currently no holders of combined licenses who would 

be protected by applicable issue finality provisions.  The NRC concludes that this proposed rule 
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would not contain any provisions that would be inconsistent with any of the finality provisions in 

10 CFR Part 52. 

 
List of Subjects in 10 CFR Part 26 
 

Alcohol abuse,  Alcohol testing,  Appeals,  Chemical testing,  Drug abuse,  Drug testing,  

Employee assistance programs,  Fitness for duty,  Management actions,  Nuclear power 

reactors,  Protection of information,  Reporting and recordkeeping requirements 

 
For the reasons set out in the preamble and under the authority of the Atomic Energy 

Act of 1954, as amended; the Energy Reorganization Act of 1974, as amended; and 5 U.S.C. 

553, the NRC is proposing to adopt the following amendments to 10 CFR Part 26.  

 
PART 26 – FITNESS FOR DUTY PROGRAMS   
 
 1.  The authority citation for Part 26 continues to read as follows: 
 

Authority:  Secs. 53, 81, 103, 104, 107, 161, 68 Stat. 930, 935, 936, 937, 948, as 

amended, sec. 1701, 106 Stat. 2951, 2952, 2953 (42 U.S.C. 2073, 2111, 2112, 2133, 2134, 

2137, 2201, 2297f); secs. 201, 202, 206, 88 Stat. 1242, 1244, 1246, as amended (42 U.S.C. 

5841, 5842, 5846). 

 

 2.  Section 26.203 is amended by revising paragraphs (d)(2), (e)(1), (e)(1)(i), and 

(e)(1)(ii) to read as follows: 

 
§ 26.203 General provisions. 

 

 *  *  *  *  * 

 

(d) *  *  * 
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(2) Records of shift schedules and shift cycles, or, for licensees implementing the 

requirements of § 26.205(d)(7), records showing the beginning and end dates of all averaging 

periods, of individuals who are subject to the work hour controls in § 26.205; 

 

 *  *  *  *   

 

(e) *  *  * 

(1) A summary for each nuclear power plant site of all instances during the previous 

calendar year when the licensee waived one or more of the work hour controls specified in 

§ 26.205(d)(1) through (d)(5)(i) and (d)(7) for individuals described in § 26.4(a).  The summary 

must include only those waivers under which work was performed.  If it was necessary to waive 

more than one work hour control during any single extended work period, the summary of 

instances must include each of the work hour controls that were waived during the period.  For 

each category of individuals specified in § 26.4(a), the licensee shall report: 

(i) The number of instances when each applicable work hour control specified in 

§ 26.205(d)(1)(i) through (d)(1)(iii), (d)(2)(i) and (d)(2)(ii), (d)(3)(i) through (d)(3)(v), and (d)(7) 

was waived for individuals not working on outage activities; 

(ii) The number of instances when each applicable work hour control specified in 

§ 26.205(d)(1)(i) through (d)(1)(iii), (d)(2)(i) and (d)(2)(ii), (d)(3)(i) through (d)(3)(v), (d)(4) and 

(d)(5)(i), and (d)(7) was waived for individuals working on outage activities; and 

 

  *  *  *  *  * 

 

 3.  Section 26.205 is amended by revising paragraphs (b)(5), (d)(4), (d)(5)(i), (d)(5)(ii), 

and (e)(1)(i) and the introductory text of paragraph (d)(3), and adding a new paragraph (d)(7) to 

read as follows: 
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§ 26.205 Work hours. 

 

  *  *  *  *  * 

 

(b) *  *  * 

(5) Incidental duties performed off site.  Licensees may exclude from the calculation of 

an individual’s work hours unscheduled work performed off site (e.g., technical assistance 

provided by telephone from an individual’s home), provided the total duration of the work does 

not exceed a nominal 30 minutes during any single break period.  For the purposes of 

compliance with the minimum break requirements of § 26.205(d)(2), and the minimum days off 

requirements of § 26.205(d)(3) through (d)(5) or the maximum average work hours 

requirements of § 26.205(d)(7), such duties do not constitute work periods, work shifts, or hours 

worked. 

 

 *  *  *  *  * 

 

(d) *  *  * 

(3) Licensees shall either ensure that individuals have, at a minimum, the number of 

days off specified in this paragraph, or comply with the requirements for maximum average work 

hours in § 26.205(d)(7).  For the purposes of this section, a day off is defined as a calendar day 

during which an individual does not start a work shift.  For the purposes of calculating the 

average number of days off required in this paragraph, the duration of the shift cycle may not 

exceed 6 weeks. 

 

  *  *  *  *  * 
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 (4) During the first 60 days of a unit outage, licensees need not meet the requirements of 

§ 26.205(d)(3) or (d)(7) for individuals specified in § 26.4(a)(1) through (a)(4), while those 

individuals are working on outage activities.  However, the licensee shall ensure that the 

individuals specified in § 26.4(a)(1) through (a)(3) have at least 3 days off in each successive 

(i.e., non-rolling) 15-day period and that the individuals specified in § 26.4(a)(4) have at least 1 

day off in any 7-day period; 

 

 (5) *  *  * 

(i) During the first 60 days of a unit outage or a planned security system outage, 

licensees need not meet the requirements of § 26.205(d)(3) or (d)(7).  However, licensees shall 

ensure that these individuals have at least 4 days off in each successive (i.e., non-rolling) 15-

day period; and 

(ii) During the first 60 days of an unplanned security system outage or increased threat 

condition, licensees need not meet the requirements of § 26.205(d)(3), (d)(5)(i), or (d)(7). 

 

 *  *  *  *  * 

 

(7) Licensees may, as an alternative to complying with the minimum days off 

requirements in § 26.205(d)(3), comply with the requirements for maximum average work hours 

in this paragraph.  Licensees voluntarily choosing to comply with the alternative maximum 

average work hours requirements in this paragraph are not relieved from complying with all 

other requirements in § 26.205 other than § 26.205\(d)(3). 

 (i) Individuals may not work more than a weekly average of 54 hours, calculated using a 

rolling period of up to six (6) weeks. 
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 (ii) Each licensee shall state, in its FFD policy and procedures required by 

10 CFR 26.27, whether the licensee is complying with the minimum days off requirements in 

§ 26.205(d)(3) or maximum average work hours requirements in § 26.205(d)(7). 

 

 (e) *  *  * 

 

 (1) *  *  * 

(i) Individuals whose actual hours worked during the review period exceeded an average 

of 54 hours per week in any shift cycle while the individuals’ work hours are subject to the 

requirements of § 26.205(d)(3) or in any period of up to 6 weeks while the individuals’ work 

hours are subject to the requirements of § 26.205(d)(7); 

 

 *  *  *  *  * 

 
 4. Section 26.207 is amended by revising paragraphs (a) and (b) to read as follows: 

 

§ 26.207 Waivers and assessments. 

 

(a) Waivers. Licensees may grant a waiver of one or more of the work hour controls in 

§ 26.205(d)(1) through (d)(5)(i) and (d)(7), as follows: 

 

 *  *  *  *  * 

 

(b) Force-on-force tactical exercises. For the purposes of compliance with the minimum 

days off requirements of § 26.205(d)(3) or the maximum average work hours requirements of 

§ 26.205(d)(7), licensees may exclude shifts worked by security personnel during the actual 
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conduct of NRC-evaluated force-on-force tactical exercises when calculating the individual’s 

number of days off or hours worked, as applicable. 

 

 *  *  *  *  * 

 
5. Section 26.209 is amended by revising paragraph (a) to read as follows: 

 

§ 26.209 Self-declarations. 

 (a) If an individual is performing, or being assessed for, work under a waiver of one or 

more of the requirements contained in § 26.205(d)(1) through (d)(5)(i) and (d)(7) and declares 

that, due to fatigue, he or she is unable to safely and competently perform his or her duties, the 

licensee shall immediately stop the individual from performing any duties listed in § 26.4(a), 

except if the individual is required to continue performing those duties under other requirements 

of10 CFR Part 26.  If the subject individual must continue performing the duties listed in 

§ 26.4(a) until relieved, the licensee shall immediately take action to relieve the individual. 

 

  *  *  *  *  * 

 

 6. Section 26.2011 is amended by revising paragraphs (b)(2)(iii) and (d) to read as 

follows: 

 

§ 26.211 Fatigue assessments. 

 *  *  *  *  * 

 

(b) *  *  * 
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 (2) *  *  * 

 

 (iii) Evaluated or approved a waiver of one or more of the limits specified in 

§ 26.205(d)(1) through (d)(5)(i) and (d)(7) for any of the individuals who were performing or 

directing (on site) the work activities during which the event occurred, if the event occurred while 

such individuals were performing work under that waiver. 

 

  *  *  *  *  * 

 
 (d) The licensee may not conclude that fatigue has not or will not degrade the 

individual’s ability to safely and competently perform his or her duties solely on the basis that 

the individual’s work hours have not exceeded any of the limits specified in § 26.205(d)(1), the 

individual has had the minimum breaks required in § 26.205(d)(2) or minimum days off required 

in § 26.205(d)(3) through (d)(5), as applicable, or the individual’s hours worked have not exceed 

the maximum average number of hours worked in § 26.205(d)(7). 

 

  *  *  *  *  * 

 
   Dated at Rockville, Maryland, this xx th day of Xxxxx,  2011.  
 
          For the Nuclear Regulatory Commission. 
 

 
R. William Borchardt 
Executive Director  
   for Operations
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 (2) *  *  * 

 

 (iii) Evaluated or approved a waiver of one or more of the limits specified in § 26.205(d)(1) through (d)(5)(i) and 

(d)(7) for any of the individuals who were performing or directing (on site) the work activities during which the event 

occurred, if the event occurred while such individuals were performing work under that waiver. 

 

  *  *  *  *  * 

 
 (d) The licensee may not conclude that fatigue has not or will not degrade the individual’s ability to safely and 

competently perform his or her duties solely on the basis that the individual’s work hours have not exceeded any of the 

limits specified in § 26.205(d)(1), the individual has had the minimum breaks required in § 26.205(d)(2) or minimum days 

off required in § 26.205(d)(3) through (d)(5), as applicable, or the individual’s hours worked have not exceed the maximum 

average number of hours worked in § 26.205(d)(7). 

 

  *  *  *  *  * 

 
   Dated at Rockville, Maryland, this xx th day of Xxxxx,  2011.  
 
          For the Nuclear Regulatory Commission. 
 

 
R. William Borchardt 
Executive Director  
   for Operations  
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The Honorable Fred Upton 
Chairman, Committee on Energy and Commerce 
United States House of Representatives 
Washington, DC 20515 
 
Dear Mr. Chairman: 
 
Enclosed for your information is a copy of a notice of a proposed rule to be published in the 
Federal Register.  In this proposed rulemaking, the U.S. Nuclear Regulatory Commission (NRC) 
proposes to amend its regulations governing the fitness-for-duty of workers at nuclear power 
plants.  These amendments would allow holders of nuclear power plant operating licenses to 
voluntarily use a different method from the one currently prescribed in the NRC’s regulations for 
determining when certain nuclear power plant workers must be afforded time off from work to 
ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  
In light of stakeholders’ representations to the NRC that these minimum days off requirements 
in the current rule are difficult and complex to implement, and may possibly contribute to work 
scheduling practices that are not desirable from a safety standpoint, the NRC has decided to 
expedite this rulemaking by providing a 30-day public comment period instead of the typical 75-
day public comment period. 
 
This proposed rule will be published in the next few days. 
 

  
 Sincerely, 

 
 
 
 

 Rebecca L. Schmidt, Director 
 Office of Congressional Affairs 

 
 
 
Enclosure: 
Federal Register Notice  
 
cc: Representative Henry A. Waxman



 

 

 
 
 
 
 
 
The Honorable Barbara Boxer 
Chairman, Committee on Environment 
 and Public Works 
United States Senate 
Washington, DC 20510 
 
Dear Madam Chairman: 
 
Enclosed for your information is a copy of a notice of a proposed rule to be published in the 
Federal Register.  In this proposed rulemaking, the U.S. Nuclear Regulatory Commission (NRC) 
proposes to amend its regulations governing the fitness-for-duty of workers at nuclear power 
plants.  These amendments would allow holders of nuclear power plant operating licenses to 
voluntarily use a different method from the one currently prescribed in the NRC’s regulations for 
determining when certain nuclear power plant workers must be afforded time off from work to 
ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  
In light of stakeholders’ representations to the NRC that these minimum days off requirements 
in the current rule are difficult and complex to implement, and may possibly contribute to work 
scheduling practices that are not desirable from a safety standpoint, the NRC has decided to 
expedite this rulemaking by providing a 30-day public comment period instead of the typical 75-
day public comment period. 
 
This proposed rule will be published in the next few days. 
 
 

 Sincerely, 
 
 
 
 

 Rebecca L. Schmidt, Director 
 Office of Congressional Affairs 

 
 
 
Enclosure: 
Federal Register Notice  
 
cc: Senator James M. Inhofe 



 

 

 
 
 
 
 
 
The Honorable Thomas R. Carper  
Chairman, Subcommittee on Clean Air and 
 Nuclear Safety 
Committee on Environment and Public Works 
United States Senate 
Washington, DC 20510 
 
Dear Mr. Chairman: 
 
Enclosed for your information is a copy of a notice of a proposed rule to be published in the 
Federal Register.  In this proposed rulemaking, the U.S. Nuclear Regulatory Commission (NRC) 
proposes to amend its regulations governing the fitness-for-duty of workers at nuclear power 
plants.  These amendments would allow holders of nuclear power plant operating licenses to 
voluntarily use a different method from the one currently prescribed in the NRC’s regulations for 
determining when certain nuclear power plant workers must be afforded time off from work to 
ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  
In light of stakeholders’ representations to the NRC that these minimum days off requirements 
in the current rule are difficult and complex to implement, and may possibly contribute to work 
scheduling practices that are not desirable from a safety standpoint, the NRC has decided to 
expedite this rulemaking by providing a 30-day public comment period instead of the typical 75-
day public comment period. 
 
This proposed rule will be published in the next few days. 
 
 

 Sincerely, 
 
 
 
 

 Rebecca L. Schmidt, Director 
 Office of Congressional Affairs 

 
 
 
Enclosure: 
Federal Register Notice  
 
cc: Senator John Barrasso 



 

 

 
 
 
 
 
 
The Honorable Ed Whitfield 
Chairman, Subcommittee on Energy and Power 
Committee on Energy and Commerce 
United States House of Representatives 
Washington, DC 20515 
 
Dear Mr. Chairman: 
 
Enclosed for your information is a copy of a notice of a proposed rule to be published in the 
Federal Register.  In this proposed rulemaking, the U.S. Nuclear Regulatory Commission (NRC) 
proposes to amend its regulations governing the fitness-for-duty of workers at nuclear power 
plants.  These amendments would allow holders of nuclear power plant operating licenses to 
voluntarily use a different method from the one currently prescribed in the NRC’s regulations for 
determining when certain nuclear power plant workers must be afforded time off from work to 
ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  
In light of stakeholders’ representations to the NRC that these minimum days off requirements 
in the current rule are difficult and complex to implement, and may possibly contribute to work 
scheduling practices that are not desirable from a safety standpoint, the NRC has decided to 
expedite this rulemaking by providing a 30-day public comment period instead of the typical 75-
day public comment period. 
 
This proposed rule will be published in the next few days. 
 
 

 Sincerely, 
 
 
 
 

 Rebecca L. Schmidt, Director 
 Office of Congressional Affairs 

 
 
 
Enclosure: 
Federal Register Notice  
 
cc: Representative Bobby L. Rush



 

 

 
 
 
 
 
The Honorable John Shimkus 
Chairman, Subcommittee on Environment and 
 the Economy 
Committee on Energy and Commerce 
United States House of Representatives 
Washington, DC 20515 
 
Dear Mr. Chairman: 
 
Enclosed for your information is a copy of a notice of a proposed rule to be published in the 
Federal Register.  In this proposed rulemaking, the U.S. Nuclear Regulatory Commission (NRC) 
proposes to amend its regulations governing the fitness-for-duty of workers at nuclear power 
plants.  These amendments would allow holders of nuclear power plant operating licenses to 
voluntarily use a different method from the one currently prescribed in the NRC’s regulations for 
determining when certain nuclear power plant workers must be afforded time off from work to 
ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  
In light of stakeholders’ representations to the NRC that these minimum days off requirements 
in the current rule are difficult and complex to implement, and may possibly contribute to work 
scheduling practices that are not desirable from a safety standpoint, the NRC has decided to 
expedite this rulemaking by providing a 30-day public comment period instead of the typical 75-
day public comment period. 
 
This proposed rule will be published in the next few days. 
 
 

 Sincerely, 
 
 
 

 Rebecca L. Schmidt, Director 
 Office of Congressional Affairs 

 
 
 
Enclosure: 
Federal Register Notice  
 
cc: Representative Gene Green



 

 

The Honorable John Shimkus 
Chairman, Subcommittee on Environment and the Economy 
United States House of Representatives 
Washington, DC 20515 
 
Dear Mr. Chairman: 
 
Enclosed for your information is a copy of a notice of a proposed rule to be published in the Federal Register.  In this 
proposed rulemaking, the U.S. Nuclear Regulatory Commission (NRC) proposes to amend its regulations governing the 
fitness-for-duty of workers at nuclear power plants.  These amendments would allow holders of nuclear power plant 
operating licenses to voluntarily use a different method from the one currently prescribed in the NRC’s regulations for 
determining when certain nuclear power plant workers must be afforded time off from work to ensure that such workers 
are not impaired due to cumulative fatigue caused by work schedules.  In light of stakeholders’ representations to the 
NRC that these minimum days off requirements in the current rule are difficult and complex to implement, and may 
possibly contribute to work scheduling practices that are not desirable from a safety standpoint, the NRC has decided to 
expedite this rulemaking by providing a 30-day public comment period instead of the typical 75-day public comment 
period. 
 
This proposed rule will be published in the next few days. 
 

  Sincerely, 
 
 
 

  Rebecca L. Schmidt, Director 
  Office of Congressional Affairs 
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Federal Register Notice  
 
cc: Representative Gene Green 
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 [7590-01-P]  

 
NUCLEAR REGULATORY COMMISSION 

 
10 CFR Part 26 

 
RIN 3150-AI94 

 
NRC-2011-0058 

 
Alternative to Minimum Days Off Requirements 

 
 
AGENCY: Nuclear Regulatory Commission. 
 
ACTION: Proposed rule.    
 
SUMMARY: The U.S. Nuclear Regulatory Commission (NRC or the Commission) is proposing 

to amend its regulations governing the fitness for duty of workers at nuclear power plants.  

These amendments would allow holders of nuclear power plant operating licenses to voluntarily 

use a different method from the one currently prescribed in the NRC’s regulations for 

determining when certain nuclear power plant workers must be afforded time off from work to 

ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.   

 
DATES: Submit comments by [Insert date 30 days after the date of publication in the 

Federal Register].  Comments received after this date will be considered if it is practical to do 

so, but the Commission is able to ensure consideration only for comments received before this 

date.  Requests for extension of the comment period will not be granted. 

 
ADDRESSES:  Please include Docket ID NRC-2011-0058 in the subject line of your comments. 

For instructions on submitting comments and accessing documents related to this action, see 

“Submitting Comments and Accessing Information”' in the SUPPLEMENTARY INFORMATION 

section of this document.  
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You may submit comments by any one of the following methods. 

• Federal rulemaking Web site: Go to http://www.regulations.gov and search for 

documents filed under Docket ID NRC-2011-0058.  Address questions about NRC 

dockets to Carol Gallagher, telephone:  301-492-3668, e-mail: 

Carol.Gallager@nrc.gov.  

• Mail comments to:  Secretary, U.S. Nuclear Regulatory Commission, Washington, 

DC 20555-0001, ATTN: Rulemakings and Adjudications Staff.  

• E-mail comments to:  Rulemaking.Comments@nrc.gov.  If you do not receive a reply 

e-mail confirming that we have received your comments, contact us directly at 301-

415-1677. 

• Hand-deliver comments to:  11555 Rockville Pike, Rockville, Maryland 20852, 

between 7:30 a.m. and 4:15 p.m. Federal workdays (telephone:  301- 415-1677).  

• Fax comments to:  Secretary, U.S. Nuclear Regulatory Commission at 301-415-

1101. 

 
FOR FURTHER INFORMATION CONTACT:  Howard Benowitz, Office of the General Counsel, 

U.S. Nuclear Regulatory Commission, Washington DC 20555; telephone:  301-415-4060; e-

mail:  Howard.Benowitz@nrc.gov.  

 
SUPPLEMENTARY INFORMATION: 

 I. Submitting Comments and Accessing Information 

 II. Background 

  A. NRC’s Current Regulations 

  B. Stakeholder Reaction to the Current FFD Requirements 

  C. Public Meetings and Commission Direction 

 III. Description of the Proposed Rule 

http://www.regulations.gov/�
mailto:Carol.Gallager@nrc.gov�
mailto:Rulemaking.Comments@nrc.gov�
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A. Maximum Average of 54 Hours Worked Over a 6-week Rolling Window 

  B. Voluntary Alternative to the Minimum Days Off Requirements 

  C. Applicability 

 IV. Section-by-Section Analysis 

 V. Specific Request for Comment 

 VI. Availability of Documents 

VII. Criminal Penalties 

VIII.    Compatibility of Agreement State Regulations 

IX. Plain Language 

X. Voluntary Consensus Standards 

XI.   Finding of No Significant Environmental Impact 

XII.  Paperwork Reduction Act Statement 

XIII. Regulatory Analysis 

XIV. Regulatory Flexibility Certification 

XV. Backfit Analysis 

 

I. Submitting Comments and Accessing Information 

 
Comments submitted in writing or in electronic form will be posted on the NRC Web site 

and on the Federal rulemaking Web site, http://www.regulations.gov.  Because your comments 

will not be edited to remove any identifying or contact information, the NRC cautions you against 

including any information in your submission that you do not want to be publicly disclosed.  The 

NRC requests that any party soliciting or aggregating comments received from other persons for 

submission to the NRC inform those persons that the NRC will not edit their comments to 

remove any identifying or contact information, and therefore, they should not include any 

information in their comments that they do not want publicly disclosed.  

http://www.regulations.gov/�
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You can access publicly available information related to this document using the 

following methods: 

• NRC's Public Document Room (PDR):  The public may examine and have copied, 

for a fee, publicly available documents at the NRC's PDR, Room O-1F21, One White 

Flint North, 11555 Rockville Pike, Rockville, Maryland 20852. 

• NRC's Agencywide Documents Access and Management System (ADAMS):  

Publicly available documents created or received at the NRC are available 

electronically at the NRC's Electronic Reading Room at http://www.nrc.gov/reading-

rm/adams.html.  From this page, the public can gain entry into ADAMS, which 

provides text and image files of NRC's public documents.  If you do not have access 

to ADAMS or if there are problems in accessing the documents located in ADAMS, 

contact the NRC's PDR reference staff at 1-800-397-4209, or 301-415-4737, or by e-

mail to PDR.Resource@nrc.gov.  

• Federal Rulemaking Web Site:  Public comments and supporting materials related 

to this proposed rulemaking can be found at http:// www.regulations.gov by 

searching on Docket ID NRC-2011-0058.  

   

II. Background 
 

A. NRC’s Current Regulations 

 On March 31, 2008, the NRC adopted a final rule which substantially revised its 

regulations for fitness for duty (FFD) in Title 10 of the Code of Federal Regulations 

(10 CFR) Part 26 (73 FR 16966; March 31, 2008).  The revised regulations updated the NRC’s 

FFD requirements and made them more consistent with other relevant Federal rules, guidelines, 

and drug and alcohol testing programs that impose similar requirements on the private sector.  

The amendments also require nuclear power plant licensees to ensure against worker fatigue 

http://www.nrc.gov/reading-rm/adams.html�
http://www.nrc.gov/reading-rm/adams.html�
mailto:PDR.Resource@nrc.gov�
http://frwebgate.access.gpo.gov/cgi-bin/leaving.cgi?from=leavingFR.html&log=linklog&to=http://www.regulations.gov�
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adversely affecting public health and safety and the common defense and security by 

establishing clear and enforceable requirements for the management of worker fatigue.  Among 

these fatigue management requirements is a minimum days off requirement, which requires 

licensees to manage cumulative fatigue primarily by providing workers with a minimum number 

of days off over the course of a period not to exceed 6 weeks. 

B. Stakeholder Reaction to the Current FFD Requirements 

On September 3, 2010, the Nuclear Energy Institute (NEI) submitted a petition for 

rulemaking (PRM-26-5).  In PRM-26-5, the NEI states that “the new rule has resulted in 

consequences not originally envisioned when the rule was developed and that these 

consequences have diminished the safety benefits of the rule.”  The NEI states that the 

unintended consequences stem from the minimum days off requirements, specifically 

§ 26.205(d)(3) through § 26.205(d)(6), because they create an undue level of complexity and 

inflexibility in managing worker fatigue.  These regulations mandate a specified minimum 

average number of days off per week, averaged over a fixed time period.  The minimum 

average number of days off depends on the length of an individual’s shift schedule (i.e., whether 

the individual is working 8-, 10- or 12-hour shifts) and the duties they perform. 

The NEI requests, among other changes, that 10 CFR Part 26, Subpart I, be amended 

to replace the minimum days off requirements in § 26.205(d) with a performance-based 

objective, consisting of an average of 54 hours worked per week, averaged over a calendar 

quarter.  The NEI also proposes changing the § 26.205(e)(1) annual assessment of actual hours 

worked and performance of individuals subject to the work hour controls to a quarterly 

assessment to provide a more frequent review of hours worked.  The NEI proposes to eliminate 

the minimum days off requirements in § 26.205(d)(3) through § 26.205(d)(6), while the work 

hour limits and break requirements in § 26.205(d)(1)(i)-(iii) and (d)(2)(i)-(ii), respectively, would 

remain unchanged and apply during on-line and outage periods. 
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Separately from PRM-26-5, on September 23, 2010, the NEI submitted a request for 

enforcement discretion regarding the minimum days off provisions of Part 26.  The request 

reiterates the NEI’s opinion that the regulations that govern fatigue management impede “many 

safety-beneficial practices at plant sites, adversely [impact] the quality of life of covered workers, 

and [result] in conflicts between rule requirements and represented bargaining unit 

agreements.”  The letter requests that the NRC “exercise enforcement discretion from the 

[minimum days off] provisions of the rule” until the final disposition of PRM-26-5. 

Mr. Erik Erb, a nuclear security officer at the Nine Mile Point Nuclear Station, submitted 

a petition for rulemaking (PRM-26-6) on August 17, 2010.  Mr. Erb requests that the NRC 

amend 10 CFR Part 26, Subpart I, to decrease the minimum days off requirement for security 

officers working 12-hour shifts from an average of 3 days per week to an average of 2.5 or 2 

days per week.  This petition was endorsed by 91 security officers. 

C. Public Meetings and Commission Direction 

The NRC held a public meeting on November 18, 2010, to learn, directly from the 

affected stakeholders, more details about the unintended consequences of the minimum days 

off requirements.  Although some of the stakeholders are comfortable with the current minimum 

days off requirements, the stakeholders at this public meeting claimed that the unintended 

consequences have diminished the safety benefits of the fatigue management provisions of 

10 CFR Part 26 and expressed the need for an alternative that is simpler and would provide 

greater scheduling flexibility.  Additional public meetings were held on January 6, 2011, and 

January 25, 2011, to provide opportunities for stakeholders and the NRC to discuss alternatives 

to the minimum days off requirements.   

In a February 8, 2011, public meeting, the NRC staff and stakeholders briefed the 

Commission on the implementation of the 10 CFR Part 26 fatigue management requirements.  

The nuclear power industry stakeholders conveyed many of the same concerns raised in the 

three public meetings.  The NRC staff presented the scientific and technical bases for the 
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current fatigue management requirements and a proposal to address the concerns raised by 

industry stakeholders.  The NRC staff proposed a maximum average 54-hour work week, 

averaged over a 6-week rolling period, as an alternative to the § 26.205(d)(3) minimum days off 

requirements.  The NRC staff and industry stakeholders generally agreed that this proposal 

could provide the relief sought by the industry while meeting the objectives of the minimum days 

off requirements.  Other stakeholders were less certain that the NRC should consider proposals 

to change the current requirements. 

On March 24, 2011, the Commission issued a Staff Requirements Memorandum that 

directed the NRC staff to conduct a rulemaking to provide an alternative to the minimum days 

off requirements that would be consistent with the proposal presented by the NRC staff at the 

February 8, 2011, briefing.  The Commission limited the scope of the rulemaking to the 

voluntary alternative to the minimum days off requirements and instructed the NRC staff to 

consider other issues related to the petitions for rulemaking, other changes to 10 CFR Part 26, 

and comments received in this rulemaking proceeding that are outside the limited scope of this 

rulemaking, in a separate rulemaking effort.  The Commission also directed the staff to expedite 

this rulemaking and provide a 30-day public comment period for this proposed rule instead of 

the typical 75-day public comment period. 

 

 III. Description of the Proposed Rule 

 
A. Maximum Average of 54 Hours Worked Over a 6-week Rolling Window 

One cause of cumulative fatigue is consecutive days of restricted or poor quality sleep.  

In turn, consecutive days of restricted or poor quality sleep may be caused by such things as 

shift-work, extended work days, and extended work weeks.  Currently, Subpart I of 

10 CFR Part 26 requires nuclear power plant licensees to manage cumulative fatigue primarily 

by providing individuals with a minimum number of days off over the course of a period not to 
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exceed 6 weeks.  The distribution of the days off during the 6-week period acts to either prevent 

or mitigate cumulative fatigue. 

An alternative method for managing cumulative fatigue would be to establish a 

requirement to limit actual hours worked instead of mandating the number of days off that 

individuals receive.  A limit on actual hours worked, when applied to schedules that require 

regular shift coverage, would limit the number of work hours that can contribute to cumulative 

fatigue and, as a practical matter, result in periodic days off for recovery rest.  A schedule 

resulting in a weekly average of 54 hours worked, calculated using a rolling period of up to 6 

weeks, would be such a schedule. 

In general, most individuals that work their normal shift schedule and receive only the 

minimum number of days off required under the current minimum days off requirements could 

average as many as 54 hours of work per week.  However, the NEI has indicated that 

implementation of the minimum days off requirements has reduced licensee scheduling 

flexibility and imposed a substantial administrative burden.  By comparison, limiting work hours 

to an average of not more than 54 hours per week by using a rolling window of up to 6 weeks 

would limit the number of consecutive weeks of extended work hours that an individual can work 

by using a comparable but simpler and more flexible requirement.  In addition, this alternative 

would not depend on the length of an individual’s shift schedule and would eliminate the burden 

of tracking the number of days off that an individual receives in a period not to exceed 6 weeks.  

Based on stakeholder comments, the voluntary alternative would permit licensees to engage in 

certain safety-beneficial practices, such as shift manager meetings and having the capability to 

use the most knowledgeable workers in responding to plant events and conditions. 

In summary, the maximum number of hours that could be worked under the proposed 

alternative approach would be comparable to the maximum number of hours that can be worked 

by most individuals under the current 10 CFR Part 26 minimum days off requirements, except 

that the alternative requirement would provide for greater simplicity and flexibility.  This 



  

9 
 

proposed approach could be used only in place of the minimum days off requirements in 

§ 26.205(d)(3) and would be applicable only to individuals subject to work hour controls under 

§ 26.205(a).  Under § 26.205(a), the subject individuals are those described in § 26.4(a). 

Although the rolling schedule required under the proposed alternative approach would 

limit the number of consecutive extended work weeks and thereby limit the potential for 

cumulative fatigue, there are unusual potential circumstances in which the proposed alternative 

requirement could be met and the schedule could be fatiguing.  Such schedules include having 

only one in every nine days off or consistently working the maximum allowable hours, which 

would likely result in cumulative fatigue.  However, the industry has stated that these unusual 

schedules are improbable.  The NRC believes that this proposed alternative approach, together 

with other aspects of the rule that will remain unchanged, would provide reasonable assurance 

that licensees will manage cumulative fatigue in a manner that contributes to the protection of 

public health and safety and common defense and security. 

B. Voluntary Alternative to the Minimum Days Off Requirements 

The NRC proposes to create a new paragraph (d)(7) in current § 26.205 that would 

contain the proposed voluntary alternative.  The proposed rule would allow nuclear power plant 

licensees to choose whether or not to implement this alternative approach, in lieu of compliance 

with the current rule’s minimum days off requirements in § 26.205(d)(3).  The NRC is not 

proposing to remove the current § 26.205(d)(3) minimum days off requirements and mandate 

that all licensees instead adopt new maximum average work hour requirements.  Some 

licensees may be satisfied with the current requirements.  In addition, a mandated change 

would constitute backfitting under the NRC’s Backfit Rule, 10 CFR 50.109.  None of the 

exceptions in § 50.109(a)(4) could be justified, and a backfit analysis could not demonstrate that 

a mandatory rule would constitute a cost-justified substantial increase in protection to public 

health and safety or common defense and security.  For these reasons, the NRC has decided to 
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propose the maximum weekly average of 54 work hours, averaged over a rolling window of up 

to 6 weeks, as a voluntary alternative. 

C. Applicability  

Consistent with the current rule’s minimum days off requirements in § 26.205(d)(3), the 

proposed alternative maximum average work hours provisions would apply to all periods of 

operations, with several specified exceptions:  during force-on-force exercises,plant 

emergencies and for security personnel when they are needed to maintain the common defense 

and security.  In those limited circumstances, special provisions, described below, would apply.  

In addition, licensees currently have the option under § 26.205(d)(4) to comply with the 

minimum days off requirements in either § 26.205(d)(3) or § 26.205(d)(4) during unit outages 

when the affected individuals are working on outage activities, and have the option under 

§ 26.205(d)(5) to comply with the minimum days off requirements in either § 26.205(d)(3) or 

§ 26.205(d)(5) during unit outages, security system outages, or increased threat conditions.  

Under the proposed rule, licensees also would have the option to comply with the voluntary 

maximum average work hours requirements under the above conditions.  The reasons that the 

Commission permits the exceptions and options involving the minimum days off requirements 

are explained in the Statement of Considerations (SOC) for the 2008 10 CFR Part 26 final rule.  

Because the proposed voluntary approach is intended to offer licensees an equivalent minimum 

days off alternative that is equally effective at managing cumulative fatigue, the 2008 

10 CFR Part 26 final rule SOC also provides the justification for why the proposed alternative 

would apply to the exceptions and options described herein. 

The current rule, in § 26.205(d)(4), offers licensees the option to apply different minimum 

days off requirements during the first 60 days of a unit outage for individuals working on outage 

activities.  During this part of outages, licensees are not required to calculate the requisite 

number of an individual’s days off by a weekly average over a period of up to 6 weeks.  The 

regulation requires licensees who choose the outage option to provide affected individuals with 
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a fixed number of days off over a 15-day period or 7-day period, depending on the duties 

performed by the individuals.  Similarly, the cumulative fatigue management provisions for 

security personnel in current § 26.205(d)(5)(i) allow licensees, during the first 60 days of a unit 

outage or a planned security system outage, the option to comply with the minimum days off 

requirements in § 26.205(d)(3) or provide security personnel with a fixed number of days off 

over a 15-day period.  Under proposed § 26.205(d)(4) and (d)(5)(i), licensees that choose the 

alternative maximum average work hours approach during non-outage periods would have the 

option to use the proposed voluntary alternative or the fixed number of days off approaches 

during the first 60 days of outages. 

During the first 60 days of an unplanned security system outage or increased threat 

condition, current § 26.205(d)(5)(ii) provides a discretionary exception from the minimum days 

off requirement in § 26.205(d)(3) and (d)(5)(i) so that security personnel subject to the work hour 

requirements would not be required to meet the minimum days off requirements.  The proposed 

§ 26.205(d)(5)(ii) would permit licensees who implement the maximum average work hours 

approach during non-outage periods to not meet the proposed § 26.205(d)(7) requirements 

during the first 60 days of an unplanned security system outage or increased threat condition. 

Section 26.207(b) of the current regulations relieves licensees from the minimum days 

off requirements of § 26.205(d)(3) by allowing licensees to exclude shifts worked by security 

personnel during the actual conduct of NRC-evaluated force-on-force tactical exercises when 

calculating the individuals’ required number of days off.  The proposed rule would permit 

licensees who implement the proposed alternative during non-outage periods to exclude from 

the proposed § 26.205(d)(7) calculations the hours worked by security personnel during the 

actual conduct of NRC-evaluated force-on-force tactical exercises. 

Current § 26.207(c) provides a licensee relief from the work hour control requirements of 

§ 26.205 for security personnel upon written notification from the NRC, for the purpose of 
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assuring the common defense and security for a period the NRC defines.  The requirements of 

proposed § 26.205(d)(7) would also be waived in this situation. 

As stated in current § 26.207(d), a licensee need not meet the work hour controls, 

including the minimum days off requirements, during declared emergencies, as defined in the 

licensee’s emergency plan.  Under the proposed rule, consistent with the current approach for 

minimum days off requirements during declared emergencies, licensees would not need to meet 

the requirements of the proposed § 26.207(d) during the period of the declared emergency . 

The NRC Office of Enforcement issued EGM-09-008, “Enforcement Guidance 

Memorandum—Dispositioning Violations of NRC Requirements for Work Hour Controls Before 

and Immediately After a Hurricane Emergency Declaration,” dated September 24, 2009, to give 

the NRC staff guidance for processing violations of work hour controls requirements during 

conditions before and immediately after the declaration of an emergency for a hurricane, when 

licensees sequester plant staff on site to ensure personnel are available for relief of duties, and 

potentially granting enforcement discretion for the affected requirements.  Under EGM-09-008, 

the NRC may exercise enforcement discretion and not cite licensees for violations of 

10 CFR 26.205(c) and (d) while a licensee sequesters site personnel in preparation for 

hurricane conditions that are expected to result in the declaration of an emergency caused by 

high winds.  The EGM refers to § 26.205(d) generally, and therefore, the requirements in 

proposed § 26.205(d)(7) would also fall under the enforcement discretion described by EGM-09-

008. 

 

IV. Section-by-Section Analysis 
  

10 CFR 26.203 General provisions. 

Section 26.203 establishes requirements for licensees’ fatigue management policies, 

procedures, training, examinations, recordkeeping, and reporting.  The NRC proposes to make 
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conforming changes to paragraphs within § 26.203 to ensure consistency between the 

implementation of the minimum days off requirements in § 26.205(d)(3) and the implementation 

of the maximum average work hours requirements in proposed § 26.205(d)(7). 

 

Section 26.203(d)(2) 

Section 26.203(d)(2) currently requires licensees to retain records of shift schedules and 

shift cycles of individuals who are subject to the work hour requirements established in 

§ 26.205.  These records are necessary, in part, to ensure that documentation of the licensee’s 

fatigue management program is retained and available for the NRC inspectors to verify that 

licensees are complying with the work hour requirements, waiver and fatigue assessment 

provisions.  Because licensees that implement the voluntary alternative would need to show 

inspectors that individuals subject to the new work hour controls have not exceeded the average 

weekly work hour limit, inspectors would need to know the averaging periods used by the 

licensee.  Therefore, the NRC proposes to amend § 26.203(d)(2) to include the requirement that 

licensees implementing the requirements in proposed § 26.205(d)(7) maintain records showing 

the beginning and end dates of all 6-week or shorter averaging periods. 

 

Section 26.203(e)(1) 

Current § 26.203(e)(1) requires licensees to provide the NRC with an annual summary 

of all instances during the previous calendar year in which the licensee waived each of the work 

hour controls specified in § 26.205(d)(1) through (d)(5)(i) for individuals who perform the duties 

listed in § 26.4(a)(1) through (a)(5).  Section 26.203(e)(1) would be revised in the proposed rule 

to require licensees to also report the instances when the licensee waived the requirements in 

proposed § 26.205(d)(7). 

 

Section 26.203(e)(1)(i) and (e)(1)(ii) 
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Section 26.203(e)(1)(i) and (e)(1)(ii) requires licensees to report whether work hour 

controls are waived for individuals working on normal plant operations or working on outage 

activities.  The proposed rule would require licensees to include whether the voluntary 

alternative requirements in proposed § 26.205(d)(7) were waived during normal plant operations 

or while working on outage activities. 

 

10 CFR 26.205 Work hours. 

Section 26.205 sets forth the NRC’s substantive requirements governing work hours 

controls applicable to individuals performing the duties in 10 CFR 26.4(a)(1) through (a)(5).  The 

NRC proposes to add a new § 26.205(d)(7) and make conforming changes to existing 

paragraphs within § 26.205 to ensure consistency between the implementation of the minimum 

days off requirements in § 26.205(d)(3) and the implementation of the maximum average work 

hours requirements in proposed § 26.205(d)(7). 

 

Section 26.205(b)(5) 

Section 26.205(b)(5) currently allows licensees to exclude from the calculation of an 

individual’s work hours unscheduled work performed off site (e.g., technical assistance provided 

by telephone from an individual’s home), provided the total duration of the work does not 

exceed a nominal 30 minutes during any single break period.  For the purposes of compliance 

with the minimum break requirements of § 26.205(d)(2) and the minimum days off requirements 

of § 26.205(d)(3) through (d)(5), such duties do not constitute work periods or work shifts.  The 

proposed rule would revise § 26.205(b)(5) to exclude these incidental duties from hours worked 

under proposed § 26.205(d)(7). 

 

Section 26.205(d)(3) 
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Currently, § 26.205(d)(3) requires licensees to ensure that subject individuals have, at 

minimum, the days off as specified in this section.  Under the proposed rule, licensees would 

have the option of either complying with the minimum days off requirements in § 26.205(d)(3)  

or the alternative requirements in proposed § 26.205(d)(7). 

 

 Section 26.205(d)(4) 

Current § 26.205(d)(4) provides a limited discretionary exception from the minimum day 

off requirements in § 26.205(d)(3) for individuals performing the duties specified in § 26.4(a)(1) 

through (a)(4) (i.e., certain operations, chemistry, health physics, fire brigade, and maintenance 

personnel).  The exception from the minimum days off requirements is available during the first 

60 days of a unit outage while a subject individual is working on outage activities.  In these 

circumstances, if the licensee elects to apply the exception, § 26.205(d)(4) requires licensees to 

ensure that individuals specified in § 26.4(a)(1) through (a)(3) have a minimum of 3 days off in 

each successive (i.e., non-rolling) 15-day period and that individuals specified in § 26.4(a)(4) 

have at least 1 day off in any 7-day period.  If at any time during a unit outage an individual 

performs duties specified in § 26.4(a)(1) through (a)(4) on or for a unit that is not disconnected 

from the electrical grid, the individual is subject to the minimum days off requirements of 

§ 26.205(d)(3) while the individual is performing those duties.  Detailed guidance on the 

applicability of this rule provision is available in Regulatory Guide 5.73, “Fatigue Management 

for Nuclear Power Plant Personnel.”  After the first 60 days of a unit outage, regardless of 

whether the individual is working on unit outage activities, the individual is again subject to the 

minimum days off requirements of § 26.205(d)(3), except as permitted by § 26.205(d)(6).  The 

NRC proposes to revise § 26.205(d)(4) to allow licensees that choose the voluntary maximum 

average work hours alternative during non-outage periods to have the option to use the 

proposed voluntary alternative or the fixed number of days off approach during the first 60 days 

of a unit outage. 
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Section 26.205(d)(5)(i) 

Section 26.205(d)(5)(i) currently provides a discretionary exception from the minimum 

days off requirements of § 26.205(d)(3) for personnel performing the duties described in 

§ 26.4(a)(5) during unit outages or unplanned security system outages.  The requirement limits 

this exception period to 60 days from the beginning of the outage and requires that individuals 

performing the security duties identified in § 26.4(a)(5) during this period have a minimum of 4 

days off in each non-rolling 15-day period.  Proposed § 26.205(d)(5)(i) would allow licensees 

that choose the voluntary maximum average work hours alternative during non-outage periods 

to have the option to use the proposed voluntary alternative or the fixed number of days off 

approach in § 26.205(d)(5)(i) for security personnel during the first 60 days of a unit outage or 

unplanned security system outage. 

 

Section 26.205(d)(5)(ii) 

Current § 26.205(d)(5)(ii) provides a discretionary exception from the minimum days off 

requirements of § 26.205(d)(3) for security personnel during the first 60 days of an unplanned 

security system outage or an increased threat condition.  Individuals performing the security 

duties identified in § 26.4(a)(5) during this period do not have to meet the minimum days off 

requirements of § 26.205(d)(3).  Proposed § 26.205(d)(5)(ii) would provide that, during the first 

60 days of an unplanned security system outage or an increased threat condition, licensees 

would not need to meet the requirements of §§ 26.205(d)(3), 26.205(d)(5)(i), or proposed 

26.205(d)(7) for security personnel. 

 

Section 26.205(d)(7) 

This would be a new section governing maximum average work hours for subject 

individuals, with which licensees could voluntarily choose to comply as an alternative to 
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complying with comparable provisions in § 26.205(d)(3).  Licensees who choose to comply with 

this voluntary alternative would nonetheless comply with all requirements in § 26.205 other than 

the minimum days off requirements in § 26.205(d)(3). 

The individuals subject to the proposed maximum average work hours requirements in 

this section would be the same as the individuals subject to the comparable controls in 

§ 26.205(d)(3), which, according to § 26.205(a), are the individuals described in § 26.4(a).  

Unlike the minimum days off requirements, the proposed maximum average work hours 

alternative would apply to all individuals described in § 26.205(a) without regard for their 

assigned duties or the length of their shift schedules. 

 

Section 26.205(d)(7)(i) 

Licensees who elect to implement the requirements of proposed § 26.205(d)(7)(i) would 

manage affected individuals’ cumulative fatigue by limiting the number of hours they work each 

week to an average of 54 hours.  The 54-hour average would be computed over a rolling period 

of up to 6 weeks.  Licensees would need to review an individual’s weekly average to ensure that 

the licensee would meet the 54-hour maximum average requirement and comply with 

§ 26.205(c) for the individual’s forward-looking schedule and to ensure that the actual hours 

worked by the individual met the 54-hour maximum average requirement. 

 

Section 26.205(d)(7)(ii) 

In proposed § 26.205(d)(7)(ii), each licensee would need to explicitly state, in its FFD 

policies and procedures required by 10 CFR 26.27 and 10 CFR 26.203, that it is complying with 

either the minimum days off provisions in § 26.205(d)(3) or maximum average work hours 

requirements in proposed § 26.205(d)(7).  As a general matter, good regulatory practice 

requires each licensee to clearly document its licensing basis, especially where the NRC’s 

requirements offer the licensee one or more regulatory alternatives.  If a licensee clearly and 
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sufficiently documents its licensing basis, then the licensee can more easily determine, despite 

changes (as applicable) in personnel, procedures, or its design, whether the licensee continues 

to comply with its licensing basis and applicable NRC requirements.  Effective documentation 

also allows the NRC to quickly and accurately determine the licensee’s status of compliance 

and affords the public an opportunity to understand the legal constraints to which that licensee 

is subject. 

Arguably, the NRC’s regulations would already require the licensee to document its 

decision to comply with the alternative to the minimum days off requirements in proposed 

§ 26.205(d)(7).  Section 26.27 requires licensees to establish written FFD policies and 

procedures, and 10 CFR 26.203(a) and (b) requires licensees to include in the § 26.27 written 

policies and procedures the specific policies and procedures for the management of fatigue, 

including the process for implementing the work hour controls in § 26.205(d).  However, to avoid 

ambiguity on this matter, the NRC would make clear in § 26.205(d)(7)(ii) the licensee’s (and 

applicant’s) regulatory obligation to document that it will comply with the requirements in either 

§ 26.205(d)(3) or proposed § 26.205(d)(7). 

 

Section 26.205(e)(1)(i) 

Currently, § 26.205(e)(1) requires licensees to review the actual work hours and 

performance of individuals who are subject to this section for consistency with the requirements 

of § 26.205(c), so that licensees can determine if they are scheduling individuals with the 

objective of preventing impairment from fatigue due to the duration, frequency, or sequencing of 

successive shifts.  This review is consistent with the performance-based approach in 

§ 26.205(c).  Section 26.205(e)(1)(i) requires the licensees to assess the performance of 

individuals whose actual hours worked during the review period exceeded an average of 54 

hours per week in any shift cycle while the individuals’ work hours are subject to the 

requirements of § 26.205(d)(3).  The NRC proposes to amend § 26.205(e)(1)(i)  to require 
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licensees to assess individuals whose actual hours worked during the review period exceeded 

an average of 54 hours per week in any period of up to 6 weeks while the individuals’ work 

hours are subject to the requirements of proposed § 26.205(d)(7). 

 

10 CFR 26.207 Waivers and exceptions. 

Section 26.207 provides the criteria that licensees must meet to authorize waivers and 

enact exceptions from the work hour requirements in § 26.205(d)(1) through (d)(5)(i).  The NRC 

proposes to make conforming changes to paragraphs within § 26.207 to ensure consistency 

between the implementation of the minimum days off requirements in § 26.205(d)(3) and the 

implementation of the maximum average hours worked requirements in proposed 

§ 26.205(d)(7). 

 

Section 26.207(a) 

Section 26.207(a) permits licensees to authorize waivers from the work hour 

requirements in § 26.205(d)(1) through (d)(5)(i) for conditions that meet the two criteria specified 

in § 26.207(a).  Section 26.207(a) would be revised in the proposed rule to authorize licensees 

to grant waivers from the work hour requirements in proposed § 26.205(d)(7) if the criteria in 

§ 26.207(a) are met. 

 

Section 26.207(b) 

Current § 26.207(b) relieves licensees from the minimum days off requirements of 

§ 26.205(d)(3) by allowing them to exclude shifts worked by security personnel during the actual 

conduct of NRC-evaluated force-on-force tactical exercises when calculating the individual’s 

number of days off.  The proposed rule would amend § 26.207(b) to permit licensees to exclude 

from the maximum average work hours requirements of proposed § 26.205(d)(7) the hours 
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worked by security personnel during the actual conduct of NRC-evaluated force-on-force tactical 

exercises. 

 

10 CFR 26.209 Self-declarations. 

Section 26.209 requires licensees to take immediate action in response to a self-

declaration by an individual who is working under, or being considered for, a waiver from the 

work hour controls in § 26.205(d)(1) through (d)(5)(i).  The NRC proposes to make a conforming 

change to § 26.209(a) to ensure consistency between the implementation of the minimum days 

off requirements in § 26.205(d)(3) and the implementation of the maximum average hours 

worked requirements in proposed § 26.205(d)(7). 

 

Section 26.209(a) 

Section 26.209(a) would be amended in the proposed rule to address the situation when 

an individual is performing, or being assessed for, work under a waiver of the requirements 

contained in proposed § 26.205(d)(7) and declares that, due to fatigue, he or she is unable to 

safely and competently perform his or her duties.  As in the current § 26.209(a), the licensee 

shall immediately stop the individual from performing any duties listed in § 26.4(a), except if the 

individual is required to continue performing those duties under other requirements in 

10 CFR Part 26.  If the subject individual must continue performing the duties listed in § 26.4(a) 

until relieved, then the licensee shall immediately take action to relieve the individual. 

 

10 CFR 26.211 Fatigue assessments. 

Section 26.211 currently requires licensees to conduct fatigue assessments under 

several conditions.  The NRC proposes to make conforming changes to paragraphs within 

§ 26.211 to ensure consistency between the implementation of the minimum days off 
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requirements in § 26.205(d)(3) and the implementation of the maximum average hours worked 

requirements in proposed § 26.205(d)(7). 

 

Section 26.211(b)(2)(iii) 

Section 26.211(b)(2)(iii) prohibits individuals from performing a post-event fatigue 

assessment if they evaluated or approved a waiver of the limits specified in § 26.205(d)(1) 

through (d)(5)(i) for any of the individuals who were performing or directing the work activities 

during which the event occurred if the event occurred while such individuals were performing 

work under that waiver.  The proposed rule would amend § 26.211(b)(2)(iii) to prohibit 

individuals from performing a post-event fatigue assessment if they evaluated or approved a 

waiver of the limits specified in proposed § 26.205(d)(7) for any of the individuals who were 

performing or directing the work activities during which the event occurred if the event occurred 

while such individuals were performing work under that waiver. 

 

Section 26.211(d) 

Current § 26.211(d) prohibits licensees from concluding that fatigue has not degraded or 

will not degrade the individual’s ability to safely and competently perform his or her duties solely 

on the basis that the individual’s work hours have not exceeded any of the limits specified in 

§ 26.205(d)(1) or that the individual has had the minimum rest breaks required in § 26.205(d)(2) 

or the minimum days off required in § 26.205(d)(3) through (d)(5).  The NRC proposes to amend 

§ 26.211(d) to include the maximum average work hours among the criteria that licensees may 

not solely rely on when concluding that fatigue has not degraded or will not degrade an 

individual’s ability to safely and competently perform his or her duties. 

 

V.  Specific Request for Comment 
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 The NRC is seeking advice and recommendations from the public on this proposed rule.  

The NRC will consider all comments received within the limited scope of this proposed 

rulemaking and address them in the final rule.  We are particularly interested in comments and 

supporting rationale from the public on the following issue:  Would the voluntary alternative 

approach provide comparable assurance of the management of cumulative fatigue as the 

current minimum days off requirements? 

 

VI. Availability of Documents 
 

The following table lists documents that are related to this proposed rule and available to 

the public and indicates how they may be obtained.  See Submitting Comments and Accessing 

Information of the SUPPLEMENTARY INFORMATION section on the physical locations and 

Web sites where the documents may be accessed. 

DOCUMENT PDR WEB ELECTRONIC 

READING 

ROOM 
(ADAMS) 

U.S. Nuclear Regulatory Commission, Regulatory Guide 
5.73, “Fatigue Management For Nuclear Power Plant 
Personnel” (March 2009). 

X  ML083450028 

PRM-26-5, Petition to Amend 10 CFR Part 26, “Fitness-
for-Duty Programs,” filed by the Nuclear Energy Institute 
(September 3, 2010). 

X Docket ID. NRC-
2010-0304 

ML102590440 

Anthony R. Pietrangelo on Behalf of the Nuclear Energy 
Institute; Notice of Receipt of Petition for Rulemaking, 
75 FR 65249 (October 22, 2010). 

 Docket ID. NRC-
2010-0304 

 

Request for Enforcement Discretion filed by the Nuclear 
Energy Institute (September 23, 2010). 

X  ML102710208 

PRM-26-6, Petition to Amend 10 CFR Part 26, filed by 
Eric Erb (August 17, 2010). 

X Docket ID. NRC-
2010-0310 

ML102630127 

Eric Erb; Notice of Receipt of Petition for Rulemaking, 
75 FR 71368 (November 23, 2010). 

 Docket ID. NRC-
2010-0310 

 

SECY-11-0003, Status of Enforcement Discretion 
Request and Rulemaking Activities Related to 10 CFR 
Part 26, Subpart I, “Managing Fatigue” 
(January 4, 2011). 

X  ML103420201 
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SECY-11-0028, Options for Implementing an Alternative 
Interim Regulatory Approach to the Minimum Days Off 
Provisions of 10 CFR Part 26, Subpart I, “Managing 
Fatigue” (February 28, 2011). 

X  ML110390077 

EGM-09-008, “Enforcement Guidance Memorandum—
Dispositioning Violations of NRC Requirements for Work 
Hour Controls Before and Immediately After a Hurricane 
Emergency Declaration” (September 24, 2009). 

X  ML092380177 

Staff Requirements – SECY-11-0003 – Status of 
Enforcement Discretion Request and Rulemaking 
Activities Related to 10 CFR Part 26, Subpart I, 
“Managing Fatigue” and SECY-11-0028 - Options for 
Implementing an Alternative Interim Regulatory 
Approach to the Minimum Days Off Provisions of 10 
CFR Part 26, Subpart I, “Managing Fatigue” (March 24, 
2011). 

X  ML110830971 

Updated Notice of Public Meeting to Discuss Part 26, 
Subpart I Implementation to Understand Unintended 
Consequences of the Minimum Day Off Requirements 
(November 15, 2010). 

X  ML103160388 

Summary of November 18, 2010, Public Meeting to 
Discuss Part 26, Subpart I Implementation to 
Understand Unintended Consequences of the Minimum 
Day Off Requirements (December 13, 2010). 

X  ML103430557 

Update - Notice of Public Meeting Regarding Part 26, 
Subpart I Minimum Days Off Requirements and Options 
Licensees May Implement to Receive Enforcement 
Discretion From These Requirements (December 30, 
2010). 

X  ML103550089 

Summary of January 6, 2011, Public Meeting Regarding 
Part 26, Subpart I Minimum Days Off Requirements and 
Options Licensees May Implement to Receive 
Enforcement Discretion from these Requirements 
(February 3, 2011). 

X  ML110280446 

Notice of Public Meeting to Discuss Alternatives to the 
Part 26, Subpart I, Minimum Days Off Requirements 
(January 14, 2011). 

X  ML110140315 

Summary of January 25, 2011, Public Meeting to 
Discuss Alternatives to the Part 26, Subpart I, Minimum 
Days Off Requirements. 

X  ML110340512 

Sunshine Federal Register Notice of February 8, 2011, 
Commission Briefing on the Implementation of Part 26, 
76 FR 5626 (February 1, 2011). 

X  ML110200295 

Transcript of February 8, 2011, Commission Briefing on 
the Implementation of Part 26. 

X  ML110410169 

 
 

VII. Criminal Penalties 
 

 For the purposes of Section 223 of the Atomic Energy Act (AEA), as amended, the NRC 

is issuing this proposed rule that would amend 10 CFR 26.205 under one or more of Sections 
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161b, 161i, or 161o of the AEA.  Willful violations of the rule would be subject to criminal 

enforcement.  Criminal penalties as they apply to regulations in 10 CFR Part 50 are discussed 

in § 50.111. 

 

VIII. Compatibility of Agreement State Regulations 

 
 Under the “Policy Statement on Adequacy and Compatibility of Agreement State 

Programs,” approved by the Commission on June 20, 1997, and published in the Federal 

Register on September 3, 1997 (62 FR 46517), this proposed rule is classified as compatibility 

“NRC.”  Compatibility is not required for Category “NRC” regulations.  The NRC program 

elements in this category are those that relate directly to areas of regulation reserved to the 

NRC by the AEA or the provisions of 10 CFR, and although an Agreement State may not adopt 

program elements reserved to the NRC, it may wish to inform its licensees of certain 

requirements via a mechanism that is consistent with a particular State’s administrative 

procedure laws but does not confer regulatory authority on the State. 

 

IX. Plain Language 

 
The Plain Writing Act of 2010 (Pub. L. 11 1-274) requires Federal agencies to write 

documents in a clear, concise, well-organized manner that also follows other best practices 

appropriate to the subject or field and the intended audience.  Although regulations are exempt 

under the Act, the NRC is applying the same principles to its rulemaking documents.  Therefore, 

the NRC has written this document, including the proposed amended and new rule language, to 

be consistent with the Plain Writing Act.  In addition, where existing rule language must be 

changed, the NRC has rewritten that language to improve its organization and readability.  The 

NRC requests comment on the proposed rule specifically with respect to the clarity and 



  

25 
 

effectiveness of the language used.  Comments should be sent to the NRC as explained in the 

ADDRESSES caption of this document.  

 

X. Voluntary Consensus Standards 

 
The NRC proposes using this standard instead of the following voluntary consensus 

standard developed by the American Nuclear Society (ANS):  American National Standards 

Institute (ANSI)/ANS-3.2-1988.  The NRC has determined that using a Government-unique 

standard would be justified.  The NRC declined to use the ANS standard when the fatigue 

management provisions in Subpart I of 10 CFR Part 26 were adopted in 2008.  (73 FR 16966; 

March 31, 2008, at 17170 (second and third column)).  The voluntary alternative for managing 

cumulative fatigue through a maximum average work hours requirement in this proposed rule 

has no counterpart in ANSI/ANS-3.2-1988 that could be adopted to manage cumulative fatigue, 

and the NRC declines to reconsider its overall decision in the 2008 rulemaking not to adopt the 

fatigue management approach embodied in the ANS standard.  Accordingly, the NRC 

concludes that there are no voluntary consensus standards that could be adopted in lieu of the 

proposal to adopt the Government-unique standard in this proposed rule. 

 

XI. Finding of No Significant Environmental Impact: Availability 

 
The Commission has determined under the National Environmental Policy Act of 1969, 

as amended, and the Commission’s regulations in Subpart A of 10 CFR Part 51, that this 

proposed rule, if adopted, would not be a major Federal action significantly affecting the quality 

of the human environment and, therefore, an environmental impact statement is not required.  

This proposed rule would allow licensees of nuclear power reactors to voluntarily use a different 

method from the one currently prescribed in the NRC’s regulations for determining whether 

certain nuclear power plant workers must be afforded time off from work. 
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The NRC has determined that the voluntary alternative for determining time off would not 

significantly alter the likelihood that there will be an increase in fatigued workers causing 

operational problems or a radiological event, or being unable to properly perform their functions.  

The voluntary alternative would provide affected licensees with a more-easily implemented 

approach for determining when subject individuals must be afforded the time off.  Because the 

NRC’s regulatory objective would continue to be met under the voluntary alternative adopted in 

this proposed rule, there should be no change in environmental impacts, during operation or 

while the nuclear power plant is in shutdown, as compared with the environmental impact of the 

current rule. 

The primary alternative to this action would be the no-action alternative.  The no-action 

alternative could result in a greater administrative burden on nuclear power plant licensees in 

complying with the minimum days off requirements in the current rule, as compared with the 

alternative to the minimum days off requirements that would be voluntarily selected under the 

proposed rule.  In addition, individuals subject to minimum days off requirements could 

personally believe that their quality of life and work conditions are less under the no-action 

alternative, as compared with the alternative maximum average work hours requirements that 

could be voluntarily selected under the proposed rule. 

The no-action alternative would provide little or no environmental benefit.  In addition, 

the no-action alternative has led nuclear power plant licensees to use work scheduling 

approaches that, for example, reduce their capability to use the most knowledgeable workers in 

responding to plant events and conditions.  This may provide less safety and greater risk as 

compared with the scheduling approaches that licensees would be allowed to use under the 

alternative to the minimum days off requirements under the proposed rule. 

For these reasons, the NRC concludes that this rulemaking would not have a significant 

adverse impact on the environment.  This discussion constitutes the environmental assessment 

for this proposed rule.  However, public stakeholders should note that the NRC is seeking public 
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participation.  Comments on any aspect of this environmental assessment may be submitted to 

the NRC as indicated under the ADDRESSES section. 

 

XII. Paperwork Reduction Act Statement 

 
This proposed rule does not contain new or amended information collection 

requirements subject to the Paperwork Reduction Act of 1995 (44 U.S.C. 3501 et seq.).  

Existing information collection requirements were approved by the Office of Management and 

Budget (OMB), control number XXXX-XXXX. 

 

Public Protection Notification 

The NRC may not conduct or sponsor, and a person is not required to respond to, a 

request for information or an information collection requirement unless the requesting document 

displays a currently valid OMB control number. 

 

XIII. Regulatory Analysis 

 
The NRC has not prepared a full regulatory analysis for this proposed rulemaking.  The 

NRC has determined that the proposed maximum average work hours requirement would 

provide reasonable assurance that subject individuals are not impaired due to cumulative 

fatigue caused by excessive work hours.  As such, adequate implementation of the alternative 

approach would maintain reasonable assurance that persons subject to work hour controls can 

safely and competently perform their assigned duties and therefore meets the intent of the 

current minimum days off requirement.  The 2008 10 CFR Part 26 final rule contained a 

regulatory analysis to support the minimum days off requirement.  Because the proposed 

voluntary approach would offer licensees an equivalent minimum days off alternative that is 
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equally effective at managing cumulative fatigue, the 2008 final rule regulatory analysis also 

supports this proposed rule. 

Furthermore, both nuclear power plant licensees and individuals subject to the NRC’s 

existing requirements in 10 CFR 26.205(d)(3) governing minimum days off would derive 

substantial benefits if the NRC were to adopt an alternative approach for controlling cumulative 

fatigue through maximum average work hours that could be voluntarily adopted by those 

licensees.  In addition, the NRC concludes that providing a voluntary alternative would maintain 

the ability of those licensees to continue using scheduling practices that have a positive safety 

benefit.  The NRC’s conclusions in this regard are based upon information presented by two 

petitioners for rulemaking seeking changes to the work hour controls in 10 CFR 26.205, NEI’s 

request for enforcement discretion of those same regulatory provisions in 10 CFR 26.205, 

evidence gathered from stakeholders at the three public meetings, and analysis performed by 

the NRC staff and explained in a January 4, 2011, memorandum and a February 28, 2011, 

memorandum to the Commission.  In these memoranda, the NRC staff documented its 

evaluation of the options available to the Commission to address the concerns raised in the 

petitions for rulemaking and request for enforcement discretion.  At the February 8, 2011, 

Commission briefing on the implementation of 10 CFR Part 26, stakeholders appeared to 

support the use of an expedited rulemaking process to address the issues presented by the 

industry.  In view of all of this information, the NRC did not see any value in preparing a more 

detailed regulatory analysis for this proposed rule.  The NRC requests public comment on this 

draft regulatory analysis.  Comments on the draft regulatory analysis may be submitted to the 

NRC as indicated under the ADDRESSES section of this document. 

 

XIV. Regulatory Flexibility Certification 
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Under the Regulatory Flexibility Act (5 U.S.C. 605(b)), the NRC certifies that this 

proposed rule will not, if promulgated, have a significant economic impact on a substantial 

number of small entities.  This proposed rule affects only licensees that do not fall within the 

scope of the definition of “small entities” set forth in the Regulatory Flexibility Act or the size 

standards established by the NRC (10 CFR 2.810). 

 

XV. Backfitting 

 
The NRC has determined that the Backfit Rule, 10 CFR 50.109, would not apply to this 

proposed rule, nor would the proposed rule be inconsistent with any of the finality provisions in 

10 CFR Part 52.  The proposed rule, in 10 CFR 26.205(d)(7), would provide nuclear power plant 

licensees with a voluntary alternative for compliance with the existing controls in 

10 CFR 26.205(d)(3) governing minimum days off for certain nuclear power plant workers.  

Licensees would be free to comply with either the existing rule’s requirements governing 

minimum days off or with the proposed alternative requirements in 10 CFR 26.205(d)(7).  The 

NRC concludes that a backfit analysis would not be required for this proposed rule because this 

proposed rule would not contain any provisions that constitute backfitting. 

The proposed rule would not be inconsistent with any finality provisions in 

10 CFR Part 52.  No standard design certification rule or standard design approval issued under 

10 CFR Part 52, or currently being considered by the NRC, addresses fitness-for-duty 

requirements in 10 CFR Part 26.  Accordingly, there are no issues resolved in those design 

certification rules or design approvals that would be within the scope of the minimum days off 

controls in this proposed rule.  In addition, the NRC has not issued any combined licenses 

under 10 CFR Part 52.  Hence, there are currently no holders of combined licenses who would 

be protected by applicable issue finality provisions.  The NRC concludes that this proposed rule 
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would not contain any provisions that would be inconsistent with any of the finality provisions in 

10 CFR Part 52. 

 
List of Subjects in 10 CFR Part 26 
 

Alcohol abuse,  Alcohol testing,  Appeals,  Chemical testing,  Drug abuse,  Drug testing,  

Employee assistance programs,  Fitness for duty,  Management actions,  Nuclear power 

reactors,  Protection of information,  Reporting and recordkeeping requirements 

 
For the reasons set out in the preamble and under the authority of the Atomic Energy 

Act of 1954, as amended; the Energy Reorganization Act of 1974, as amended; and 5 U.S.C. 

553, the NRC is proposing to adopt the following amendments to 10 CFR Part 26.  

 
PART 26 – FITNESS FOR DUTY PROGRAMS   
 
 1.  The authority citation for Part 26 continues to read as follows: 
 

Authority:  Secs. 53, 81, 103, 104, 107, 161, 68 Stat. 930, 935, 936, 937, 948, as 

amended, sec. 1701, 106 Stat. 2951, 2952, 2953 (42 U.S.C. 2073, 2111, 2112, 2133, 2134, 

2137, 2201, 2297f); secs. 201, 202, 206, 88 Stat. 1242, 1244, 1246, as amended (42 U.S.C. 

5841, 5842, 5846). 

 

 2.  Section 26.203 is amended by revising paragraphs (d)(2), (e)(1), (e)(1)(i), and 

(e)(1)(ii) to read as follows: 

 
§ 26.203 General provisions. 

 

 *  *  *  *  * 

 

(d) *  *  * 
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(2) Records of shift schedules and shift cycles, or, for licensees implementing the 

requirements of § 26.205(d)(7), records showing the beginning and end dates of all averaging 

periods, of individuals who are subject to the work hour controls in § 26.205; 

 

 *  *  *  *   

 

(e) *  *  * 

(1) A summary for each nuclear power plant site of all instances during the previous 

calendar year when the licensee waived one or more of the work hour controls specified in 

§ 26.205(d)(1) through (d)(5)(i) and (d)(7) for individuals described in § 26.4(a).  The summary 

must include only those waivers under which work was performed.  If it was necessary to waive 

more than one work hour control during any single extended work period, the summary of 

instances must include each of the work hour controls that were waived during the period.  For 

each category of individuals specified in § 26.4(a), the licensee shall report: 

(i) The number of instances when each applicable work hour control specified in 

§ 26.205(d)(1)(i) through (d)(1)(iii), (d)(2)(i) and (d)(2)(ii), (d)(3)(i) through (d)(3)(v), and (d)(7) 

was waived for individuals not working on outage activities; 

(ii) The number of instances when each applicable work hour control specified in 

§ 26.205(d)(1)(i) through (d)(1)(iii), (d)(2)(i) and (d)(2)(ii), (d)(3)(i) through (d)(3)(v), (d)(4) and 

(d)(5)(i), and (d)(7) was waived for individuals working on outage activities; and 

 

  *  *  *  *  * 

 

 3.  Section 26.205 is amended by revising paragraphs (b)(5), (d)(4), (d)(5)(i), (d)(5)(ii), 

and (e)(1)(i) and the introductory text of paragraph (d)(3), and adding a new paragraph (d)(7) to 

read as follows: 
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§ 26.205 Work hours. 

 

  *  *  *  *  * 

 

(b) *  *  * 

(5) Incidental duties performed off site.  Licensees may exclude from the calculation of 

an individual’s work hours unscheduled work performed off site (e.g., technical assistance 

provided by telephone from an individual’s home), provided the total duration of the work does 

not exceed a nominal 30 minutes during any single break period.  For the purposes of 

compliance with the minimum break requirements of § 26.205(d)(2), and the minimum days off 

requirements of § 26.205(d)(3) through (d)(5) or the maximum average work hours 

requirements of § 26.205(d)(7), such duties do not constitute work periods, work shifts, or hours 

worked. 

 

 *  *  *  *  * 

 

(d) *  *  * 

(3) Licensees shall either ensure that individuals have, at a minimum, the number of 

days off specified in this paragraph, or comply with the requirements for maximum average work 

hours in § 26.205(d)(7).  For the purposes of this section, a day off is defined as a calendar day 

during which an individual does not start a work shift.  For the purposes of calculating the 

average number of days off required in this paragraph, the duration of the shift cycle may not 

exceed 6 weeks. 

 

  *  *  *  *  * 
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 (4) During the first 60 days of a unit outage, licensees need not meet the requirements of 

§ 26.205(d)(3) or (d)(7) for individuals specified in § 26.4(a)(1) through (a)(4), while those 

individuals are working on outage activities.  However, the licensee shall ensure that the 

individuals specified in § 26.4(a)(1) through (a)(3) have at least 3 days off in each successive 

(i.e., non-rolling) 15-day period and that the individuals specified in § 26.4(a)(4) have at least 1 

day off in any 7-day period; 

 

 (5) *  *  * 

(i) During the first 60 days of a unit outage or a planned security system outage, 

licensees need not meet the requirements of § 26.205(d)(3) or (d)(7).  However, licensees shall 

ensure that these individuals have at least 4 days off in each successive (i.e., non-rolling) 15-

day period; and 

(ii) During the first 60 days of an unplanned security system outage or increased threat 

condition, licensees need not meet the requirements of § 26.205(d)(3), (d)(5)(i), or (d)(7). 

 

 *  *  *  *  * 

 

(7) Licensees may, as an alternative to complying with the minimum days off 

requirements in § 26.205(d)(3), comply with the requirements for maximum average work hours 

in this paragraph.  Licensees voluntarily choosing to comply with the alternative maximum 

average work hours requirements in this paragraph are not relieved from complying with all 

other requirements in § 26.205 other than § 26.205\(d)(3). 

 (i) Individuals may not work more than a weekly average of 54 hours, calculated using a 

rolling period of up to six (6) weeks. 
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 (ii) Each licensee shall state, in its FFD policy and procedures required by 

10 CFR 26.27, whether the licensee is complying with the minimum days off requirements in 

§ 26.205(d)(3) or maximum average work hours requirements in § 26.205(d)(7). 

 

 (e) *  *  * 

 

 (1) *  *  * 

(i) Individuals whose actual hours worked during the review period exceeded an average 

of 54 hours per week in any shift cycle while the individuals’ work hours are subject to the 

requirements of § 26.205(d)(3) or in any period of up to 6 weeks while the individuals’ work 

hours are subject to the requirements of § 26.205(d)(7); 

 

 *  *  *  *  * 

 
 4. Section 26.207 is amended by revising paragraphs (a) and (b) to read as follows: 

 

§ 26.207 Waivers and assessments. 

 

(a) Waivers. Licensees may grant a waiver of one or more of the work hour controls in 

§ 26.205(d)(1) through (d)(5)(i) and (d)(7), as follows: 

 

 *  *  *  *  * 

 

(b) Force-on-force tactical exercises. For the purposes of compliance with the minimum 

days off requirements of § 26.205(d)(3) or the maximum average work hours requirements of 

§ 26.205(d)(7), licensees may exclude shifts worked by security personnel during the actual 
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conduct of NRC-evaluated force-on-force tactical exercises when calculating the individual’s 

number of days off or hours worked, as applicable. 

 

 *  *  *  *  * 

 
5. Section 26.209 is amended by revising paragraph (a) to read as follows: 

 

§ 26.209 Self-declarations. 

 (a) If an individual is performing, or being assessed for, work under a waiver of one or 

more of the requirements contained in § 26.205(d)(1) through (d)(5)(i) and (d)(7) and declares 

that, due to fatigue, he or she is unable to safely and competently perform his or her duties, the 

licensee shall immediately stop the individual from performing any duties listed in § 26.4(a), 

except if the individual is required to continue performing those duties under other requirements 

of10 CFR Part 26.  If the subject individual must continue performing the duties listed in 

§ 26.4(a) until relieved, the licensee shall immediately take action to relieve the individual. 

 

  *  *  *  *  * 

 

 6. Section 26.2011 is amended by revising paragraphs (b)(2)(iii) and (d) to read as 

follows: 

 

§ 26.211 Fatigue assessments. 

 *  *  *  *  * 

 

(b) *  *  * 
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 (2) *  *  * 

 

 (iii) Evaluated or approved a waiver of one or more of the limits specified in 

§ 26.205(d)(1) through (d)(5)(i) and (d)(7) for any of the individuals who were performing or 

directing (on site) the work activities during which the event occurred, if the event occurred while 

such individuals were performing work under that waiver. 

 

  *  *  *  *  * 

 
 (d) The licensee may not conclude that fatigue has not or will not degrade the 

individual’s ability to safely and competently perform his or her duties solely on the basis that 

the individual’s work hours have not exceeded any of the limits specified in § 26.205(d)(1), the 

individual has had the minimum breaks required in § 26.205(d)(2) or minimum days off required 

in § 26.205(d)(3) through (d)(5), as applicable, or the individual’s hours worked have not exceed 

the maximum average number of hours worked in § 26.205(d)(7). 

 

  *  *  *  *  * 

 
   Dated at Rockville, Maryland, this xx th day of Xxxxx,  2011.  
 
          For the Nuclear Regulatory Commission. 
 

 
R. William Borchardt 
Executive Director  
   for Operations
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 (2) *  *  * 

 

 (iii) Evaluated or approved a waiver of one or more of the limits specified in § 26.205(d)(1) through (d)(5)(i) and 

(d)(7) for any of the individuals who were performing or directing (on site) the work activities during which the event 

occurred, if the event occurred while such individuals were performing work under that waiver. 

 

  *  *  *  *  * 

 
 (d) The licensee may not conclude that fatigue has not or will not degrade the individual’s ability to safely and 

competently perform his or her duties solely on the basis that the individual’s work hours have not exceeded any of the 

limits specified in § 26.205(d)(1), the individual has had the minimum breaks required in § 26.205(d)(2) or minimum days 

off required in § 26.205(d)(3) through (d)(5), as applicable, or the individual’s hours worked have not exceed the maximum 

average number of hours worked in § 26.205(d)(7). 

 

  *  *  *  *  * 

 
   Dated at Rockville, Maryland, this xx th day of Xxxxx,  2011.  
 
          For the Nuclear Regulatory Commission. 
 

 
R. William Borchardt 
Executive Director  
   for Operations  
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XII.  Paperwork Reduction Act Statement

The public burden for this information collection is estimated to 257 hours, which is insignificant.  Because the burden for this information collection is insignificant, Office of Management and Budget (OMB) clearance is not required.  Existing requirements were approved by the Office of Management and Budget, control number 3150-0146.



Abstract:

This proposed rule would allow holders of nuclear power plant operating licenses to voluntarily use a different method than the one currently prescribed in the NRC’s regulations for determining when certain nuclear power plant workers must be afford time off from work to ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  Licensees using the alternative method would calculate a maximum average of 54 hours worked over a 6-week rolling window.  Burden would not increase for ongoing requirements, such as scheduling work hours, recording calculations of work hours, or recording and trending problems regarding work hours.  Licensees choosing to use the alternate method would incur a one-time implementation burden to revise FFD procedures, modify their work hour tracking systems and individual work scheduling systems, and state in their FFD policies which method of fatigue management is being used.



The U.S. Nuclear Regulatory Commission is seeking public comment on the potential impact of the information collections contained in this proposed rule and on the following issues:

1. Is the proposed information collection necessary for the proper performance of the functions of the NRC, including whether the information will have practical utility?

2. Is the estimate of burden accurate?

3. Is there a way to enhance the quality, utility, and clarity of the information to be collected?

4. How can the burden of the information collection be minimized, including the use of automated collection techniques?



The public may examine and have copied for a fee publicly available documents, including the NRC Form 670, ‘‘Information Required for Making an Insignificant Burden Determination To Support a Decision That OMB Clearance Is Not Required,’’ at the NRC Public Document Room, One White Flint North, 11555 Rockville Pike, Room O–1 F21, Rockville, MD 20852. The NRC Form 670 and rule are available at the NRC worldwide Web site: http://www.nrc.gov/public-involve/doccomment/omb/index.html for 60 days after the signature date of this notice.



Send comments on any aspect of these proposed information collections, including suggestions for reducing the burden and on the above issues, by (INSERT DATE 30 DAYS FROM to the Information Services Branch (T–5 F52), U.S. Nuclear Regulatory Commission, Washington, DC 20555–0001, or by Internet electronic mail to INFOCOLLECTS.RESOURCE@NRC.GOV and to Christine J. Kymn, the Desk Officer, Office of Information and Regulatory Affairs, NEOB–10202 (3150–0011), Office of Management and Budget, Washington, DC 20503. Comments received after this date will be considered if it is practical to do so, but assurance of consideration cannot be given to comments received after this date. You may also e-mail comments to ckym@omb.eop.gov or comment by telephone at 202–395–4638.



Public Protection Notification

The NRC may not conduct or sponsor, and a person is not required to respond to, a request for information or an information collection unless the requesting document displays a currently valid OMB control number.






INFORMATION REQUIRED FOR MAKING AN INSIGNIFICANT BURDEN DETERMINATION
TO SUPPORT A DECISION THAT OMB CLEARANCE IS NOT REQUIRED


TITLE OF COLLECTION:  Attach document containing proposed information collection(s).


Alternative to Minimum Days Off Requirements in 10 CFR Part 26


DESCRIPTION OF COLLECTION


For rulemakings, provide, for each section that adds, deletes, or modifies information collections, all information requested in the table below.  For all other collections, provide a
general description of the information collection or a description of all modification(s) to the existing collection, and include all information specified in the table.


U.S. NUCLEAR REGULATORY COMMISSIONNRC FORM 670
(3-2011)


Section
Number
(Rules
Only)


Number
of


Respondents


Total
Burden
Hours


Change
(+ or –)


Description of Change


Revise FFD procedures to describe the process
for implementing the proposed voluntary
alternative in 10 CFR 26.205(d)(7). 
(One-time)


Modify work hour tracking system. 
(One-time)


Modify individual work scheduling system. 
(One-time)


State in FFD policies and procedures that
licnsees will comply with either 26.205(d)(3) or
26.205(d)(7).  (One-time)


Current Revised


10 CFR 1 22 1 1 1 23 27 1.67 27 63.74 +36.74
26.203(b)


10 CFR 1 22 1 1 1 23 133 7.67 133 301.74 +168.74
26.205(b)


10 CFR 1 22 1 1 1 23 33 2 33 77 +44
26.205(c)


10 CFR n/a 22 n/a 1 n/a 22 n/a .33 n/a 7.26 +7.26
26.205(d)(7)


TOTAL +257


RevisedCurrent


Number of
Responses per


Respondent


Total Number
of


Responses


RevisedCurrent


Burden
Hours per
Response


RevisedCurrent


Total
Burden
Hours


RevisedCurrent







YESHas NRC had any consultation with the public, industry groups, or other agencies, etc., regarding this proposed collection?
If yes, explain and indicate how any issues were addressed and resolved.


The NRC received a petition for rulemaking from the Nuclear Energy Institute (NEI) on September 3, 2010 requesting replacement of the minimum days off
requirements in 10 CFR 26.205(d) with a performance-based objective, consisting of an average of 54 hours worked per week, averaged over a calendar quarter. 
The NRC held a public meeting on November 18, 2010 to learn more from stakeholders about the unintended consequences of the current minimum days off
requirements.


NO


Does NRC expect to receive comments on this collection?  If yes, explain.


Are the information collections considered controversial?  If yes, explain.


YES NO


NOYES


PUBLIC COMMENT:


INFORMATION REQUIRED FOR MAKING AN INSIGNIFICANT BURDEN DETERMINATION
TO SUPPORT A DECISION THAT OMB CLEARANCE IS NOT REQUIRED


(Continued)


U.S. NUCLEAR REGULATORY COMMISSIONNRC FORM 670
(3-2011)


NEED FOR/USE OF COLLECTION: 
Under the proposed rule, NRC licensees and other entities subject to the requirements of 10 CFR Part 26, Subpart I, would be required to state in their fitness for
duty policies and procedures that they will comply with either the minimum days off provisions in 26.205(d)(3) or the maximum hours worked requirements in
26.205(d)(7) to mitigate cumulative fatigue of the applicable individuals at the nuclear power plant.  The current regulations in Part 26 implicitly require licensees
and other entities to describe the process for implemnting the minum days off requirements.  Licensees would incur one-time burdens to revise FFD procedures, and
modify work hours tracking systems and individual work scheduling systems.   These information collections are necessary to properly manage fitness for duty
programs and to enable effective and efficient regulatory oversight of affected liecensee and other entities.


EXPECTED IMPLEMENTATION DATE: 8/23/2011
SIGNATUREOIS APPROVAL


Tremaine U. Donnell
NRC Clearance Officer/OIS


DATE







XII.  Paperwork Reduction Act Statement 

The public burden for this information collection is estimated to 257 hours, which is 

insignificant.  Because the burden for this information collection is insignificant, Office of 

Management and Budget (OMB) clearance is not required.  Existing requirements were 

approved by the Office of Management and Budget, control number 3150-0146. 

 

Abstract: 

This proposed rule would allow holders of nuclear power plant operating licenses to 

voluntarily use a different method than the one currently prescribed in the NRC’s regulations for 

determining when certain nuclear power plant workers must be afford time off from work to 

ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  

Licensees using the alternative method would calculate a maximum average of 54 hours 

worked over a 6-week rolling window.  Burden would not increase for ongoing requirements, 

such as scheduling work hours, recording calculations of work hours, or recording and trending 

problems regarding work hours.  Licensees choosing to use the alternate method would incur a 

one-time implementation burden to revise FFD procedures, modify their work hour tracking 

systems and individual work scheduling systems, and state in their FFD policies which method 

of fatigue management is being used. 

 

The U.S. Nuclear Regulatory Commission is seeking public comment on the potential impact of 

the information collections contained in this proposed rule and on the following issues: 

1. Is the proposed information collection necessary for the proper performance of the functions 

of the NRC, including whether the information will have practical utility? 

2. Is the estimate of burden accurate? 

3. Is there a way to enhance the quality, utility, and clarity of the information to be collected? 

4. How can the burden of the information collection be minimized, including the use of 



automated collection techniques? 

 

The public may examine and have copied for a fee publicly available documents, including the 

NRC Form 670, ‘‘Information Required for Making an Insignificant Burden Determination To 

Support a Decision That OMB Clearance Is Not Required,’’ at the NRC Public Document Room, 

One White Flint North, 11555 Rockville Pike, Room O–1 F21, Rockville, MD 20852. The NRC 

Form 670 and rule are available at the NRC worldwide Web site: http://www.nrc.gov/public-

involve/doccomment/omb/index.html for 60 days after the signature date of this notice. 

 

Send comments on any aspect of these proposed information collections, including suggestions 

for reducing the burden and on the above issues, by (INSERT DATE 30 DAYS FROM to the 

Information Services Branch (T–5 F52), U.S. Nuclear Regulatory Commission, Washington, DC 

20555–0001, or by Internet electronic mail to INFOCOLLECTS.RESOURCE@NRC.GOV and to 

Christine J. Kymn, the Desk Officer, Office of Information and Regulatory Affairs, NEOB–10202 

(3150–0011), Office of Management and Budget, Washington, DC 20503. Comments received 

after this date will be considered if it is practical to do so, but assurance of consideration cannot 

be given to comments received after this date. You may also e-mail comments to 

ckym@omb.eop.gov or comment by telephone at 202–395–4638. 

 

Public Protection Notification 

The NRC may not conduct or sponsor, and a person is not required to respond to, a 

request for information or an information collection unless the requesting document displays a 

currently valid OMB control number. 

 

mailto:INFOCOLLECTS.RESOURCE@NRC.GOV�


INFORMATION REQUIRED FOR MAKING AN INSIGNIFICANT BURDEN DETERMINATION
TO SUPPORT A DECISION THAT OMB CLEARANCE IS NOT REQUIRED

TITLE OF COLLECTION:  Attach document containing proposed information collection(s).

Alternative to Minimum Days Off Requirements in 10 CFR Part 26

DESCRIPTION OF COLLECTION

For rulemakings, provide, for each section that adds, deletes, or modifies information collections, all information requested in the table below.  For all other collections, provide a
general description of the information collection or a description of all modification(s) to the existing collection, and include all information specified in the table.

U.S. NUCLEAR REGULATORY COMMISSIONNRC FORM 670
(3-2011)

Section
Number
(Rules
Only)

Number
of

Respondents

Total
Burden
Hours

Change
(+ or –)

Description of Change

Revise FFD procedures to describe the process
for implementing the proposed voluntary
alternative in 10 CFR 26.205(d)(7). 
(One-time)

Modify work hour tracking system. 
(One-time)

Modify individual work scheduling system. 
(One-time)

State in FFD policies and procedures that
licnsees will comply with either 26.205(d)(3) or
26.205(d)(7).  (One-time)

Current Revised

10 CFR 1 22 1 1 1 23 27 1.67 27 63.74 +36.74
26.203(b)

10 CFR 1 22 1 1 1 23 133 7.67 133 301.74 +168.74
26.205(b)

10 CFR 1 22 1 1 1 23 33 2 33 77 +44
26.205(c)

10 CFR n/a 22 n/a 1 n/a 22 n/a .33 n/a 7.26 +7.26
26.205(d)(7)

TOTAL +257

RevisedCurrent

Number of
Responses per

Respondent

Total Number
of

Responses

RevisedCurrent

Burden
Hours per
Response

RevisedCurrent

Total
Burden
Hours

RevisedCurrent



YESHas NRC had any consultation with the public, industry groups, or other agencies, etc., regarding this proposed collection?
If yes, explain and indicate how any issues were addressed and resolved.

The NRC received a petition for rulemaking from the Nuclear Energy Institute (NEI) on September 3, 2010 requesting replacement of the minimum days off
requirements in 10 CFR 26.205(d) with a performance-based objective, consisting of an average of 54 hours worked per week, averaged over a calendar quarter. 
The NRC held a public meeting on November 18, 2010 to learn more from stakeholders about the unintended consequences of the current minimum days off
requirements.

NO

Does NRC expect to receive comments on this collection?  If yes, explain.

Are the information collections considered controversial?  If yes, explain.

YES NO

NOYES

PUBLIC COMMENT:

INFORMATION REQUIRED FOR MAKING AN INSIGNIFICANT BURDEN DETERMINATION
TO SUPPORT A DECISION THAT OMB CLEARANCE IS NOT REQUIRED

(Continued)

U.S. NUCLEAR REGULATORY COMMISSIONNRC FORM 670
(3-2011)

NEED FOR/USE OF COLLECTION: 
Under the proposed rule, NRC licensees and other entities subject to the requirements of 10 CFR Part 26, Subpart I, would be required to state in their fitness for
duty policies and procedures that they will comply with either the minimum days off provisions in 26.205(d)(3) or the maximum hours worked requirements in
26.205(d)(7) to mitigate cumulative fatigue of the applicable individuals at the nuclear power plant.  The current regulations in Part 26 implicitly require licensees
and other entities to describe the process for implemnting the minum days off requirements.  Licensees would incur one-time burdens to revise FFD procedures, and
modify work hours tracking systems and individual work scheduling systems.   These information collections are necessary to properly manage fitness for duty
programs and to enable effective and efficient regulatory oversight of affected liecensee and other entities.

EXPECTED IMPLEMENTATION DATE: 8/23/2011
SIGNATUREOIS APPROVAL

Tremaine U. Donnell
NRC Clearance Officer/OIS

DATE



From: Siu, Carolyn
To: Benowitz, Howard
Cc: RidsResPmdaMail Resource
Subject: Interoffice Concurrence on a Concurrence Package on Expedited Part 26, Subpart I Rulemaking
Date: Tuesday, April 05, 2011 3:26:43 PM

Good afternoon,
 
On 5 April 2011 Brian Sheron concurred on the subject package.  The original hardcopy is
in the mail, but in the meantime, please consider this email as concurrence of the Office of
Research.
 

Carolyn Siu
Fiction reveals truths that reality obscures.
Division line: 301-251-7430
Direct line: 301-251-7568
Fax: 301-251-7424
Email: Carolyn.Siu@nrc.gov
 

mailto:/O=USNRC/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=CCS1
mailto:Howard.Benowitz@nrc.gov
mailto:RidsResPmdaMail.Resource@nrc.gov
mailto:Carolyn.Siu@nrc.gov


From: Donnell, Tremaine
To: Benowitz, Howard
Cc: Rothschild, Trip; Nichols, Russell; Benney, Kristen
Subject: FW: 10 CFR Part 26, Proposed Rule, Insignificant Burden Determination
Date: Monday, April 18, 2011 11:20:26 AM

All,
 
OMB has approved the insignificant burden determination (NRC Form 670) for this proposed rule. 
The proposed rule can be published. 
 
Tremaine Donnell, Team Leader
Information Collections Team
Office of Information Services
301-415-6258
 

From: Donnell, Tremaine 
Sent: Thursday, April 07, 2011 12:19 PM
To: Benowitz, Howard
Cc: Rothschild, Trip; Nichols, Russell
Subject: 10 CFR Part 26, Proposed Rule, Insignificant Burden Determination
 
All,
 
The insignificant burden determination (NRC Form 670) for 10 CFR Part 26, Alternative to Minimum
Days Off Requirements, Proposed Rule was submitted to OMB today.  It normally takes 2 weeks for
this review, but I am requesting approval by 4/18/11.  I will follow-up with OMB next week and
provide any assistance to assist her in this review.  Upon receipt of approval, I will send out an
email.
 
Tremaine Donnell, Team Leader
Information Collections Team
Office of Information Services
301-415-6258 

mailto:/O=USNRC/OU=FIRST ADMINISTRATIVE GROUP/CN=RECIPIENTS/CN=86CCF5B5-A87D24E3-526DE076-C49516A
mailto:Howard.Benowitz@nrc.gov
mailto:Trip.Rothschild@nrc.gov
mailto:Russell.Nichols@nrc.gov
mailto:Kristen.Benney@nrc.gov


 
 
 

 
April 8, 2011 

 
 
MEMORANDUM TO:  R. W. Borchardt  
    Executive Director for Operations  
 
FROM:    Stephen G. Burns /RA/ 
    General Counsel 
 
SUBJECT:  STAFF REQUIREMENTS – SECY-11-0003 – STATUS OF 

ENFORCEMENT DISCRETION REQUEST AND RULEMAKING 
ACTIVITIES RELATED TO 10 CFR PART 26, SUBPART I, 
“MANAGING FATIGUE” AND SECY-11-0028 - OPTIONS FOR 
IMPLEMENTING AN ALTERNATIVE INTERIM REGULATORY 
APPROACH TO THE MINIMUM DAYS OFF PROVISIONS OF  

  10 CFR PART 26, SUBPART I, “MANAGING FATIGUE”  
 
 
Enclosed for your review and signature is a proposed rule package to amend 10 CFR Part 26, 
Subpart I, “Managing Fatigue.”  Pursuant to the March 24, 2011, Staff Requirements 
Memorandum (SRM) to SECY-11-0003 and SECY-11-0028, the Office of the General Counsel 
(OGC) developed this proposed rulemaking to offer licensees an alternative to the minimum 
days off requirements in § 26.205(d)(3).  In the March 24 SRM, the Commission delegated all 
rulemaking authority for this rulemaking to you.   
 
The proposed rule would amend the Nuclear Regulatory Commission’s (NRC) regulations 
governing the fitness for duty of workers at nuclear power plants.  These amendments would 
allow holders of nuclear power plant operating licenses the option to use a different method than 
the minimum days off requirements that are currently prescribed in the NRC’s regulations for 
determining when certain nuclear power plant workers must be afforded time off from work to 
ensure that such workers are not impaired due to cumulative fatigue caused by work schedules.  
The proposed alternative is a maximum average 54-hour work week, averaged over a 6-week 
rolling period. 
 
Consistent with the March 24 SRM, the NRC will provide a 30-day public comment period 
instead of the typical 75-day public comment period.   
 
 
CONTACT: Howard Benowitz, OGC 
  (301) 415-4060 
 
 
 
 
Due to the accelerated schedule directed by the Commission in the SRM, your signature is 
needed by April 13, 2011.  The SRM also directs the staff and OGC to provide the Commission 
with the proposed rule for information three days prior to submission to the Federal Register.  



R. W. Borchardt                                                  2 
 
Therefore, after you have signed the package, please forward it to the Commissioners for their 
information and inform my office of the date of this transmission. 
 
 
Enclosures: 
1. Federal Register Notice (ML110970485) 
2. Authority Statement (ML110970490) 
3. Notice of the Rule (ML110970492) 
4. EDO Daily Note (ML110970494) 
5. EDO Weekly Highlight (ML110970494) 
6. Congressional Letters (ML110970501) 
 



R. W. Borchardt                                                  2 
 
Due to the accelerated schedule directed by the Commission in the SRM, your signature is 
needed by April 13, 2011.  The SRM also directs the staff and OGC to provide the Commission 
with the proposed rule for information three days prior to submission to the Federal Register.  
Therefore, after you have signed the package, please forward it to the Commissioners for their 
information and inform my office of the date of this transmission. 
 
 
Enclosures: 
1. Federal Register Notice (ML110970485) 
2. Authority Statement (ML110970490) 
3. Notice of the Rule (ML110970492) 
4. EDO Daily Note (ML110970494) 
5. EDO Weekly Highlight (ML110970494) 
6. Congressional Letters (ML110970501) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
ADAMS Accession No.:  ML110970505 (package) ML110970478 (memo) 
Office: OGC/RMR OGC/RMR OGC OGC 
Name: H. Benowitz B. Jones T. Rothschild S. Burns/RA/ 
Date: 04/7/2011 04/7/2011 04/8/2011 04/8/2011 
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