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MILITARY OPERATIONAL RADIUM-226. DOCKET ID: NRC-2011-0146

Dear Ms. Bladey:

Please accept the enclosed comments.

Sincerely,

Stewart W. Black, P. G.
Acting Deputy Director
Brownfields and Environmental Restoration Program
Department of Toxic Substances Control

cc: Stephen A. Woods, Chief
Division of Food, .Drug, and Radiation Safety
California Department of Public Health
1500 Capitol Avenue, MS 7600
P.O. Box 997377
Sacramento, CA 95899-7377

cc: Continued on the next page.
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cc: Continued.

Robert L. Johnson
Office of Federal and State Materials and Environmental Management Programs
Division of Waste Management and Environmental Protection
U. S. Nuclear Regulatory Commission
Washington, DC 20555-0001



NUCLEAR REGULATORY COMMISSION
10 CFR PARTS 30 AND 150

Proposed Generic Communications;
Draft NRC Regulatory Issue Summary
2011-XX; NRC Regulation of Military

Operational Radium-226

California Department of Toxic Substances Control (DTSC) Comments:

DTSC appreciates the effort of the United States Nuclear Regulatory Commission
(NRC) to clarify certain issues that have been identified with interpretation of the Energy
Policy Act of 2005 and the policy statement issued by the NRC in its final rule. DTSC
offers comment on the jurisdictional issues and the clarification of. military radium-226
that is subject to NRC regulation described in the Draft Regulatory Issue Summary
(RIS).

NRC Jurisdiction - DTSC understands that the NRC's determination that confirmed
military radium-226 contamination on a military site that is planned for transfer to the
public is subject to NRC regulation will be implemented through the NRC's military
licensing program. DTSC requests that the final RIS clarify whether this regulatory
approach prohibits an Agreement State from exercising Atomic Energy Act (AEA) or
state law jurisdiction over any post-remediation residual radium-226 contamination after
transfer of the site from the military to the public.

If an Agreement State may exercise AEA jurisdiction after transfer, DTSC requests that
the final RIS clarify whether the Agreement State must first apply to NRC for an
amendment to its Agreement.

NRC Regulation - If, as a result of the NRC exercising its AEA jurisdiction, an
Agreement State is prohibited from exercising AEA or state law jurisdiction over any
post-remediation residual radium-226 contamination after transfer of the site from the
military to the public, DTSC requests that NRC broaden the scope of its regulatory
jurisdiction to include, on a case-by-case basis, suspected military radium-226
contamination in landfills for which the military has agreed or been ordered to remediate
pursuant to CERCLA or state hazardous substance cleanup laws. NRC broadening its
regulatory jurisdiction to include such landfills will ensure finality of the military
remediation. A good example of this situation exists at Hunters Point Shipyard at
Installation Restoration Sites 7 and 18 where the United States Department of the Navy
suspects that military radium-226 contamination is present in the landfill, but no
sampling completed to date has confirmed its presence.

Remediation of hazardous substances at landfills under CERCLA and state law often
use containment as a remedy. The military's selection of containment as a remedy
allows the use of limited sampling strategies to characterize all of the contaminants
present in landfills. A limited sampling strategy may reveal military radium-226
contamination during some landfill investigations, but not during others. The inability to



confirm the presence of radium-226 contamination through limited sampling will not,
however, rule out selection of containment as the remedy. The addition of unnecessary
investigation just to "confirm" military radium-226 contamination will result in adding
unnecessary costs and time delays to the remedial process.

Based on the above, DTSC requests that NRC issue a final RIS that broadens the
scope of the NRC's regulatory jurisdiction to include, on a case-by-case basis,
suspected military radium-226 contamination in landfills for which the military has
agreed or been ordered to remediate pursuant to CERCLA or state hazardous
substance cleanup laws. DTSC's position is that this approach should apply at both
National Priority List (NPL) sites as well as at non-NPL sites to arrive at consistent
remedies that are protective of human health and the environment.


