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Supplement to October 20, 2011 Emergency Enforcement Petition (10CFR2.206)
to Suspend the Restart and Operation of the North Anna Nuclear Power Station

Mr. Borchardt:

Attached please find the supplemental request of Beyond Nuclear, Not On Our Fault
Line, Virginia Chapter of the Sierra Club, Saprodina Associates, Alliance for Progressive
Values and Planetary Health, Inc., also known as the Petitioners, regarding new
information and additional requested enforcement action as pertain to the requested
suspension of the broposed post earthquake restart and operation of the North Anna

nuclear power plant.

NEW AND SUPPLEMENTAL DOCUMENTATION
The Petitioners submit the Department of Justice (DOJ) Memorandum dated May 11,
1977.

! “pecommending Against Prosecution of Virginia Electric Power Company for Failure to Disclose Geological Fault,”
Mr. James W. Moorman, Acting Assistant Attorney General, Land and Natural Resources Division, Bradford F.
Whitman, Pollution Control Section, U.S. Department of Justice, May 11, 1977.
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The Department of Justice Memorandum establishes that both the United States Atomic
Energy Commission (AEC) and then the newly formed United States Nuclear
Regulatory Commission (NRC) colluded with Virginia Electric Power Company
(VEPCO) in the falsification of documentation to conceal the existence of an earthquake
fault under the North Anna nuclear power plant during the initial construction permitting

and operational license process.

The DOJ memo states,

“In fact, the documents reveal a consistent policy by VEPCO of not filing during this
period any formal document either by way of confirmatory letter, interim investigative
report or amendment to the Safety Analysis Report which would have apprised the
ASLB and the public of the fault.”

The DOJ memo identifies that beginning in June 1975 after the NRC’s inauguration in
January 1975, the new agency carried on to conceal and shield Virginia Electric Power
Company from criminal prosecution for the violation of federal law [18 U.S.C. 1001 ]
concerning the withholding and falsification of material fact in the federal licensing of the
North Anna nuclear power station.

The DOJ memo further concludes that the Justice Department could not proceed with
the criminal prosecution of VEPCO by stating:

“...we would have a much stronger case against VEPCO but for the actions of the NRC
in sanctioning the continued construction by VEPCO and concealing on its own part

from the ASLB (Atomic Safety Licensing Board) the discovery of a fault.”

- “VEPCO would call as witnesses virtually the entire Office of Regulation of the NRC to

2 |bid, DOJ Memo. p.15

? |bid, DOJ Memo, p.15



testify that they were well aware of the fault and had determined not to take any

immediate action to halt construction or to reopen the hearings.” *

“[T]he possibility of successful criminal prosecution of VEPCO... is dictated largely by
the actions of the Commission itself which in the best light can be characterized as ill-
considered and inept, and perhaps more realistically, as demonstrating a pervasive bias
against public scrutiny which a project of this importance deserves and is entitled under
federal law. Had it not been for the persistent efforts by Mrs. Allen and her group, it is
entirely likely that the NRC would not even have convened a full adjudicatory hearing on
the fault question or have assessed penalties against VEPCO. | deeply regret that
criminal sanctions may not be brought against VEPCO for misconduct in an area of

such major importance as the civil construction of nuclear reactors.”

The Petitioners additionally submit the November 2, 2011 letter from Project On

Government Oversight (POGO) to the Chairman of the U.S. Nuclear Regulatory.®

The POGO letter identifies that a large amount of documents relating to the original
siting and licensing of the North Anna nuclear power plant on an earthquake fault is
under lock and key by NRC order at the University of Virginia library.

In the letter POGO requests of the NRC Chairman;
“Nearly 35 years later, these concerns still have great resonance, and should not be

swept under the rug. The NRC should promptly release the documents at the University

* Ibid, DOJ memo, p. 15
% Ibid. DOJ memo, p.16

& “pOGO asks NRC to Release North Anna Nuclear Power Station Records,” Project On Government Oversight,
November 2, 2011, http://www.pogo.org/pogo-files/letters/nuclear-securitv-safetv/nss-pp-20111101.htm| No

ADAMS accession number presently available,



of Virginia so the public can determine their relevance to current safety decisions. The
fact that a recent destructive earthquake was twice as great as the design basis for
reactors whose siting and licensing was the product of a regulatory failure underscores

the importance of an amended license and heightened transparency.”’

ADDITIONAL REQUESTED ACTION
Therefore, in addition to the emergency enforcement actions requested in the October
20, 2011 petition jointly filed under 10 CFR 2.206, the petitioners join in POGO’s
request for the agency to make public all records currently being withheld in the
University of Virginia library pertaining to the North Anna nuclear power plant as
pertains to siting the reactors on an earthquake fault. This documents as made public
should then be incorporated into a transparent decision making process for the restart

and operation of the North Anna units.

The Petitioners reiterate their October 20, 2011 requested enforcement action that the
NRC issue an Order to Dominion to make application through the transparency and
disclosure process of a license amendment request as amplified by POGO letter and

the proffered new information.

Given the referenced history and the DOJ finding of “a consistent policy by VEPCO of
not filing during this period any formal document either by way of confirmatory letter,
interim investigative report or amendment to the Safety Analysis Réport which would
have apprised the ASLB and the public of the fault,” the Petitioners further request that
the NRC not allow VEPCO to proceed with any additional license basis changes for the
Design Basis Earthquake under the 10 CFR 50.59 process which would provide
earthquake related licensing basis changes with the further non-disclosure cover of a

corporate proprietary veil.

7 Ibid.



Sincerely,

Paul Gunter and Kevin Kamps

Beyond Nuclear

6930 Carroll Avenue Suite 400

Takoma Park MD, 20912

Tel. 301 270 2209

Email: paul@beyondnuclear.org Web: www.beyondnuclear.org

Thomas Saporito, Senior Consultant

Saprodani Associates

Post Office Box 8413

Jupiter, FL 33468

Email: thomas@saprodani-associates.com Web: http://Saprodani-Associates.com
Phone: (561) 972-8363 Fax: (561) 972-8363

Paxus Calta

Not On Our Fault Line

56 Tupelo Ridge Rd.

Louisa, VA 23093

Phone: 541-505-0803

Email: paxus.calta@gmail.com

John A. Cruickshank, Chair

Sierra Club - Virginia Chapter

422 East Franklin St.

Richmond, VA 23219

Phone: 434 973-0373 .

Email: jcruickshank4d@gmail.com Web: http://www.vasierraclub.org/

Scott Price

Public Policy Director

Alliance for Progressive Values

PO Box 14664

Richmond Va. 23221

Phone: 804-573-9635

Email: sprice@apvonline.org Web: www.APVonline.org

Alex Jack
Planetary Health, Inc.
305 Brooker Hill Road



Becket, MA 01223
Phone: 413-623-0012
Email: shenwa@bcn.net Web:www.amberwaves.org

November 2, 2011
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Power Compnn/ for Failure to Disclo,e a Geological
~Fault (18 U, C 1001)
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I
. . DISTCORY OF TEE CASE

In 1975 the Laund and HWatural Resources Division,
at the request of a citizen Qirs. June Allen), commence:d an
investigation to determine whether violations of 18 U.S.C.°
1001 way have been commlitted by Virginia flectric Power .
Coupany or any of its conzultants by the filiny of certain
statements with the Iuclear Regulatory Cormission in the
period from 1971 through 1973 that no fault was suspected
or known at the site. In June 1975, we aslied the Ixecutive
Legal Dircector of the 1RC, Howard Shapar, for his opinion ac
to whether a criminal action was wvarranted. e replied by

"lettex of June 20, 1975 that he did not bolieve a criminal
action was warranLed because we lacled proof of intent Ly
the company to file false statements. In response to our
request for all pertinent documents and. materials, he sub-
mitted files of the Coumission including deposfitions and
exhiblts to several aseucy proceedings. An intensive exaw-
ination of all. the records of the NRC was conducted. 1In
addition, materials were submitted to us by Mrs., Allen,
Chairman of the Horth Anna Environmental Cealition, and we
ericwed these docwaents in detail. :

The lluclear Regulatory Commaission determined L‘aL
the fault discovered under the four nuclear reactors at
the North Amma plant was not "capable” in terws of the I'RC
repulations (10 C.F.W. Part 100, Appondix A) and thererove
wag not a threat to the safety of the plant. Accorlinply,
the NRC denied an zpplicatien by the Horth. Anna Environmental
Coalition to revoke the permits for the veactors. The
Commission decision was upheld by the Court of Appeals for
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~.the Distfict of Coluabia. The HRC in a ceparate proceadine,
hovever, levied penalties in the amount of $32,500 against
VEPCO for the making of material falue statements caﬁccrninﬂ
the fault. This case Is presently on appeal in the Fourth
Circuit Court of Appeals. For the purpose of the asecncy
proceedings, it was stipulated that "intert" was not an
element of the offense under the Atomic Fnergy Act, 42 U.S.C.
2236 and 2282, The NRC found that the record would not

support a finding of willful or - deliberate false statements
by VEPCO. - L ' s ; '

_ After our review of the documents, we deeilded that

a nunber of the company~officials should be requested to
submit additional waterials and to answer questions einca
they had not been questioned by any of the investipators of

the NRC and the isgue of "geienter” on. the part of VEPCO in
fact had not even been examined. .We asked Mr. Maupin, counsel
. for VEPCO, whether he would submlt VEPCO ewployees for deposition
under oath in lieu of grand jury testimony; he consented te this
procedure. Tyelve VEPCO dfficials and one former VEPCO official
wexe deposed at the Department; each official was advised at

the outset of hig I'ifth Amendment rights and was dccompaniad

by counsel at the depogsition. Additional documents were sub-
mitted. lowever, it was not until virtually the end of the
investigation -process, when we contacted Stene & Vebster
Fngineering Corporation,. VEPCO'a nrchitect-cngcineer for the
lorth Anna project, that counsel for VEPCO "discovered" a file
entitled "Arendment 20", wvhich included draft safety analysis
report amendments prepared by Stone & Webster disclosing the
. geological feult. We established at the depositions that VEPCO
peraonnel deleted all references to the fault and filed the
anendment on July 31, 1973 with the statement that no fault

was known at the site. ' : '

' Finally, a scgsion was held with Mr. Maupin to describe
potential criminal charpes. Two additional conferences were held
with VEPCO's newly retained counsel, Herbert J. Miller, during

the weeks of April 23 and May 2, 1977. lie was advised by lr. Taft
that we were reconsidering our evidence and would contact him prior
to any further actlon. .

©IX

ELEMENTS OF_THE OFFERSE UNDER 13 U.$.C. 1001

Section 1001 makes it a felony punishable Ly $15,000
. fine, or imprisonment for 5 years, or both, knowingly and will-
fully to falaify, conceal or cover up a material fact in a matter
within the jurisdiction of any United States Department or Agency
" or to make any falsc, filctitious or fraudulent statement or repre-
" gsentation or to make or use any document lknowing the same the ‘con-
tain any false statements, _— :
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It is well established that the false statement or
concealed fact wust be found "material”. Materiality is defined
as the ' natural tendency of the document or statomont fa inflicoce
or affect the agency action., Whether or not tle avencv in fact
relied upon the statement or suffered any snecific harm is irrele-
vant to the prosecution. Second, the Government must show that
the defendent "knowingly and willfully" filed 2 false statement .
or conceeled a material fact.. In gseveral of the leadine cases
the courta have taken a broad view of thls requirement to include
a reckless digregard on the part of the defendant as to the truth

or falsity of the document. In other cases, the courte applied the
traditional definition of lLnowing and willful, {.e. deliberately

and with knowledpe of the falsity and not by mistake or inadvertence.

IIL

SUMHARY OF TUL EVIDENCE
A, 1979 to 1973 - '

The evidence shows that Stone & Vebster discovered a
chlorite scam in the excavation for Unit 1 in 1970 which its
chief geolopist exoamined as a possible fault. lle has testified
Lefore the Cormission that althouph the presence of chlorite
itself 1s an indicatlion in.some cases of movement along a fault,
in this particular casc he.belleved it resulted from weathering
of the rock and that other characteristics of a fault, primarils
offset or displacement, were not present. Three private seologists -

-not cmployed by the company dLd visit the site in 1970 and did
s conclude that a fault existed although the VEFCO represantative

vho accormanied them to the gite and wag urskilled In reolopy
does not recall beiunp advised by any of ther that a fault was
present. In any cvent, Stone & Vebster did not notify VEPCO
formally of the possibility that this feature was a peolorical |
fault but instead proceeded with excavation and construction of
the units. The presence of the chlorite seam.was reported to

the Atomdc Energy Cormission in the applicant's Preliminary
Safety Analysis Report (PSAR)., In 1971 an extension of the sare
fecature was discovered at the sitc of the second group of rcactors,
Units 3 and 4. Rut until excavation for Unit Z in April, 1973,
the geologlsts had not obgerved any offaet along the chlorite
geam. In view of the disaprecment among the experts as to the
characteristics of the chlorittvgeam underlying Unit 1, the
publication by the Atomic Energy Commission at: that time of
instructiona encouraging applicants not to file all technieal
revorts with the Comission, and the Tact that VEPCO Jdid make
reference in fts PSAR to the chlorite seam, we believe that there
was no basis for a eriminal prosccution prior to April, 1973,



ings for the four unita was as follows. TFor Units

-l -

L. 1973

As of ApTil, 1073 the status of the licnnsing

.

roceed-

1 snd 2 the
applicant had flled for prolimina*y review on March 16, 1973

its Final Sefety Analysis Report (FSAR). On April 17, 1973 the
NRC advised VEPCO that the FSAR was deflcient in a number of - -
reapects and, In addition, spacifiecally called for subrission of

peological zeports. On April 30, 1973 the TSAR for Units 1 aud

2 wac filed by VEPCO (73 copiles) and accepted for final review
although the applicant had not yet corrected the deficiencies Mo
hearings had bteen scheduled with respect to the operating liceunse
application (i.c. the FSAR) for Units 1 and 2. The construction
permit had, of course, been granted for Units 1 and 2 in 1971.

" With respect to Units 3 and 4 the PSAR had Leen filed

-on September 15, 1971; the TSAR conutiturcq the aprlication {for

construction perunits. lotice was subsequently issued of the

_establishicut of an Atomic Safety and Liceusinrg Board to hold a -

public hearing and to issue the initial- decision ordexing the
Director of Regulation either to issue or denv the construction
permit. On April 6, 1973 the NRC staff subnitted itz final.
Safety Evaluation Report for Units 3 and 4, and on April 27,

19273 the ASLB couvened o prehearing conferencoe in Frcdellckbbdry,

‘Virginia to establish procedures for the forthcoming construction

permit hearing. The hearing itself is required Ly statute. 42
U.5.C. 2239, The ASLB, as scheduled, held construction pernit
hearings for Unilts 3 and 4 from May 7 through May 10, 1973 and
visited the site on May 8, 1973. The sole contested iasucs

-at thia hearing rclated to the discharse’ of heated water from

tiile two reactors into Lake Anna; .

On Apxril 24, 1973 John Brideis of Stone & Veksater
Englueering Corporation (S & W) telephioned Cli{foxrd Robinson,
VEPCO's aenginecr assipued to tha liorth Anna plant, to ndvisn
him of the discovery of a possible fault In the excavatioun for -
Unit 3. DBridels had visited the site at the request ef Mr,
Pastuszak, who originally had noticed an offset in the pit and
reported it to Mr. Rosenblad, also of S & VI, TIobinson stated
that. he told his supervisor, Mr. Allifood of the rossible
fault, and Alligood in turn told Mr. upcnccr Spencer told his
supervisor r, Jills, and finally lMr., Will tnld Willian PTOffltt
thcen Fxecutive Nnnnaer of Power Station nnginovrinw md Con-

_struction for VEPCO. Robinson and the § & V enpgincers viasited '

the site on April 30, 1973 and apreed to call in Doires & loore
(D & M), an outaide consultant firm which had pelforwed the
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site investipatlion [or VEPCO under Units 1 and 2 and Units
3 and 4. All VLPGCO persounel have testified that discovery
of the' feature was not considered routing but rather was s
matter of some urgency. -

On HMay 2, 1973 D & M enpineers, together wich Alligoad,
visited the site. Mr. Ellwood of D & M stated that he believed
there was not a fault at the site. le hypothesized that they
were viewilng a coincldental appearance of two pesmatite dikes
rather than a sinple dike which had beecn offset by movement
along a fault. Other geologists such as Mr. Pastuzak and
Mr., Uivarpikar, both of S & W, belicved that a fault was presunt.
Ellwood recommended that in any event additional data would have
to be gathered to support his conclusion. On or about lav 7,
1973 Robinson. retained Professor Wise-from the University of
Magsachusetts, a noted Pledmont geolopglcal expert, to visit the

-site and fdentify the feature. Speincer who had learned of the
possible fault onm April 25, 1973 testified at tne public heer-
ing on May 7-10, 1973 that the PSAR was true and correct to the
best of his knowledge. The PSAR contained statements that fault-
ing at the site was neither suspected nor knowm. Wills was slso
present at the hearing, although he did not testlfy. MNr. Daum,
VEPCO's Manaper of Licensing and Quality Assurance, presented a
Summary of Application that the site was safe for a nuclear plant.

Nn May 7, 1973 Fllwood telephonéd Brideis and Fobinson
to indicate. that his preliminary geological mapping showed that
there had bLeen some movement along the chlorite geam; hovever,
it appeared to him that the wovement was not consistent with
the hypothesis of a single pepgmatite dike offzet along a “normal’
fault. On May §, 1973 Stone & Webster sent a letter to VEPCO's
Senior Vice President, Stanley Ragoune, notifying him of the
discovery of a "complex peologlcal feature” which had been
exposcd- in the containument excavation for Unit 3 and recommending
that he in turn notify the AEC that a detailed investization was
being conducted. Oa May 14, 1973 Professor Wise visited the site
aud concluded that in the face of the gix-to-ten foot displacement,
one could not arpue that there was no fault. le ifdentified two
periods of motion that had occurred and recomended a:detailed
study. - Wise has testified beforc the NRC that the feature was
a complex. one with a reverse offset and that he believed it was
reasonable not to have finally concluded. there was a fault
prior to May 14, 1973, In any event, on !May 14 all the vcolo~
pists coucluded that a fault did exdst at the site. Robingon
told Allipood of the counclusion, On May 15, 1973 a meetineg was
held in Mr. Proffite's office and the other enpinecering porsonuel
of VLEPCO were advised. Mr. Rapone was informed by Mr. Trolfitt
and ne in turn advised the President of VEPCO, Justin loore.
tloore told Ragoue to- advise the Atomic Energy Coumission by
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plione and Ragone so indtructed Bawn. According to a memorandunm
of a phone conversation, Brideis of S & V/ was told by Robinson
that Ragone would advise the ALC of tht discovery by phone

“"to avold leaking the information to' the peneral public.™

On May 15, 1973 Mr. Baum placed a call to Yr. Schiencer

at the NRC. Sclwencer wag out. On HWay 16, 1973 Baum placed a
call to lr. Ferguson, lIRC's Noxth Amna Project Director, and
Ferguson was also unavailable. On May 17, 1973 Schwencer returnecd
laun's call. According to Schwencer's telephone memorancum, Havn
advised him that VEPCO had discovered on Mav 11, 1973 a chlorite
seam indicative of possible rock folding.” The word fault doesn
not appear anywhere in the telephone’ memorandum, and Schwencer
Lhas stated that if he were advised of the discovery of a fault
he would certainly not have omitted it from his record. Also,
there -is no explanation for the date dbf May 11, 1973 which is :
incongistent with the initial discovery of the feature cn Anril 24,
1973 by Robinson. May 1l .was the day after the final session
of the public hearing. On May 18, 1973 Cardone, the NRC
reologist, called Spencer of VEPCO to follow-up on the phone call
to Scliwvencer and to gain further knowledee of the feature. '
Spencer brought Robinson to the phone, and Nobinsori recalls that.
Cardone did indéed believe that there was only a chlorite sean
present and did not understand that a fault had been found.
Robinson states that he informed Cardeme that the featurs vas
~a fault. Illowever, Robinson's notes indicated that he wrpged
Cardone not to visilt the site until VEPCO had *'a casc prepared.”

. During this time fleld investigation was continuing
at the site and D & M had obtained adiditional consultants:
Professor Lowell A. Douplas from Rutgers University and Trofessor
Paul Roper from Lafayette College. Professor Wise submitted his
independent report to VEPCO on May 25, 1973 outlining a detailed
investipation which he believed was necessary to 'date” the
fault. (The repulations at 10 C.F.R. 100, App. A, define a
capable fault as one which has moved once In the last 35,000
years or repeatedly within the last 500,060 vears.) Ellvwood
from D & Il was disturbed by the tone of Wise's renort and
urged Robinson to have Vise rewrlte substantial portions of the
report, On June 2, 1973 a meeting was held at the Stone &
Vebster headquarters to discuss the fault., Mr. Rosenblad's notes
indicate that there was concern that the consequences of the
fault were "bad for lrand 2" and additionally may impose 2
problam for "3 and 4" with respect to design. ‘The Tepuictions
prescribe that in the event cof discovery of a capable faule,
additional design paramecters would have to te developed for the
plant, and, at the worst, the plant would have td he relocated.
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Cn June 13 a neetino vis held at the Vichmond
headquarters of VEPCO at which VEPCO &nd thelr consultants
discussed how to present tha fault to the RRC team of
pnolog 'Ho were Lo arrive on the site on June. 18, 1973.

S &V und D & !M staff members discussed the ‘poasihle ucze

of the term "shear™ rather thar the word "fault” at the mectinge
or at least in the wrltten report to avoid "the broad scope

of connotation' of the word "fault", Tinally, Mr. Gibborg of

D & M insisted on the use of’ thc word "fault" at the wecting

wi th the ‘{RC

01 June 18 1973 thc HRC Prfoject- Dlrector Robert -
Forguson, and two roologists Cardone from RRC ane Houser
from U.S.G.S., observed the fault and were informaed of the
history of the excavation.  They were also shown pictures of
the chlorite geam under Units 1 and 2. ' Cardone cormlained

“about the absence of a written report at the meeting., 1.

Alligood of VEPCO inquired of the NRC team wvhether there was

-any nead to.halt construction at the site. Houser replied

that Lie was-satisfied and they could go’ ahead aund Cardone had
no coument on. the subject.

Folloning the June 138, 1973 ncctinp,Torguqon prepared

a detailed trip’ report ouLlininw the discovery of the fault

and the coumpany's proposed :inveatigation.. The tr*p report

wes placed in Lhe public document room in accordance with the
goneral practice on June 256, 1973. ounqequenL discussions

over the telephone viere hold between VFIPCO's Mr. Nobinson and
NRC's Cardone. ' Although a VEPCO engincerine ataff membeor
ctated that it was customary to confirm teléphone reports to
the HRC by letter, no such letter was transmitted relating

to the fault from May 17 until the inal rencrt was submitted
on August 17. :

Meanvhilae, 5 & W had been nskcd by VEPCO, following

- an April 19, 1973 neeting with NRC, to prepare additional

amendnments to the FSAR for Unilts 1 and 2 to satisfy. the
deficiencies noted by the Commission.. The evidence shows that
Stone & VWebster was late in submitting its proposed amendment
but that on June 29, 1973 S & W's !Mr. Burrounhs submitted
proposed lauguege:.for an "Amendment 20" to VEPCO. The nroposed
awendment wan submitted to lMr. Rutkowski and routed frow him

to lr. Prince and then to Robinson for thailr comrents and

.changes. The relevant portions of the proposed amendment were

as follows
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(L)  TFage 2.5-0 of the original FSEAR
included che statement, ''fatltiuvg of rock
at the site is neither knowvm nor is it
suspected.” This statement was not chanyed
by the amendment and there. is no avidence
that either § & ¥ or VEPCO emplovees con-

siderced correcting this statewent rs part
of Amendment 20.
4

"{2) Pare 2.5-10 of the original FSAR
1 and 2 contalned the statement, "Uaultlan
at the site is neither knoun nor suapescted;
all availsble iuformation tends to coniirm
the continuity of strata." § & W's proyposed
rare 2.5-10 contained the rewlarcman lan—
ruage, "Faulting of rock strata at the site
is not huown. All available inforhaulon
tends to confirwm the continuity strata.’
(Ewphasis added. )" There is no cvidence of
any deletion or comment by any of the VEPCO '
cuployees with respect to this statement
from S & W, and it was submitted as part of
Amendment 20 as written. Rutkowski did tes-
tify ‘that it was his practice to draw a black
line in the marpin oppoesite any new waterial
that was submitted to the ¥WRC. In this case,
he reorganized the section and did not draw
a blachk line opposite the statement. VEPCO
naintoeins that this supports their position
that this blatantly false statement was
wnsoticed and was .included as 'a result of
mistake or inadvertence. Since we have not
examined any § & W eﬂoloyeeu, we ¢o not vav;
their explanation on this poxnt.

(3) S &V proposed to 3upm1t as part
of a supplement volume certain answvers to
the deficiency requests made by the NAC iIn
April.  In response to the NRC comnment,
"Underlying Tectonic Structures - Provide
a detailed description of tectonic structurcs
of the replon including the wmaps and asscssment
of activity status," S & W pxososad che Collov-
ing language at Page D2.5.2-2:

Additionsl ifaformation wos revoaled
Juring tihe excavation of the nd‘n“nuL
Units 3 and 4. An aren 1ndica;1vn of
very old minor suearinp wovement alons
a chlorite rich foliation plana xras
identifiad along the southern side of

~Units 3 aad &, Zones of this nature
are frequent and commonly
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found within the metamorphosed and
complexly folded rocks -of the Fiedmont
capital provinece. They rapresert ola
foatures related to the resicnal
folding during or at the end of the
Palcozolc Lra, 260 + !M,Y. old or older.

The cvidence indicates that Robincon
deletedilhiic response and noted: ''This info
17111 be vell covered in the xeport to be
submitted to ARC August 17, -1973, Sor HA 3
and 4. Best not to.gsay anything at all
about it now.": .- . B

(4) 1In recsponse to the NRC corment,
"Surface Faulting - Throughout this section
referral is made to other portiocns of the
Tinal Safety Analysis Report which are
themselves only summaries of Teports cub-
mltted for the comstruction permit. To
facilitate a meaningful evaluation of this
scetion, the applicable data should be rade
a part of the FSAR," Stone & Webster pro-
posed languape.at Section 2.5.3.7 as follows:

There 18 no =zorie reauirine da-
teiled investigation of faultlns of
rocl. strata. A zone of shear nove-
ment with [sic] a chlorite rich
foliation plane between rock strata
was investigated for the adjoining

Units 3 and 4.

Robinson deleted the reference to '"the zone
of ghear movement' and noted:  "This will be
handled in HA 3 and & report, as stated
previously. o

(5) 1In response to the sama HIC
deficiency cotment, S & ¥ algo pronosed
language at Scection 2.5.3.6 similsr to
that at Pape D2.5.2-2, supra. Robinson
deleted all references to the fault dilscovery
and retained the sentence that there was no
evidence of "active faulting of rock strata"
in the site area. ’ !
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Robinson's comments were raturned to Tutlaeual i
or about July 18, 1973, aund -then Ruthauali, unen {iidin.
S &W lanruave dolcteu, vent to Nobinseu and psled fov- o
explanation. Ruthkowskl states that he init:nl;v did notn
agree with the deletions by Mr. Robinson but was )nr'ununu
by him to incorporate the chauges in' the original Pﬁ;n nent.

.The amendment was filed on July 31, 1973 under Ragone's cover.
letter sipned Ly Daum. In acdition, the amendment was served
individually upon the three pembers of the ASLE panel who had
considerad the Morth Anna Units 3 and 4 cenatruction pemit
application during the May 7-10, 1973 hearings. Thelr deecision

-on the construction pernlt was pendipg

the

VEPCO hasn consigtently maintained that the only
reason why tha references to the fault were delatad was that
a full report wvas being submitted later under the docket:
nunbers for Unlts 3 and 4 and Amendment 20 was to be Tiled
only under the docket numbers for Units 1 and 2. They offer
no explanation as to why the Amendiient was perusonally szrved
‘on the licensing board which was considering the 3 and &

application. In fact, on June 28, 1973 an ASLE penel had
been cstablished to consider the opcrntiur license for tnits
lrand 2;;ncne of the 3 members served on the construction
peruit panel for 3 and 4, Also, Robinson has admitted that
since April 24, 1973 there was no doubt in the minds of anyv
of the gcologists that the feature discovered under Unic 3
was an extension of the chlorite secam earlier found under Units
1 and 2. Thus, the fault {nvestipation was highly pertinent

to both epplicatious by VEPCO. Ve havé nok examined any of

the $§ & VV staff to determine whether they were called by
‘Rutkowski or Robinson to explain the nature, of the f£inal changes. -

Robinson's notes prior to July 12, 1973 indicate
that both ha and D & If intended to file an interim investigation
report with the Cormisslon describing the preliminary findings
of the fault investigation. On July 12, 1973 the notes record
& conversation with Ellwood of D & M as followS:

Told him of change in YA report: no interim
report - only a final report to be submitted
as ALC has indicated that subnission of _
report will hold up CP. Date now ig Aurust 17;
draft will be here no later than the 10th of-
Aupgust.
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Thais cotment indicates that Robinson believed the submisaion
of auy intexim report would hold up the comstruction narnit
and thdt it would he preferable to procead with construction
ag pernitted Ly liouser and Cardone without rislinm o atay of
the construction permit proceedings, ‘which vould result frem
the filing of a wrltten report. It is logical that Rohinson
had the same view of the written amendment to the Safety
Analysis Report as he would have had fer the investigation
report itsclf. Other notea during this period indicated

that VEPCO porsonnel dld not wvant the discovery of the fault
to be leaked to the public before they had conclusively
determined that the faulft was winor,:ancient, and-of no sipni-
ficance to the project. Ome can conclude that VFPCO feared
June Allen and hexr friends would delay the construction permit
1€ they leamed of the fault before a final determination of

LLE-39

ncapabiliry” had been made.

_ As of this time, the ASLB panel for the construction
pexrmit application for Units 3 and 4 had kept the record open
mtil receipt from the Virginia State Water Contxcl Board of

a certification under Section 40L of the Federal Wafer Pollutioun
Control. Act that the heated water discharges frowl the nuclear
plent into Lake Anna would not violate water quality standards.
The ASLB had not been advised of any of the details of the fault
discovery or investigation by either the comnany or the staff.
.Following vnrpletion ¢f our depositiona of the VEFCO personuel,
wo Intervicewed several LRC officlals, some of whor had already
zlven statements to the F.I.I. about the phone call from VEPCO

ouw May 17, 1973. Ve vere stunned to learn at this late date

that knowledge of the fault had gone far beyond the technicsal
staff level, Prior to this time none of the rerulatory persotnnel
or the lawyers in the office of the Executive Lepal Director

or General Counsel had advised us of the extent of knowledge of
the fault. Ve interviewad the following persona: David Yartalie
formerly staff attorney assipned to the ilorth Anna case and now
in private practice in HMaryland; Stephen Lewis, aleo a staff
attorney and gtill with the NRC; Edward Case, formerly Deputy
Director of liuclear Reactor Regulation and now Acting Director;
Robert L. Tersuson, Project Directorx: Albert Sclurencer, Chief of
Operating, Reactors PBranch o, 1l; A. T, Cardone, rcologist:
William P. Garmill, Chief of the Site Annlysis Dranch; and

Saoth Coplan, formerly a seicmologist with the HRC.

Ve ecstablished that followins the June 17, 1973
vigit to the aite, Fersuson renorted te Case at a bi-woaekly
repulatory meeting attended by Case's superior, Jelm O'Lanry,
formerly Diréctor of luclear Reactor Regulation and now head
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of FEA, and by L. lHanning luntuzing, Dirccter of Reculation.,

r. Muntzing was the top regulatory official in IPC. Verwuson
described the fault as a feature which®the roolaerists believed
was ancient and not capable. Apparentlv, thdre had Leen no
capable faults determined to exist in the Piedrient Repion
Kartalia raised the questlon of whether the ASLYL should be
notified of the discovery. Ferpupon gtates that e surpestad
simply sendiuy his trip report of thae fault Investization to
thie ASLB, llartalia supggsested rendineg a lelter recommendins
that the ASLD rcopeu the hearing in the Applicetion for Tmits’
3 and 4 to cousider the fault question. An affidavit from
Cardone was also to he subnmitted to the Loard. -Case disarreed
with Kartalia ULecavse he felt it was ““bremature” to request
that new hearings be held and he thought thsat an affidavit could
be gubmitted to supplement the public record without further
hearings. Kartalia told us that Case was interested primarily’
in avoiding further delay in the construction verimit and that
his view ultimately prevailed. All witnesses agree that O'Leary
stated that the ASLE should be notificd but left it to the
others as to how and when to do it. 1o one recalls what
decision lunmtzing took. Co -,

The witnesses recall that additicenal hiegh-~level dis-
cussions were held on this subject before the affidavit of
Cardone was prepared on or about July 20, 1973. Cardone's
affidavit stated that a fault had been dlscovered at the site
“for Units 3 and 4, that he had peraonally cxamined it on June 1§,

- 1973, and that based upon the data from a preliminary analysis
he believed that it was not a capable fault ané that there vas
no reason to change the stafif's initial Safetv Fvaluatien Report
that the site was acceptable. Cardone went on to say, hownver,
that VEPCO would Ffile a final report by Auzust 15, 1973 and
that the safety question should be resolved-on the basis of
that report. A cover meworandum was prepared fren Cardone to
llartalia wihlch stated, among other things, that "on the lbasis
of this affidavit the beard will be requested to procead with

~ their initial decision.' One cen conclude from this mero that
as of July 20, 1973 the staff did not even Intend to recuest
the Board to reopen the hearings so that the puklic counld bLe
heard on a matter as vital as the siting of a nuclear power plant
directly oun top of a geolopical fault. Carhon copies of tlie
July 20 cover memo were sent to seven staff nenbers as far up
as Case.

: Retwvecn July 20.-and Aupust 3 lhovcover, the decision
wac apparcutly wade not to request the loavd to proceed vith
its initianl deecigion but simply to submit for their consideration
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the affidavit from Cardone. Accordingly, on August 3, ,/3
the Cardone affidavit was filed with thL ASLEB. The fi liww
cof the-afiidavit cane on the hoels of & plhone c¢all fron

Hrs, Allnr to lxr. Nrownlec of NRC Reglon 2 in fAtlante sharein

Blie aesked vhether there was a peolopical fault a2t Hortlh Anna,
MHr. Bro'n‘cc in tura called VEPCO and apnarently was notificd
that a feult did exist although 1t was considered to be of no
.significance. VEPCO warned Brownlee not to enpare "in a long

© distance telephone conversation with au unknown callc;." E"
memorandum of August &, 1973 Proffitt advised Ragone that

" there was conaidorablo discussion" within VEPCO about Hrs.
Allen's call and that Moore, Presidept of VEPFCO, vas als .

. advised as to the real pousibilzty of the “ublic boconiup avvarce
of the situation. It was finnlly decldad thar there would be

no voluntary statement hy VEPCO regarding the fault bhecausge .
"the concern waas that Lif thie developed into a. suhstantive isaue

the AIC would in fact, withhold the L{ssuance of a construction
pcrmit

Ifna]lv, on August 1973, contrnxv to VEPCD's - plauq
a story was run in the local pupers that a Fault had been
discovered at-the site of the North Anma plant, VEPCO hurriedly
asuembled the experts and made & presentation at a necws confe"encct-

On AugunL 17, 1973 VFPCO submitted the final D AR Y
 report entitled, oupplewwntal Geological Data. The report
‘concluded that the fault was not capable in the teros of the
HWIC repulation. It was the consensus of the_geologists that the
fault was older than one million vyears. On Aurust 23, 1972 the
ASLB asked the staff and VEPCO how to proceced in the facc of the
affidavit. On August 29, 1973 the State:-Warer Control Board
insued the 401 cextificntion. On the some date the staff ashed
tht ASLE to hold open the record for further procecdinegs Anothaer
gite neeting wag held with the NRC and VEPCO on o\nLorber 7, 1973.
1t was at this meeting that the § & W report relating to Lh"
discovery of tue chilorite seam under Unit 1 in 1970 was first
revealed to. thie Commlssion. The report was subsen'nntlv filed
with the Commission on October 15, 19/3

Finally, on October 17, 1973 the NHRC staff moved for
an cvidentiary hiearing on tha fault in the Unit 3 and 4 pro-
cceding and the Director of Regulation issued an order to
shaow cause wiy the construction permit should not be svs-
pended with respect to Units 1 and 2. Subsequent hearines
on the show cause petition and the ilcposition of nenaltisg
cxtended through 1975, As indicated above, thae penilty deciscion
is on appeal. It should ke noted that the Directovate of Fepu-
latory Operations, which was the HRC enforcement arm at this time,
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-performed an investigatlion without cven in=erviewins the
primary VEPCO personnel or exsuining memoranda of VEPCO and
S & M., They concluded that there was no wvilolartien of anvy
lav or repulation and no besis for the irmosition of an:
penalties whatsoever. The Fxecutlve lepal Divector latnr

commenced his ovm investipation which resulted in the impo=
sition of the civil penalties. i

v

»

LEGAL EVALUATION OF POTENTIAL PROSECUTION.
TOR_VIOLATION OF 18 U.S.C. 1001

ihe evidence shows that although S & W geologists
ray have had some basis for misstaking the appearcnce of the
fault under Unit 1, a definite offset ‘'was observed in
April 1973 consisting of from 6-10 faet in the excavatlon for ,
Unit 3. This diacovery was viewed by the Fngineering Departwment
of VEPCO with considerable concern, although the company's
retainad gealoglists did not finally accept the feature to.be a
fault prior -to May 14, 1973. Obviously, both § & W.and' D & N
had thelr reputation (and thelr contracts) at stake since they
had jointly conducted the entire. site investigation for all
four nuclear reactora and had certificd the site to be frees
from any fault prior to April 1973. By one compauny estinate,
the total investment in the site by VEPCO prior to May 1973
wag in the neighborhood of $7230,000,000. Abandonment of the
site at this poiunt would have been intolerable from both a
flpancial and public relations standpoint for all persons
involved. 1In addition, the contemporaneous notes of the VEPCO
tegm are replete with suggestions to "overwhelm the URC with
“talent" and prepare '"a convineing story." It i3 deeply disturbing
to think that the people entrusted with desipn and construction
of nuclear power plants for the purposc of produciug energy for
the public actually view the public as adversaries.

The heart of the case may be brolen dowvn into tvo
time veriods: from April 24, 1972 uatil May 14, 1973, amd frem
{ay 14, 1973 through August 3, 1973. ‘In the ecarly peried at least
one peologist, Mr. Pastuszalk from Stone & Hebster, “"atrongly
believed" that a fault existed under Unit 3. Other ccolorists
and Robinson of VEPCO, who had limited peolopmical trainine,
suspected that a fault existed. This suspiclon was relaved by
~Robinson to his superiors within VEFCC by memorandum of Mav 1, .
1973. On the other hand in the same memorandum, Robinson uetes
" that the geologiats could not reach any conclusion as of April 30,
1973 as to whether there was in fact a fault. Suiger’s notea



from the same meecing concludes that "on halance it is believed
there is not a normal fault." Tollowins the May 2 neating
“Lllwood's preliminary opinion of 'no fault™, unsupworted by
data, was also forwaxded to Spencer in a remorandum. . Thus,
althiounh there can be no doubt. that a foult was guspected .
prior to the May 7, 1973 publiec hearing, 1t tould be diificolt
to obtain a criminal conviction of VEPCC for failure to report
a feature &t the public hearing which had only heen known for.
about two weeks and about which there was some doubt ag to
whether it was indeed a fault., If the t:ime period were greater
or 1f the investigetion had procecded further along, we would
have been able to charpe VEPCO with concealment of naterial
_facts during the public wroceeding ard with making aud using a
false document (the PSAR). : '

: During the second perlod after the May 14 mecting, we
would have a much stronger case against VEPCO but for the

actiong of the HRC in sanctioning the continued construction

" by VEPCO and concealing on its own part from the ASLB che dis-
covery of a fault. It chould he understood that the ASL3E,
according to HRC regulations (10 C.F.R. 2.718 et gse2a.) has the
power to reopen the proceedings for further evidence and its
decision becomes the decision of. the Muclear Repulation Commission
unless it is appealed. The ASLB decision ia cffective immediately,
and a permit nust be ivsved by the Director of Regulation 'upon
entry of a favorable decisfon. Since the ASLED, then, docs act as
‘a separete adjudicatory panel, ve could arsuc that notice to the
stoff does not constitute notice te the apency, vhich at chis
point is represented by the ASLB. In fzet, the documents raveal

a consistent policy by VEPCO of not filing during this period any
formal docunent either by way of confirmatory letter, interim
investigation report; or amendment to the Safety Analysis Report
wnich would have apprised the ASLB and the public of the fault.

On the other hand, in the event of a trial, VEFCQ
would call as wituesses virtually the eutire Office of Regulation
of rhe NRC to teostify that they were well aware of the fault
and had deterrined not to take any immedlate action to nalt
construction or to reopen the hearings. Indeed, VEPCO noints
to the fact that the ASLLE, on its own part, did not take action
upon beinpg adviscd of the fault on August 3 but walted uvntil
the Dirvector of Regulation issuced its Order to Show Cause on
October 17, 1973. These points all tend to defeat the Government's

. case that the concealment and the filing of Amendrent 20 on
 July 31 had the natural tendency to affect the KRC's actlons

el e
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lloreover, nlthou'h not technically relevcnt, Cardone and
Coﬁlnn.would tesLify that they did not” even read Amendment 20
nor would the false statements contained therein have affected
their review cf the plant. Also, the ASLD was advisacd of
the fault only three davs after Amendment 20" was nailed vhen
the Cardone atfidavit was filed. TFinally, as a lesal matter
until Aupust 29, 1973, wvhen the §401 gtate certification was

issued, the AJLL was not in a position to issue the construction
permlt anyway

In essence then, the poseibility of successful
criminal prosecution of VEPCO under I8 U.S.C. 1001 for conceal-
“ment of the fault from April through July and for filing
Amendment 20 on July 31, 1973 seems remote. This result is
dictated largely by the actions of the Comalasion itself vhich
-in their best light can be characterized as 1ll-considered and
dinept, and perhaps more realistically, as demonstrating a
. pervasive bias against the public serutiny which a project of

this lmportance deserves and is entitled to under federal law.
Had it not been for the persistent efforts of irs. Allen and

her group, it.is entirely likely that the HRC would not even :
have convencd a full adjudicatory hearing on the fault gquestion
or have assesscd penalties apgainst VEPCO. I deenly reeret that
criminal sanctions may not be brought against VEPCO for mis-

conduct in an area of. such wmajor public inportance as the civil
couctruction of nuclear reactors. :



Jaegers, Cathy

From: Paul Gunter [paul@beyondnuclear.org]
Sent: Wednesday, November 02, 2011 10:13 PM
To: Borchardt, Bill, Vietti-Cook, Annette
Cc: paul@beyondnuclear.org; kevin@beyondnuclear.org; thomas@saprodani-associates.com;
paxus.calta@gmail.com; shenwa@bcn.net; sprice@apvonline.org; jcruickshank4@gmail.com
Subject: November 2, 2011 Supplemental Filing to North Anna Emergency Enforcement Petition of
' October 20, 2011
Attachments: anna_quake_2206_sup_11022011_doj.pdf; doj-north-anna-memo-19770511.pdf

Mr. Borchardt,

As we are still awaiting the assignment of a NRC Petition Manager, | am submitting to your attention the
supplement filing of Joint Petitioners in the matter of the October 20, 2011 Emergency Enforcement Petition
(10CFR2.206) to suspend the post earthquake restart and operation of the North Anna nuclear power station.

Please find attached our supplemental joint petition with new information and additional requested actions.
Also attached please find the referenced Department of Justice Memo of May 11, 1977.

Thank you,

Paul Gunter, Director

Reactor Oversight Project
Beyond Nuclear

6930 Carroll Avenue Suite 400
Takoma Park, MD 20912

Tel. 301 270 2209
www.beyondnuclear.org




