
 
November 3, 2011 

 
 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 

 
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

In the Matter of ) 
 ) 
HONEYWELL INTERNATIONAL INC.   )   Docket No.   40-3392 
 )  
(Metropolis Works Uranium  ) ASLBP No. 11-910-01-MLA-BD01 
Conversion Facility) )  
 
 

 
NRC STAFF’S REPLY TO HONEYWELL’S INITIAL STATEMENT OF POSITION 

 
INTRODUCTION 

The NRC Staff responds to the statement of position and testimony Honeywell 

International Inc. (Honeywell) filed on October 14, 2011.  Honeywell argues that the Staff 

improperly rejected its 2009 application for an exemption from the financial assurance 

requirements at 10 C.F.R. § 40.36(e).  However, Honeywell fails to carry its burden of proving 

that its application meets the specific requirements for granting an exemption set forth in 10 

C.F.R. § 40.14. 

 As explained in the Staff’s initial statement of position, on April 1, 2009, Honeywell 

applied for a one-year exemption from 10 C.F.R. § 40.36(e).  The exemption, if granted, would 

have covered the period May 11, 2009 through May 11, 2010.  In October 2009, Honeywell 

provided supplemental information in support of its application.  Notwithstanding this new 

information, on December 11, 2009 the Staff found that Honeywell’s exemption request must be 

denied.  Honeywell appealed the Staff’s decision to the D.C. Circuit.  The Court found that 

although the NRC might have reasonably denied Honeywell’s exemption request, it had not 

sufficiently explained the basis for its decision.  Upon remand from the D.C. Circuit, the Staff 
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therefore reconsidered the information available at the time of its December 11, 2009 decision.  

However, the Staff again found that Honeywell’s 2009 exemption request must be denied.  The 

Staff informed Honeywell of its decision by letter dated April 25, 2011.1

 In its initial statement of position, Honeywell argues that the Staff made various errors in 

reaching its April 25, 2011 reconsideration decision.  Honeywell’s arguments fall into two 

categories.  First, Honeywell argues that in reaching its decision the Staff applied incorrect 

standards and improperly limited the scope of information it considered.

    

2  Second, Honeywell 

argues that the Staff did not adequately assess the factors relevant to determining whether its 

2009 exemption request should have been granted.3

I. 

  Below, the Staff addresses separately 

Honeywell’s arguments on threshold legal issues and its arguments on the merits of the 2009 

exemption request. 

 Honeywell argues that the Board should apply the Part 40 regulation pertaining to 

license amendments when reviewing its exemption request, that the Staff shares the burden of 

proof in this hearing, and that information as recent as September 30, 2011 is relevant to the 

issues before the Board.  Honeywell also appears to argue that the Board should grant it a 

current exemption from the requirements of § 40.36(e), rather than merely an exemption for the 

one-year period ending May 11, 2010.  As the Staff explains next, each of these arguments 

must be rejected.  The Board should also decline to adopt Honeywell’s use of the phrase 

Threshold Legal Issues 

                                                
1 The Staff respectfully refers the Board to pages 2–7 of the Staff’s Initial Statement of Position 

(Oct. 14, 2011) (“NRC Staff Initial Statement”) for a more detailed summary of the procedural history in 
this case. 

2 Honeywell Initial Statement of Initial Position (Oct. 14, 1011) (“Honeywell Initial Statement”) at 
14–17, 21–26. 

3 Id. at 32–46. 
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“alternate financial test” to describe the framework under which the 2009 exemption request 

must be evaluated. 

A. 

 Honeywell and the Staff agree that Honeywell cannot be granted an exemption unless it 

meets the three-part test in 10 C.F.R. § 40.14.

The Board Should Review Honeywell’s Exemption Request under 10 C.F.R. 
§ 40.14, Not § 40.32. 

4  However, Honeywell also appears to argue that 

it must meet the additional requirements at 10 C.F.R. § 40.32(a)–(d) in order to be granted an 

exemption.5

As the Staff explained in its initial statement of position, § 40.32 is not directly relevant to 

the Staff’s review of an exemption request.

    

6  If the Staff reviews an exemption request under 

§ 40.14 and finds that an exemption should be granted, the Staff will document the exemption 

as a license condition, a process that involves an administrative amendment under § 40.32.7

 In any event, if § 40.32 applied to the Staff’s review of an exemption request, 

Honeywell’s 2009 request would have to be rejected based on the company’s failure to address 

the governing regulatory criteria.  As will be discussed next, Honeywell has the burden of 

proving that its application for an exemption should be granted.  Here, Honeywell’s 2009 

  

However, the Staff does not apply § 40.32 when reviewing the merits of the exemption request. 

                                                
4 Honeywell Initial Statement at 15–16; NRC Staff Initial Statement at 11–12, 16–18.  Although 

Honeywell correctly summarizes the three-part test in § 40.14, it also suggests that the discretionary 
language in this regulation—i.e., “The Commission may . . . grant such exemptions . . .” (emphasis 
added)—applies only when the Commission itself is reviewing an exemption request.  Honeywell Initial 
Statement at 16 n.37.  Such an argument overlooks 10 C.F.R. § 40.4, which states that “Commission 
means the Nuclear Regulatory Commission or its duly authorized representatives.”  The NRC Staff has 
the delegated authority to review and act upon license applications.  10 C.F.R. §§ 1.42, 2.100–2.103.  
Accordingly, the reference to “Commission” in § 40.14 includes the NRC Staff. 

5 Honeywell Initial Statement at 15–17. 

6 NRC Staff Initial Statement at 16–18. 

7 Id. at 18 n.44. 
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exemption application consists of its April 2009 initial submission8 and the supplemental 

information it provided in October 2009.9

 B. 

  In neither document does Honeywell so much as 

mention § 40.32, the regulation it now claims should govern the Board’s review.  Honeywell’s 

application focuses entirely on whether it satisfies § 40.14.  Accordingly, to the extent § 40.32 is 

relevant here, Honeywell’s failure to address the governing regulatory criteria should foreclose it 

from meeting its burden of proof. 

 Honeywell states that it has the burden of proving its application for an exemption should 

be granted.

Honeywell Has the Burden of Proof in this Hearing 

10  Honeywell also states that, in cases involving an order issued by the NRC Staff, 

the Staff has the burden of proof.11

 Honeywell next states that, “Here, because the issues involve an order issued by the 

NRC Staff and a licensing action requested by Honeywell, both parties have burdens of 

proof[.]”

  The Staff agrees with these statements, both of which are 

consistent with the allocation of the burden of proof under 10 C.F.R. § 2.325. 

12

                                                
8 Letter to NRC from Honeywell Re: Request for Extension of Exemption from Decommissioning 

Financial Assurance Requirements (April 1, 2009) (Exh. HNY000006). 

  Here, the Staff disagrees.  The Staff did not deny Honeywell’s exemption request 

through an order issued under 10 C.F.R. § 2.202.  Rather, the Staff issued a notice of denial 

9 Letter from Honeywell to NRC Providing Supplemental Information to Request for Extension of 
Exemption from Decommissioning Financial Assurance Requirements (October 13, 2009) (Exh. 
HNY000008). 

10 Honeywell Initial Statement at 17–18. 

11 Id. 

12 Id. at 18. 
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under § 2.103(b).  The Staff’s notice of denial was no different than similar notices issued in 

numerous other cases, none of which was considered an “order.”13

 Moreover, Honeywell fails to explain how both parties can have burdens of proof on the 

very same issue.  The issue in this case is whether Honeywell’s 2009 application for an 

exemption should have been granted.  Reframing the issue in terms of the action the Staff took 

on Honeywell’s application does not establish that there is a second issue before this Board, 

i.e., whether Honeywell’s application should have been denied. 

 

In sum, Honeywell has the burden of proof in this hearing.  This finding is supported by 

the plain language of § 2.325, and it is consistent with the allocation of the burden of proof 

under NRC precedent. 

 C.  

 At pages 18–20 of its statement of position, Honeywell seeks to define the role of this 

Licensing Board.  Honeywell states that “[i]n the present case, the Board has been delegated 

the authority to act in place of the Commission on a licensing matter.”

Role of the Licensing Board 

14

                                                
13 See, e.g., Graystar, Inc. (Suite 103, 200 Valley Road, Mt. Arlington, NJ 07856), LBP-01-07, 53 

NRC 168, 177 & n.32 (2001); Alfred J. Morabito (Senior Operator License for Beaver Valley Power 
Station, Unit 1), LBP-87-23, 26 NRC 81, 84 (1987). 

  This is only partially 

correct.  The Commission has delegated to the Board the authority to adjudicate the issues 

raised by Honeywell’s hearing request.  10 C.F.R. §§ 2.319, 2.321(c).  However, the 

Commission has not delegated to the Board the authority to serve as the primary reviewer for 

Honeywell’s exemption application.  As with other types of applications, it is the Staff’s role to 

review and take action on any application for an exemption.  10 C.F.R. §§ 2.100–2.103. 

14 Honeywell Initial Statement at 20. 
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 In the present case, Honeywell applied for an exemption from the requirements of 

§ 40.36(e) for the period May 2009 through May 2010.15  That is the application the Staff 

reviewed and denied, initially in December 2009 and, after reconsideration, in April 2011.  

Honeywell did not apply for an exemption covering later years, and the Staff never reviewed 

such an application.  It would therefore exceed the Board’s authority to rule on whether 

Honeywell should be granted an exemption for any period after May 2010.16

 This distinction between the roles of the Board and the Staff is significant because, at 

several points in its statement of position and testimony, Honeywell suggests it is asking the 

Board to find that it should be granted a current exemption from § 40.36(e).  For example, 

Honeywell argues that if the Board finds its exemption request should be granted, the 

exemption “. . . could have a revised expiration date to the extent necessary.”

 

17  Honeywell also 

states that the time period relevant to the Board’s review is not May 2009 through May 2010, 

the period covered by Honeywell’s 2009 exemption request, but “2003 to September 30, 

2011.”18  In its testimony, Honeywell points to its market capitalization as of September 30, 2011 

and argues that the NRC’s revised decommissioning planning rule, which does not take effect 

until December 2012, should not be applied to Honeywell.19

                                                
15 Exh. HNY000006, as supplemented by HNY000008. 

  Honeywell gives a $187 million 

decommissioning cost estimate for the Metropolis Works Facility, which is the current estimate, 

16 See Southern California Edison Co. (San Onofre Nuclear Generating Station, Units 2 & 3), 
LBP-77-35, 5 NRC 1290, 1291 (1977) (finding “no authority in the Atomic Energy Act or in any of the 
Commission's regulations which empowers [a Licensing Board] to grant the exemption requested by 
Applicants.  In the circumstances, we see no reason to certify the question of whether we can grant 
Applicants an exemption to the Commission for a determination.”). 

17 Honeywell Initial Statement at 15 n.36. 

18 Id. at 39. 

19 Testimony of John Tus and Bruce Den Uyl (Oct. 14, 2011) (Exh. HNY000001) at A58. 
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not the $156 million estimate included with its 2009 exemption request.20

 It thus bears repetition that the application the Staff denied involved Honeywell’s request 

for an exemption for 2009.  The Staff did not review and take action on any application for an 

exemption covering subsequent periods.  Accordingly, the only issue before this Board is 

whether Honeywell can prove it should be granted an exemption for the period May 2009 

through May 2010.  To find otherwise would result in the Board displacing the Staff in its role as 

the primary reviewer of applications for licensing actions.  See 10 C.F.R. §§ 2.100–2.103. 

  Further, Honeywell’s 

numerous exhibits from 2010 and 2011 are, for the most part, wholly irrelevant to whether the 

Staff should have granted Honeywell’s 2009 exemption request.  These exhibits, however, may 

be relevant to whether Honeywell should be granted an exemption for 2010 or 2011, suggesting 

that Honeywell seeks to use the exhibits for that very purpose. 

 D. 

Honeywell argues that the Board must base its decision on all the information in the 

administrative record.

Scope of Information to Be Considered 

21

 In its initial statement of position and testimony, the Staff explained why, in its April 25, 

2011 reconsideration decision, the Staff limited the information it considered to that available as 

of December 11, 2009, the date it initially denied Honeywell’s exemption request.

  This statement should be qualified.  What the Board must actually do is 

base its decision on all relevant information in the record.  Only information that is relevant to 

the issue before this Board—whether the Staff should have granted Honeywell’s 2009 request 

for a one-year exemption from 10 C.F.R. § 40.36(e)—should contribute to the Board’s decision. 

22

                                                
20 Honeywell Initial Statement at 26. 

  The Staff 

21 Id. at 21 & n.52. 

22 NRC Staff Initial Statement at 20–21.  See also Testimony of Roman Przygodzki, Kenneth 
Kline, and Thomas Fredrichs (Oct. 14, 2011) (Exh. NRC000001) at A.19. 
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did so because, in its remand order, the D.C. Circuit raised several specific questions about how 

the NRC weighed various factors when reaching its December 2009 decision.23  The Court was 

also concerned that the Staff did not specifically address certain arguments Honeywell made in 

its October 2009 supplement to its exemption request.24

 Regardless of whether the Court’s order is viewed as a limited or general remand, the 

Staff’s approach was consistent with that order: 

  Because considering information after 

December 11, 2009 would have removed the need to address the questions and concerns 

raised by the Court, the Staff properly focused its reconsideration decision on information 

available at the time it initially denied Honeywell’s exemption request. 

Limited remands explicitly outline the issues to be addressed by the district court 
and create a narrow framework within which the district court must operate.  
General remands, in contrast, give district courts authority to address all matters 
as long as remaining consistent with the remand.25

To the extent the Court’s remand is viewed as directing the NRC to address the specific 

questions the Court raised, the Staff necessarily had to limit its review to information available at 

the time of its December 11, 2009 decision.  Had the Staff based its review on current 

information, including information demonstrating what actually happened during the period 

covered by Honeywell’s 2009 exemption request, there would have been no need to address 

the questions raised by the Court.  On the other hand, if the Court’s order is viewed as a general 

 

                                                
23 Honeywell v. NRC, 628 F.3d 568, 580–81 (D.C. Cir. 2010). 

24 Id.  

25 United States v. Campbell, 168 F.3d 263, 265 (6th Cir.1999) (internal citations omitted) 
(emphasis added).  To determine the type of remand, courts consider factors such as “whether specific 
language in the remand clearly limits the scope of subsequent proceedings, whether the appellate court 
explicitly articulated the reasons for its remand, whether the appellate court articulated the prescribed 
chain of events with particularity, and whether multiple issues are involved (which, if present, suggest a 
general mandate).”  United States v. Guzman, 48 Fed. Appx. 158, 160–61 (6th Cir. 2002).  “In the 
absence of an explicit limitation, the remand order is presumptively a general one.”  United States v. 
Moore, 131 F.3d 595, 598 (6th Cir. 1997).  
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remand, the Staff still needed to act consistently with the remand.  In particular, the Court found 

that Honeywell’s arguments regarding how the Staff weighed various factors raised issues that 

were “capable of repetition, yet evading review.”26

 In reaching its decision this Board will obviously consider certain information, including 

the parties’ testimony and statements of position, that postdates December 11, 2009.  However, 

the core issue remains whether Honeywell can prove that the Staff improperly denied its 2009 

exemption request.  Information postdating December 11, 2009 is therefore relevant only to the 

extent it helps explain whether the Staff acted properly or improperly on that date. 

  Had the Staff based its decision on current 

information, rather than reconsidering the information available at the time of its December 11, 

2009 decision, the issues the Court identified would have evaded review yet again. 

 Honeywell fails to explain how the more recent information it relies upon, including 

financial data from September 2011, is relevant to this Board determining whether Honeywell 

should have been granted a time-limited exemption with an expiration date 18 months in the 

past.  More fundamentally, Honeywell fails to explain what type of review it expects from the 

Board.  The Staff denied Honeywell’s 2009 exemption request because it found that granting 

the request would have increased the risk that funds might not be readily available to 

decommission the Metropolis Works Facility.  However, Honeywell did not need to draw on 

decommissioning funding for the Metropolis Works Facility during the period covered by its 2009 

exemption request, a fact established as of May 11, 2010.  The Board could thus take notice of 

this fact and, without further inquiry, conclude that Honeywell might have been safely granted an 

exemption for 2009.  This type of review is presumably not what Honeywell seeks—nor is it 

what the D.C. Circuit envisioned when remanding this matter to the NRC—as it would not 

                                                
26 Honeywell, 628 F.3d at 576–78. 
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involve any meaningful assessment of the factors Honeywell cited in support of its exemption 

request.  To address the issues that the Court found were “capable of repetition, yet evading 

review,”27 the Board must instead assess whether, as of December 11, 2009, the Staff had 

sufficient reason for denying Honeywell’s exemption request.  Information postdating the Staff’s 

denial decision is irrelevant to this assessment.28

   On the other hand, Honeywell’s reliance on recent financial data makes sense to the 

extent Honeywell is inviting the Board to either grant it a current exemption from 10 C.F.R. 

§ 40.36(e) or offer an opinion on the propriety of granting such an exemption.  As stated 

previously, the only issue before this Board is whether Honeywell has proven it should be 

granted an exemption for the period May 2009 through May 2010.  It would therefore exceed 

the Board’s authority to grant an exemption for any later period.  If Honeywell formally requests 

such an exemption, the Staff will fulfill the role prescribed to it in NRC regulations by reviewing 

and issuing a decision on Honeywell’s new exemption request.  See 10 C.F.R. §§ 2.100–2.103. 

  

 E. 

 Throughout its initial statement of position and testimony, Honeywell argues that it 

qualifies for an exemption under the “alternate financial test.”  This alternate test, as defined by 

Honeywell, looks to whether the licensee can meet the first part of the Appendix C financial test 

There Is No “Alternate Financial Test” 

                                                
27 Id.  

28 While Honeywell believes certain information postdating the Staff’s December 11, 2009 denial 
decision is helpful to its case, the Board might consider an alternate scenario.  What if, by the end of 
2010, Honeywell’s goodwill had declined such that, even when this asset class was considered, 
Honeywell could not meet the 10-to-1 part of the Appendix C financial test?  What if, additionally, in its 
April 2011 reconsideration decision, the Staff relied on that factor to find that Honeywell’s 2009 exemption 
request must be denied?  In that situation, Honeywell could rightfully claim that the Staff based its 
decision on data that was irrelevant to the period under review.  Here, it is Honeywell that is seeking to 
rely on data that is similarly irrelevant to the period under review. 
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when goodwill is considered.29

 As the Staff has explained, Honeywell’s “alternate financial test” does not exist.

  Honeywell argues that the Staff previously applied this alternate 

test when granting exemptions in 2007 and 2008. 

30  Merely 

because the Staff allowed Honeywell to use goodwill to meet Appendix C requirements in 2007 

and 2008 does not mean that it adopted an alternate test on Honeywell’s behalf.  To the 

contrary, the Staff reached its 2007 and 2008 decisions by examining all factors relevant to 

Honeywell’s requests, not merely the ratio of Honeywell’s tangible net worth to 

decommissioning liability with goodwill considered.31

II. 

  Honeywell’s use of the phrase “alternate 

financial test” appears designed to place emphasis on the factors it considers most helpful to its 

exemption request.  However, this phrase inappropriately deemphasizes other factors—the 

reliability of bond ratings, goodwill’s relative illiquidity, possible goodwill impairment—that may 

be even more relevant to the exemption request.  In brief, the phrase “alternate financial test” is 

nothing more than an attempt to delimit the scope of the issues, and for that reason it has no 

place in this proceeding. 

 Honeywell’s arguments regarding the merits of its 2009 exemption request largely track 

arguments Honeywell previously made in the October 2009 supplement to its application.  The 

main difference is that Honeywell now cites current financial data in support of its arguments.

Honeywell Fails to Prove Its 2009 Exemption Request Should Be Granted 

32

                                                
29 Honeywell Initial Statement at 1–2; Exh. HNY000001 at A5. 

  

30 Exh. NRC000001 at A.7 and A.57.  See generally NRC Staff Initial Statement at 2–7. 

31 See generally Technical Evaluation Report (TER) for Renewal of the Operating License for 
MTW (May 11, 2007) (Exh. HNY000009); Letter to Honeywell from NRC Re: Granting Extension of One-
Year Exemption (August 22, 2008) (Exh. HNY000010). 

32 See, e.g., Exh. HNY000001 at A5, A11, A15–A19, A28, A42, A44, A45, A50, A52, A53. 
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Honeywell argues that bond ratings are accurate predictors of a company’s financial condition, 

that under normal economic circumstances a company can use free cash flow to fund 

decommissioning activities, and that a company’s negative tangible net worth does not 

necessarily reflect financial weakness.33

 Honeywell’s first argument overlooks that, when the Staff denied Honeywell’s exemption 

request in December 2009, there were numerous financial reports questioning the reliability of 

bond ratings.  This argument also overlooks that the Staff’s focus when reviewing Honeywell’s 

exemption request was not on the company’s financial condition generally, but rather on its 

ability to promptly fund decommissioning activities.  Honeywell’s second and third arguments, 

on the other hand, ignore significant concerns—the unreliability of free cash flow in times of 

financial distress, goodwill’s relative illiquidity compared to other assets, and possible goodwill 

impairment—underlying the Staff’s denial decision.  Although Honeywell also argues that 

granting its exemption request is in the public interest and would meet all other requirements for 

granting an exemption,

   

34

 A. 

 Honeywell’s arguments on these points must be rejected as well. 

When Reviewing the 2009 Exemption Request, the Staff Had Well-Founded  
  

 Honeywell states that, “Despite the NRC Staff assertions in the denial letter, bond credit 

ratings remain reliable indicators of a company’s financial condition.”

Concerns about the Reliability of Bond Ratings 

35

                                                
33 Honeywell Initial Statement at 33–41; Exh. HNY000001 at A14, A24, A36, A42, A45–A52, A61.  

  This statement gives the 

impression that the Staff’s position questioning the reliability of bond ratings is an outlier.  To the 

contrary, credit rating agencies came under widespread scrutiny in 2008 and 2009 for failing to 

accurately rate companies that had fallen into financial distress.  In October 2009, the World 

34 Honeywell Initial Statement at 41–43, 45–46; Exh. HNY000001 at A53–55, A62. 

35 Honeywell Initial Statement at 34. 
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Bank reported, “In the United States and Europe faulty credit ratings and flawed rating 

processes are widely perceived as being among the key contributors to the global financial 

crisis. . . .  That has brought them under intense scrutiny and led to proposals for radical 

reforms.” 36

Honeywell suggests that the performance of credit rating agencies since 2009 has 

removed concerns about the reliability of their ratings.

 

37

 The information cited by Honeywell does not, in fact, suggest that the Staff’s concerns 

were unfounded.  Honeywell argues that “[s]ince 2005, there were only defaults for ‘A-rated’ 

companies (S&P) in 2008 (0.38%) and in 2009 (0.22%).”

  Whether or not this is true, it is 

irrelevant.  When the Staff was reviewing Honeywell’s exemption request in 2009, there were 

significant and widely held concerns over the reliability of bond ratings.  This is the information 

available to the Staff at the time of its December 2009 decision, and the information fully 

supported the Staff’s findings. 

38  However, 2008 was the year most 

relevant to the Staff’s review of Honeywell’s 2009 exemption request.39

                                                
36 JONATHAN KATZ ET AL., THE WORLD BANK GROUP, CREDIT RATING AGENCIES: NO EASY 

REGULATORY SOLUTIONS (2009) (Exh. NRC000044) at 1.  See also Richard J. Herring, Pew Financial 
Reform Project, Policy Issues Concerning the Reform of the Credit Rating Agencies (November 19, 2009) 
(Exh. NRC000046) at 17 (“In view of the widespread criticism of the performance of the [credit rating 
agencies] before and during the credit crisis, it is surprising that we still lack consensus about how they 
should be reformed.”). 

  The S&P default rate 

for 2008 was, moreover, double that cited by Honeywell when companies in the higher-rated 

37 Honeywell Initial Statement at 34–35; Exh. HNY000001 at A23, Table 3. 

38 Honeywell Initial Statement at 34.  See also Exh. HNY000001 at A23, Table 3, and A46. 

39  Both Standard & Poor’s and Moody’s issued their 2008 annual default surveys in February 
2009; they did not issue their 2009 surveys until February (Moody’s) and March 2010 (Standard & 
Poor’s).   
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bond category of “AA” were included.  Overall, 14 companies S&P rated as having investment-

grade bonds defaulted in 2008, with another 11 such companies defaulting in 2009.40

 Honeywell also argues that the Staff “fails to support its conclusion that bond credit 

ratings agencies are reluctant to downgrade ratings.”

  

41

A downgrade can have such an adverse effect on a rated sovereign or corporate 
issuer that it can destabilize the issuer or the market for its securities. Rating 
agencies may therefore be reluctant to downgrade because of the impact on the 
(usually not publicly disclosed) triggers in private financial contracts, even if the 
downgrade is already reflected in market prices.

  However, Honeywell overlooks the 

source the Staff cited in its April 2011 reconsideration decision.  In its decision, the Staff quoted 

a portion of a World Bank report stating that: 

42

 
 

Significantly, in neither its statement of position nor its testimony does Honeywell respond 

specifically to these concerns. 

 In fact, Honeywell appears to acknowledge that credit rating agencies may not promptly 

downgrade companies’ bond ratings.  Honeywell states that credit rating agencies “focus on 

long-term risk and the level and predictability of an issuer’s future cash generation in relation to 

its commitments to repay debtholders.”43

                                                
40 Standard and Poors – 2008 Annual Global Corporate Default Study And Rating Transitions 

(Exh. HNY000030) at 9, Table 4; Standard and Poors – 2009 Annual Global Corporate Default Study And 
Rating Transitions (Exh. HNY000031) at 1–2, Table 1.  For Moody’s, the number of investment-grade 
defaults was 13 in 2008 and 10 in 2009.  Moody’s Default and Recovery Rates of Corporate Bond 
Issuers, 1920-2008 (Exh. HNY000024) at 19; Moody’s Default and Recovery Rates of Corporate Bond 
Issuers, 1920-2009 (Exh. HNY000025) at 24. 

  In other words, credit ratings may not capture 

downward trends that the rating agencies perceive to be short-term, even where the agencies 

41 Honeywell Initial Statement at 36. 

42 Response to Court Remand on Denial of Exemption Request (April 25, 2011) (Exh. 
HNY000012) at 4 (quoting Exh. NRC000044 at 4–5). 

43 Honeywell Initial Statement at 37; Exh. HNY000001 at A48. 
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are aware of those trends.  This was a concern shared by the Staff when it denied Honeywell’s 

2009 exemption request.44

 Moreover, Honeywell’s repeated assertion that bond ratings reliably indicate a 

company’s “financial condition”

 

45 overlooks the Staff’s specific concerns.  The Staff’s primary 

concern is not with a company’s overall financial condition, but with its ability to provide 

decommissioning funding in a timely manner.46  Bond ratings take into account numerous 

factors.47  Accordingly, two companies with the same bond rating may be positioned much 

differently in terms of their ability to timely provide decommissioning funding.  The tangible net 

worth requirement in the Appendix C financial test—the requirement from which Honeywell 

sought an exemption—is designed to ensure that self-guaranteeing licensees will be similarly 

positioned in at least one area that may be critical to a licensee’s ability to pay decommissioning 

costs.48

B. 

 

 Honeywell argues that the Staff “misse[d] the point” when it found that the reliability of 

Honeywell’s free cash flow would be uncertain in times of financial distress.

Honeywell’s Free Cash Flow Does Not Ensure It Will Be Able to Fund 
Decommissioning Activities in Times of Financial Distress 

49

                                                
44 Exh. NRC000001 at A.25, A.28–A.29; NRC Staff’s Reply Testimony (Nov. 3, 2011) (Exh. 

NRC000053) at A.10–A.11, A.14, A.18, A.23. 

  Honeywell states 

that free cash flow is relevant to assessing its ability to fund decommissioning activities under 

45 Honeywell Initial Statement at 27, 30, 33, 34, 37; Exh. HNY000001 at A14. 

46 Exh. NRC000001 at A.34–A.37; Exh. NRC000053 at A.4, A.7, A.10, A.13, A.18; see also A.30–
A.32, A.35–A.36, A.40–A.41. 

47 Exh. NRC000052 provides the Moody’s rating methodology for the global aerospace and 
defense industry, of which Honeywell is a part. 

48 Exh. NRC000053 at A.9, A.15, A.37. 

49 Honeywell Initial Statement at 37. 
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normal circumstances, not during times of financial distress.50  However, Honeywell’s 

clarification does not remove the Staff’s concern over how Honeywell might fund 

decommissioning activities in times of financial distress.  That concern was the primary basis for 

the Staff’s denial of Honeywell’s 2009 exemption request.51

C. 

  Accordingly, Honeywell has 

effectively acknowledged that free cash flow is not relevant to the key issue before this Board. 

 Honeywell argues that its negative $5.265 billion in tangible net worth at the time of its 

2009 exemption request did not reflect financial weakness.

Honeywell’s Negative $5.265 Billion in Tangible Net Worth for 2009 Could Have 
Adversely Affected Its Ability to Timely Fund Decommissioning Activities 

52  Honeywell argues that its negative 

tangible net worth results from its business strategy, which has involved acquiring a significant 

number of other companies.  This strategy has reduced Honeywell’s tangible net worth but 

increased its goodwill.53  According to Honeywell, this increased reliance on goodwill has not 

affected its financial strength.  Honeywell notes that certain other large companies, such as 

Proctor & Gamble and IBM, also have negative tangible net worth.54

  1. 

 

 Honeywell’s arguments regarding the financial condition of certain companies with 

negative tangible net worth are beside the point.  As stated above, when reviewing the 2009 

exemption request, the Staff was not concerned with Honeywell’s financial condition generally.   

Rather, the Staff was concerned with Honeywell’s ability to fund decommissioning activities 

Goodwill Is a Relatively Illiquid Asset 

                                                
50 Id. at 37–38. 

51 Exh. NRC000001 at A.31, A.43, A.49, A.56, A.60, A.63; Exh. NRC000053 at A.40. 

52 Honeywell Initial Statement at 38–41. 

53 Id. at 39. 

54 Id. at 40. 
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promptly, particularly in times of financial distress.  This was an issue the Staff had previously 

considered when reviewing Honeywell’s first two exemption requests. 

Even if a company’s overall financial condition might be satisfactory, this says little about 

how the company’s assets are held.  Nor does it address whether the company may experience 

delays in converting its assets into decommissioning funding.  As the Staff explained in its initial 

testimony, a company that relies heavily on goodwill may experience delays in obtaining 

decommissioning funding.55  This is because goodwill is relatively illiquid compared to tangible 

assets and even many other intangible assets.56  Goodwill is relatively illiquid because 

converting it into cash requires the sale of an entire business or business line.57  Difficulties 

converting goodwill into cash could delay decommissioning activities, which could in turn 

increase the likelihood or severity of public exposure to radioactive materials.58

The financial data Honeywell submitted in support of its 2009 exemption request 

increased the Staff’s concern over Honeywell’s ability to fund decommissioning activities in 

times of financial distress.  Honeywell had tangible net worth of negative $5.265 billion at the 

time of its 2009 request.  This was a decline of $3.814 billion from when Honeywell submitted its 

2008 exemption request.

 

59

                                                
55 Exh. NRC000001 at A.34–A.37. 

  In practical terms, this meant that in 2009 Honeywell needed to use 

56 Id.  See also Standards Applicable to Owners and Operators of Hazardous Waste Treatment, 
Storage, and Disposal Facilities; Financial Requirements, 47 Fed. Reg. 15,032, 15,035 (April 7, 1982) 
(Exh. NRC000011 at 4). 

57 Exh. NRC000001 at A.34, A.37.  See also JAN R. WILLIAMS ET AL., GAAP GUIDE LEVEL A 23.4 
(2008) (Exh. NRC000023) (“The rights to a patent, copyright, or franchise can be identified separately 
and bought or sold.  Goodwill, on the other hand, is inseparable from a business and is transferable only 
as an inseparable intangible asset of an enterprise.”). 

58 Exh. NRC000001 at A.35, A.36. 

59 Id. at A.33; NRC Staff Table, Honeywell Financial Data Relied on in Exemption Requests 
(Sept. 15, 2011) (Exh. NRC000018). 
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$6.8 billion in goodwill to meet the 10-to-1 test in Appendix C.60  This was a significant increase 

over 2008, when Honeywell needed $3.7 billion in goodwill to meet the test.61  Accordingly, to 

meet the 10-to-1 test in 2009, Honeywell needed to greatly increase its reliance on an asset 

class that is relatively illiquid and which in times of financial distress might not promptly pay for 

decommissioning costs.62

Honeywell had the opportunity to address these concerns over goodwill’s relative 

illiquidity when it filed the October 2009 supplement to its exemption request.  In its supplement, 

Honeywell cited the rulemaking in which the U.S. Environmental Protection Agency (EPA) 

explained that it was adopting a tangible net worth requirement in its financial test due in part to 

concerns over the illiquidity of intangible assets.

 

63  Honeywell even cited the very page on which 

the EPA set forth this rationale for its tangible net worth test.64

 In its testimony, Honeywell again seems to assume that tangible assets and goodwill are 

interchangeable for purposes of assessing a licensee’s ability to self-guarantee 

decommissioning funding.  They are not.  As the Staff explains in its testimony, goodwill may be 

  However, Honeywell failed to 

acknowledge this rationale, arguing instead that the EPA adopted a tangible net worth 

requirement to address risks posed by smaller or undiversified companies.  In other words, 

Honeywell failed to address the EPA’s stated concern over the relative illiquidity of intangible 

assets, even though it was undoubtedly aware of those concerns. 

                                                
60 Exh. NRC000001 at A.33; Exh. NRC000018. 

61 Exh. NRC000001 at A.33; Exh. NRC000018.  See also NRC Staff Chart, Tangible Net Worth 
Shortfall to Meet 10-to-1 Test of 10 CFR 30, Appendix C (Sept. 15, 2011) (Exh. NRC000021). 

62 Exh. NRC000001 at A.37; Exh. NRC000011 at 4 (47 Fed. Reg. at 15,035). 

63 Exh. HNY000008 at 10 (citing Exh. NRC000011 at 4 (47 Fed. Reg. at 15,035)). 

64 Id.  
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significantly more difficult to convert into cash for decommissioning activities.  This can lead to 

delays in decommissioning, which can in turn increase public exposure to radiation.  Because in 

2009 Honeywell was seeking to greatly increase its reliance on goodwill to meet the Appendix C 

test, the Staff correctly found that granting an exemption would not have protected the public as 

effectively as if Honeywell complied with 10 C.F.R. § 40.36(e). 

 2. 

When reviewing Honeywell’s 2009 exemption request, the Staff was also concerned that 

Honeywell needed to rely on a significantly higher percentage of its goodwill to meet the 10-to-1 

test in Appendix C.  For 2009, Honeywell needed 67% of its goodwill just to meet the 10-to-1 

test.  This was a 67% increase over 2008, when Honeywell needed 40% of its goodwill to meet 

the test, and an 857% increase over 2007, when it needed only 7% of its goodwill to meet the 

test.

Goodwill Impairment 

65  As the Staff explained in its initial testimony, Honeywell’s reliance on such a high 

percentage of its goodwill to meet the 10-to-1 test in 2009 was a significant concern due to the 

possibility of rapid goodwill impairment.66

In its testimony, Honeywell points to financial accounting standards that require goodwill 

to be tested for impairment at least annually.

  

67

                                                
65 Exh. NRC000001 at A.40; Exh. NRC000018.  See also NRC Staff Chart, Percentage of 

Honeywell’s Total Goodwill Relied On to Meet Tangible Net Worth Test (September 15, 2011) (Exh. 
NRC000022). 

  However, annual testing might not have 

captured a sudden decline in the value of Honeywell’s goodwill during the period covered by the 

2009 exemption.  In its October 2009 supplement, Honeywell had previously cited language 

from SFAS-142, which states that “[g]oodwill of a reporting unit shall be tested for impairment 

66 Exh. NRC000001 at A.39. 

67 Exh. HNY000001 at A26. 
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between annual tests if an event occurs or circumstances change that would more likely than 

not reduce the fair value of a reporting unit below its carrying amount.”68  The problem for 

Honeywell is that, during the financial crisis of 2008 and 2009, determining when this “more 

likely than not” threshold was met could have been extremely challenging.  In June 2009, KPMG 

explained that the valuation of goodwill “is not an exact science and that it has never been more 

difficult than it is now to ascribe a value to an entity[.]”69  At that time KPMG found that “[t]he 

grey areas surrounding valuations and impairment have never been greyer[.]”70

Honeywell also argues that the Staff itself has “recognized that intangible assets are 

audited annually using accepted accounting practices and that the use of intangible assets in 

the [Appendix C] financial test ratio calculation would not materially increase the risk of a 

shortfall in decommissioning funds.”

 

71

                                                
68 Exh. HNY000008 at 5; Statement of Financial Accounting Standards No. 142, Goodwill and 

Other Intangible Assets (Jun. 2001) (Exh. HNY000033) at 15. 

  However, the NRC made these findings when discussing 

the proposed revisions to the decommissioning planning rule, revisions that included the 

adoption of a requirement that to self-guarantee a licensee must have at least $19 million in 

tangible net worth.  For the time period relevant to Honeywell’s 2009 exemption request, there 

was no minimum tangible net worth requirement.  Thus, the Staff’s findings regarding intangible 

asset valuation cannot be applied to Honeywell’s exemption request.  Where a licensee seeks 

to rely on intangible assets without having a baseline of tangible net worth, as Honeywell did in 

69 Press Release, KPMG, Goodwill Impairment in 2009 (Jun. 12, 2009) (Exh. NRC000040).  

70 Id. 

71 Exh. HNY000001 at A39 (citing Decommissioning Planning, 73 Fed. Reg. 3812, 3825 (Jan. 22, 
2008) (Exh. NRC000014 at 15)). 
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2009, the Staff understandably looks for even greater assurance that those intangible assets will 

be properly valued.72

 3. 

 

When reviewing Honeywell’s 2009 exemption request, the Staff was significantly 

concerned by Honeywell’s negative $5.3 billion in tangible net worth and its need to use $6.8 

billion in goodwill to meet the first part of the Appendix C financial test.  Compared to 2008, 

Honeywell was greatly increasing its reliance on an asset class that, due to its relative illiquidity, 

might not promptly fund decommissioning activities.

Conclusion 

73  Honeywell was also relying on a much 

higher percentage of its goodwill to meet the 10-to-1 test,74

D. 

 which increased the chance 

Honeywell would fall out of compliance with the test if it experienced goodwill impairment. 

Honeywell Fails to Prove that Granting an Exemption Would Be in the Public  
  

 Honeywell argues that granting the 2009 exemption would be in the public interest 

because, in its case, the financial costs of complying with § 40.36(e) are unnecessary.

Interest 

75

                                                
72 The Staff is not suggesting that Honeywell needed $19 million in tangible net worth in order to 

meet the Appendix C financial test for 2009 or to receive an exemption for that year.  Rather, the Staff is 
simply noting that its finding regarding the valuation of intangible assets goes hand-in-hand with its finding 
that licensees must have at least $19 million in tangible net worth in order to self-guarantee.  

  

However, it is Honeywell’s burden to prove those costs are truly unnecessary.  10 C.F.R. 

§ 2.325.  For 2009, Honeywell is unable to do.  For reasons stated above and in the Staff’s 

testimony, allowing Honeywell to count goodwill toward meeting the first part of the Appendix C 

financial test in 2009 would have resulted in a financial assurance mechanism less protective of 

73 Exh. NRC000001 at A.34–A.37; Exh. NRC000011 at 4 (47 Fed. Reg. at 15,035); see Exh. 
NRC000023.  

74 Exh. NRC000001 at A.40; Exh. NRC000018; Exh. NRC000022. 

75 Honeywell Initial Statement at 42; Exh. HNY000001 at A55. 
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health and safety than that contemplated § 40.36(e).  In other words, Honeywell is unable to 

show that in 2009 its reliance on bond ratings and goodwill provided financial assurance at least 

equal to that achieved through compliance with § 40.36(e).  This distinguishes Honeywell’s 

2009 exemption request from its prior exemption requests, and it explains why the Staff found 

that for 2009 an exemption would not be in the public interest.76

 Honeywell argues that the Staff inappropriately considered the relative cost to Honeywell 

of obtaining a financial instrument when determining whether its 2009 exemption request would 

be in the public interest.

 

77  However, it was Honeywell itself that cited the estimated cost of 

obtaining a financial instrument as support for its exemption request.78  Honeywell claimed this 

cost was substantial, so the Staff evaluated Honeywell’s claim by placing its cost estimate in 

context with other financial data.  Honeywell also suggested that the cost of a financial 

instrument would have a significantly adverse effect on its operations,79

 

 a claim the Staff 

questioned given that no other materials licensee has sought an exemption of the type 

Honeywell requested.  Moreover, even if Honeywell had not raised these issues itself, the 

“public interest” requirement of § 40.14 is written in broad terms, and Honeywell’s relative cost 

of obtaining a financial instrument would be an entirely appropriate factor for the Staff to 

consider in determining whether this requirement is met. 

 

                                                
76 See generally Exh. HNY000012. 

77 Honeywell Initial Statement at 42. 

78 Exh. HNY000008 at 11. 

79 Id. 
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E. Honeywell’s Arguments Regarding the Decommissioning Planning Rule Are Both 
  

 Honeywell claims that its exemption request is consistent with the revised 

decommissioning planning rule.

Irrelevant and Unsupported 

80  Honeywell also claims the Staff denied its request based on a 

finding that Honeywell did not comply with that rule.81  Honeywell is wrong on both points.  

Honeywell’s exemption request is not consistent with either the proposed or final version of the 

decommissioning planning rule.  This is because each version of the rule included a minimum 

tangible net worth requirement that Honeywell could not meet.82  Nor did the Staff use criteria in 

the proposed or final rule to deny Honeywell’s 2009 exemption request.  The Staff mentioned 

the proposed rule in order to respond to Honeywell’s arguments that its request was consistent 

with the letter and spirit of the rule.83

F. 

  Had the Staff not done so, Honeywell could have argued 

that the Staff failed to fully respond to the arguments made in support of its exemption request. 

The Staff has already explained why Honeywell fails to show that granting its 2009 

exemption request would be in the public interest.  However, this is only one of the requirements 

for granting an exemption set forth in 10 C.F.R. § 40.14.  To prove it should be granted an 

exemption, Honeywell must also show that the exemption would have avoided endangering life 

and property.  As explained in the Staff’s testimony, granting Honeywell an exemption in 2009 

Honeywell Fails to Prove It Meets Other Requirements for Granting an 
Exemption 

                                                
80 Honeywell Initial Statement at 43–45. 

81 Id. at 43. 

82 Exh. NRC000001 at A.54; Exh. NRC000014 at 15 (73 Fed. Reg. at 3825); Decommissioning 
Planning, 76 Fed. Reg. 35,512, 35,524 (June 17, 2011) (Exh. NRC000015 at 13). 

83 Exh. NRC000001 at A.53; see Exh. HNY000006 at 3, Exh. HNY000008 at 9. 
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would have increased the risk of a delay in decommissioning the Metropolis Works Facility.84  A 

delay in decommissioning is a circumstance that the NRC has recognized as a threat to life and 

property.  Specifically, the NRC has found a delay in decommissioning can “lead to increased 

occupational and public doses, increased amounts of radioactive waste to be disposed of, and 

an increase in the number of contaminated sites.”85

G. 

  Honeywell thus fails to prove it meets the 

second requirement for granting an exemption set forth in § 40.14. 

 Throughout its statement of position, Honeywell claims that the Staff applied the criteria 

in the NRC’s revised decommissioning planning rule when evaluating its 2009 exemption 

request.

The Board Should Reject Honeywell’s Attempt to Use this Hearing as an 
Opportunity to Challenge the NRC’s Decommissioning Planning Rule 

86  As explained above, this claim is incorrect.  In fact, Honeywell’s statement of position 

and testimony should make clear that it is Honeywell, rather than the Staff, that is interested in 

discussing the revised decommissioning planning rule.  Honeywell goes so far as to have its 

witnesses offer an opinion on the utility of the final rule.87  Honeywell also relies heavily on 

current financial data, data that is irrelevant to whether Honeywell should have been granted a 

time-limited exemption that would have expired on May 11, 2010.88

                                                
84 Exh. NRC000001 at A.34–A.37. 

  The Board should reject 

Honeywell’s attempts to draw it into addressing an issue—whether the revised 

decommissioning planning rule is adequately supported—that is not before the Board.  To the 

85 General Requirements for Decommissioning Nuclear Facilities, 53 Fed. Reg. 24,018, 24,019 
(June 27, 1988) (Exh. NRC000012 at 2). 

86 Honeywell Initial Statement at 43–45. 

87 Exh. HNY000001 at A56–A60. 

88 Exh. NRC000001 at A.18–A.19. 
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extent the Board addresses this issue, it should do no more than dismiss Honeywell’s 

arguments as an impermissible attack on the NRC’s regulations.  10 C.F.R. § 2.335(a). 

 
CONCLUSION 

 Honeywell’s statement of position and testimony fail to establish that in 2009 it should 

have been exempted from complying with 10 C.F.R. § 40.36(e).  Accordingly, the Board should 

reject Honeywell’s challenge to the Staff’s denial of its 2009 exemption request. 

Respectfully submitted, 
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