RULEMAKING ISSUE
NOTATION VOTE

January 30, 2012 SECY-12-0019

FOR: The Commissioners

FROM: R. W. Borchardt
Executive Director for Operations

SUBJECT: DENIAL OF PETITION FOR RULEMAKING REQUESTING AMENDMENTS
TO 10 CFR PART 54 REGARDING LICENSE RENEWAL APPLICATIONS
SUBMITTED 20 YEARS BEFORE EXPIRATION OF THE OPERATING
LICENSE (PRM-54-6)

PURPOSE:

To obtain Commission approval to deny a petition for rulemaking (PRM) submitted by Earth Day
Commitment/Friends of the Coast, Beyond Nuclear, Seacoast Anti-Pollution League,

C-10 Research and Education Foundation, Pilgrim Watch, New England Coalition, and joined in
by New Hampshire State Representative Robin Reed (hereinafter referred to as the petitioners).

BACKGROUND:

The petitioners, except for Representative Reed, filed their petition on August 25, 2010,
(docketed as PRM-54-6), asking the U.S. Nuclear Regulatory Commission (NRC) to amend
Section 54.17 of Title 10 of the Code of Federal Regulations (10 CFR) Part 54, “Requirements
for Renewal of Operating Licenses for Nuclear Power Plants,” which governs the filing date of
license renewal applications. In particular, the petitioners asked the NRC to change the allowed
20-year filing period for license renewal applications in 10 CFR 54.17(c) to only allow renewal
applications to be filed no more than 10 years before license expiration.

The NRC published a notice of receipt and request for public comment in the Federal Register
on September 27, 2010 (75 FR 59158). The comment period closed on December 13, 2010.
The NRC received six comment letters either in opposition to, or in support of, the PRM. The
NRC also received a letter from New Hampshire State Representative Robin Reed requesting
to be added as a petitioner. The NRC accepted the request from State Representative Reed.

CONTACT: Margaret E. Stambaugh, NRR/DPR
301-415-7069

SECY NOTE: THIS SECY PAPER TO BE RELEASED TO THE PUBLIC 5 WORKING DAYS
AFTER DISPATCH OF THE LETTER TO THE PETITIONER.



The Commissioners 2

DISCUSSION:

Petitioners’ Requests

The petitioners asked the NRC to amend 10 CFR Part 54.17(c) to require that: (1) licensees
submit license renewal applications no sooner than 10 years before expiration of the operating
license currently in effect; (2) the NRC suspend all license renewal application reviews pending
disposition of the petition; and (3) the NRC apply the revised rule to all license renewal
applications for which the staff has not yet issued a final safety evaluation report.

The petitioners stated that the requested changes to the regulations will restore some margin of
conservatism by reducing the lead time on license renewal applications from 20 years to

10 years. The petitioners’ concern is that the current rule is unduly non-conservative with
respect to its effect on the accuracy and completeness of the application, public participation,
changing environmental considerations, aging analysis and management, regulatory follow
through, National Environmental Policy Act (NEPA) compliance, and changing regulations.

Seven Issues Raised by the Petitioners in Support of the Proposed Rule Change

Issue 1

The petitioners state that the NRC last updated 10 CFR 54.17, “Filing of Application,” in 1995,
before changes took place in NRC oversight, economic and regulatory factors, and licensee
corporate structures. The petitioners argue that those changes resulted in a change in focus on
the part of the nuclear industry from decommissioning to power uprates and license renewals.
They further argue that the rulemaking could not have contemplated how such changes would
affect the dynamics of license renewal aging analysis and aging management planning. The
petitioners conclude that the rule is antiquated and obsolete. Furthermore, the petitioners state
that only one licensee, NextEra Energy Seabrook, LLC (NextEra), applied for license renewal
20 years in advance of license expiration and that a majority of applications are filed within

10 years of license expiration. The petitioners conclude that these points demonstrate that
allowing more than 10 years is unnecessary and can have negative consequences.

Issue 2

The second issue raised by the petitioners relates to license renewal hearings. The petitioners
argue that the rulemaking for 10 CFR 54.17(c) did not sufficiently consider the impact that a
20-year advance consideration of license renewal would have on the hearing rights of affected
persons. The petitioners state that the current rule does not allow a full generation of future
affected residents, visitors, and commercial interests the opportunity to participate in the
adjudicatory hearing process for a license renewal application and thus leaves these affected
persons unable or unprepared to speak for themselves.

The petitioners contend that the rule allows for effective segmentation of the proposed action,
effectively providing a void legal notice.
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Issue 3

The third issue raised by petitioners relates to the effect of a changing environment on various
factors that affect plant safety, environmental concerns, and physical security. The petitioners
state that the rule promotes the failure of the license renewal application to encompass the
potential effects of an environment that is arguably changing at an unprecedented rate. The
petitioners ask a series of questions related to aging management, changing climate, energy
technology, global security, waste disposal, and local environments. The petitioners observe
that prediction failure rates for complex systems tend to increase exponentially with respect to
the length of time until the prediction matures.

Issue 4

The petitioners state that the rule allows licensees and the NRC staff to press the unproven
ability to predict the aging and deterioration of structures, systems, and components (SSCs) to
untenable lengths of time. The petitioners also state that, at 20 years, the SSCs are at a stage
of service life in which few failures are observed and therefore those failures cannot be used to
predict failure rate trends. The petitioners reference the “bathtub curve” trend to illustrate the
progression of SSC reliability and argue that the flow of age-related information increases
rapidly toward the end of the license period. Petitioners also note that the risk of corrosion
changes as a function of time. Petitioners contend that waiting until 10 years prior to license
expiration, rather than starting at 20 years prior to license expiration, increases the availability of
applicable failure rate and observed aging phenomena data, and is appropriate before
attempting time-limited aging analysis or aging management planning.

Issue 5

The petitioners state that the current rule makes it more difficult for the NRC staff and licensees
to follow license renewal commitments. The petitioners argue that regulatory experience shows
that NRC staff turnover, changes in oversight, and changes in licensee staff and ownership will
complicate and place increased emphasis on the proper handoff of unfulfilled licensee
commitments.

Issue 6

The sixth issue raised by petitioners involves the changes in regulations that occur over time.
The petitioners predict that, over 20 years, an inordinate amount of applicable regulatory
change will take place, and lack of compliance will be grandfathered in. As examples, the
petitioners cite current issues related to aging management for underground, buried, or
inaccessible pipes and for safety-related low voltage cables that are below grade.

Issue 7

The petitioners state that the rule conflicts with, circumvents, and otherwise frustrates the letter,
spirit, object, and goals of NEPA. The petition quotes the portions of the Council on
Environmental Quality’s regulations that require Federal agencies to use the NEPA process to
the fullest extent possible and to make environmental information available to the public and
public officials before making decisions. The petition argues that an application made 20 years
in advance cannot fulfill those components of the NEPA process. The petitioners state that the
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premature information constitutes the amassing of needless detail and that the rule
unnecessarily restricts the scope and content of the environmental review, thus rendering it
speculative rather than rigorous or objective. The petitioners continue that an application
submitted 20 years before license expiration cannot be sufficiently complete or meet mandates
from the Council on Environmental Quality.

The petitioners reference the license renewal application that NextEra submitted in 2010 for
Seabrook Nuclear Generating Station, Unit 1. NextEra submitted its application 20 years before
the expiration of the operating license for Seabrook Unit 1. The petitioners state that NextEra’s
application is an example of an application that provides a dated, incomplete, and meaningless
assessment of energy alternatives because it does not consider the offshore wind potential in
New Hampshire. The petitioners conclude that allowing a submittal at 20 years before the
expiration of an operating license prematurely and unnecessarily freezes an environmental
impact statement and limits the scope of the environmental review to bias the decision of the
proposed Federal action.

Stakeholder Comments

The NRC received six comment letters during the public comment period from the following
sources: two private citizens, a public interest group (Beyond Nuclear), two industry
organizations (the Nuclear Energy Institute and Strategic Teaming and Resource Sharing), and
a nuclear power plant licensee (NextEra). One private citizen and the public interest group
submitted letters in support of the petition. The other four letters expressed opposition to the
petition requests. A Federal Register Notice (FRN) (Enclosure 1) summarizes the comment
letters and provides the NRC’s evaluation of the petition and letter. The NRC also received a
letter from New Hampshire State Representative Robin Reed requesting to be added as a
petitioner. The NRC accepted the request from State Representative Reed.

RECOMMENDATION:

The staff recommends that the NRC deny PRM-54-6 because the petitioners: (1) did not
present new information that would contradict previous considerations by the Commission when
the NRC established the license renewal rule in 1991 and later revised it in 1995, and (2) did not
demonstrate that sufficient reason exists to modify the current regulations. The NRC’s
response to each of the seven issues raised in the petition and the public comments received
on the petition are included in the enclosed FRN.

The petitioners also asked the NRC to suspend all reviews of ongoing and future license
renewal applications, pending revision of the rule. Commission Memorandum and Order
CLI-11-01, dated January 24, 2011, denied this request (Agencywide Documents Access and
Management System (ADAMS) Accession No. ML110250087).

The Commission stated in its order that “[i]f upon closer examination, the NRC determines that
proposing changes in its current rules and noticing a proposed rulemaking are warranted, we
can revisit whether Seabrook or other reviews should be held in abeyance pending the outcome
of the rulemaking.”

The petition denial obviates the need to revisit the Commission’s order denying the petitioners’
suspension request. Additionally, the petitioners requested that the NRC apply the 10-year
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timeframe to all ongoing and future license renewal applications under the assumption that the
Commission approved the requested rulemaking. With the denial of this petition, the agency will
not apply the 10-year timeframe to any ongoing or future license renewal application reviews.

The staff is recommending that, based on the merits of the petitioners’ arguments, the
Commission deny PRM-54-6. As noted in the NRC staff’'s responses to each of the petitioners’
issues (enclosed FRN), the petitioners did not demonstrate sufficient reasons or a compelling
case to revise the current requirements in 10 CFR 54.17(c).

The staff requests the Commission’s approval to publish the FRN (Enclosure 1) denying
PRM-54-6. The enclosed letter for signature by the Secretary of the Commission (Enclosure 2)
informs the petitioners of the Commission’s decision to deny PRM-54-6. The staff will inform
the appropriate Congressional committees.

RESOURCES:

Denial of this petition will not affect budgeted resource needs.

COORDINATION:

The Office of the General Counsel has reviewed this package and has no legal objection.

/RA by Martin J. Virgilio for/

R. W. Borchardt
Executive Director
for Operations

Enclosures:
1. Federal Register Notice
2. Letter to the Petitioners
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