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INTRODUCTION 

 
 Pursuant to 10 C.F.R. § 2.309(h)(1), the staff of the Nuclear Regulatory Commission 

(Staff) hereby answers the “Request to Admit Intervenor’s New Contention” (Proposed New 

Contention 14) dated September 22, 2011, filed by the Blue Ridge Environmental Defense 

League with its chapter People’s Alliance for Clean Energy (BREDL).   For the reasons set forth 

below, the Staff opposes admission of BREDL’s proposed new contention. 

BACKGROUND 

 On November 26, 2007, the Virginia Electric and Power Company, doing business as 

Dominion Virginia Power and the Old Dominion Electric Cooperative (Dominion or Applicant) 

filed an application (Application or COLA) with the NRC for a combined operating license (COL) 

for North Anna Unit 3.1  This application incorporated by reference the Early Site Permit (ESP) 

                                                 

1 Notice of Receipt and Availability of Application for a Combined License Dominion Virginia 
Power-North Anna Unit 3, 72 Fed. Reg. 70,619 (Dec. 12, 2007).  History of additional, relevant Federal 
Register publications: The NRC docketed the application on January 28, 2008.  Dominion Virginia Power; 
Acceptance for Docketing of an Application for Combined License for North Anna Unit 3, 73 Fed. Reg. 
6,528 (Feb. 4, 2008).  The NRC published a notice of hearing on March 10, 2008.  Dominion Virginia 
Power; Notice of Hearing and Opportunity to Petition for Leave To Intervene on a Combined License for 
North Anna Unit 3, 73 Fed. Reg. 12,760 (Mar. 10, 2008) (Notice of Hearing).  On April 18, 2008, the NRC 
(continued. . .) 
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for the North Anna Unit 3 Site, ESP-003, which the NRC issued on November 27, 2007, and the 

application for certification of the Economic Simplified Boiling Water Reactor (ESBWR).2  In 

response to this application, on May 9, 2008, BREDL filed a “Petition for Intervention and 

Request for Hearing.”  The Atomic Safety and Licensing Board (Board) designated to preside 

over the proceeding found that BREDL had standing and admitted one of its eight proposed 

contentions (Contention 1) but denied the rest.  Virginia Electric and Power Co. (North Anna 

Power Station, Unit 3), LBP-08-15, 68 NRC 294, 299 (2008).  Proposed Contention 2, submitted 

with the initial petition, related to seismic issues but was denied because the Board found that 

seismic issues had been completely resolved by ESP-003.  Id. at 39.   

On August 19, 2009, the Board granted a Dominion motion to dismiss BREDL 

Contention 1 as moot.  See Virginia Electric and Power Co. (North Anna Power Station, Unit 3), 

Order (Dismissing Contention 1 as Moot) (Aug. 19, 2009) (unpublished Licensing Board Order).  

The Board, however, retained jurisdiction to consider the admissibility of a new contention 

BREDL had proposed (Contention 10) based on the new information that rendered BREDL 

Contention 1 moot.  See id. at 1, 4.  On November 25, 2009, the Board admitted Contention 10 

in part.  See Virginia Electric and Power Co. (North Anna Power Station, Unit 3), LBP-09-27, 70 

NRC 992, 1016 (2009).   

                                                                                                                                                          

(. . .continued) 

issued a supplement to the Notice of Hearing.  Dominion Virginia Power; Supplement to Notice of Hearing 
and Opportunity to Petition for Leave To Intervene on a Combined License for North Anna Unit 3; Order 
Imposing Procedures for Access to Sensitive Unclassified Non-Safeguards Information (SUNSI) and 
Safeguards Information (SGI) for Contention Preparation, 73 Fed. Reg. 21,162 (Apr. 18, 2008).  
Subsequently, the Commission corrected the Notice of Hearing.  Virginia Electric and Power Company, 
d/b/a Dominion Virginia Power, and Old Dominion Electric Cooperative; Correction to Notice of Hearing 
and Opportunity To Petition for Leave To Intervene on a Combined License for North Anna Unit 3, 73 
Fed. Reg. 31,516 (June 2, 2008). 

2 Virginia Electric and Power Company and Old Dominion Electric Cooperative Combined 
License Application North Anna Power Station Unit 3, Part 1, Rev. 0, at 1 (ML073321125) (Application); 
ESP-003, Dominion Nuclear North Anna, LLC, North Anna ESP Site, Docket No. 52-008, Early Site 
Permit (Nov. 27, 2007) (ML073180440) (ESP-003). 
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 In June 2010, Dominion revised its application to reference the application for 

certification of the U.S. Advanced Pressurized-Water Reactor (US-APWR) instead of the 

ESBWR design certification application.  See Application, Rev. 2, Part 1 at 1 (ML102040539).  

In response, BREDL proposed new Contention 11 on June 17, 2010.  See Intervenor’s New 

Contention Eleven (June 17, 2011).  On July 12, 2010, Dominion moved to dismiss BREDL’s 

Contention 10 as moot in view of the revision to the Application.  See Dominion’s Motion to 

Dismiss BREDL’s Contention 10 as Moot (July 12, 2010). 

 On August 11, 2010, the Board issued a scheduling order in which it provided BREDL 

sixty days from August 3, 2010, or until October 4, 2010, to file new contentions based on the 

revised Application.  See Virginia Electric and Power Co. (North Anna Power Station, Unit 3), 

Order (Setting Deadline for Filing New Contentions Based on New Information in the Applicant’s 

June 29, 2010 Revision to the License Application), at 7 (Aug. 11, 2010) (unpublished Licensing 

Board Order).  The Board subsequently granted Dominion’s motion dismissing BREDL 

Contention 10 as moot and declined to admit proposed Contention 11.  See Virginia Electric and 

Power Co. (North Anna Power Station, Unit 3), LBP-10-17, 72 NRC __ (Sept. 2, 2010) (slip op. 

at 1).  The Board retained jurisdiction to rule on any contention BREDL might file in accordance 

with the Board’s August 11 scheduling order, or any contention filed by October 4, 2010.   

Id. at 19.   

 On October 2, 2010, BREDL proposed two new contentions numbered 12 and 13 by the 

Board.  See Intervenor’s New Contentions at 2-3, 6 (Oct. 2, 2010); Virginia Electric and Power 

Co. (North Anna Power Station, Unit 3), LBP-11-10, 73 NRC __ (Apr. 6, 2011) (slip op. at 1).  In 

its decision in LBP-11-10, the Board declined to admit these two proposed new contentions.  

See North Anna, LBP-11-10, 73 NRC at __ (slip op. at 1).  Proposed Contention 13 dealt with 

seismic issues and was denied for failing to meet the requirements of 10 C.F.R. § 2.309(f)(1).  

Id. at 28.  Although the Board declined to admit BREDL’s proposed new Contentions 12 and 13, 
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the Board ordered that any new contentions based on new information shall be filed within the 

time period specified in the Board’s Scheduling Orders of September 10, 2008, and March 22, 

2010, and did not terminate the proceeding.  Id. at 36. 

 At 1:51 p.m. EDT on August 23, 2011, a magnitude 5.8 earthquake occurred near 

Mineral, Virginia, close to the North Anna Power Station.  See Nuclear Regulatory Commission, 

North Anna Earthquake Summary, http://www.nrc.gov/about-nrc/emerg-preparedness/virginia-

quake-info/va-quake-summary.pdf.  The earthquake caused the North Anna Power Station’s 

reactors to automatically shut down and resulted in a loss of off-site power.  Id.  The plant 

declared an Alert, the second lowest of the four emergency classification levels used by U.S. 

nuclear plants.  Id.  On September 22, 2011, BREDL filed its “Request to Admit Intervenor’s 

New Contention.”  Given the litigation history discussed above, the Staff will refer to this 

contention as “proposed new Contention 14.” 

DISCUSSION 

BREDL’s proposed new Contention 14 alleges both that “the applicant and the NRC 

have not presented a sound probabilistic basis for the magnitude of the possible adverse 

consequences and the likelihood of occurrence of each consequence for issuing a license to 

construct and operate North Anna Unit 3” and that “the geology of the North Anna site renders it 

unsuitable for construction of a new nuclear power reactor.”  Proposed New Contention 14 at 4, 

10.  This is similar to the seismic arguments made in BREDL’s proposed Contentions 2 and 13.  

See North Anna, LBP-08-15, 68 NRC at 38-39; North Anna, LBP-11-10, 73 NRC at __ (slip op. 

at 31).  Proposed Contention 2 was not admitted because it was resolved by ESP-003 

according to 10 C.F.R. § 52.39.  North Anna, LBP-08-15, 68 NRC at 39.  Proposed Contention 

13 was not admitted because it failed to meet the requirements of 10 C.F.R. § 2.309(f)(1).  

North Anna, LBP-11-10, 73 NRC at __ (slip op. at 28).  As explained in detail below, proposed 

new Contention 14 should also be rejected on both 10 C.F.R. § 52.39 and § 2.309(f) grounds. 
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I. LEGAL STANDARDS 

A. Legal Standards for Admission of New, Amended, or Non-timely Contentions 

The admissibility of new and amended contentions is governed by 10 C.F.R. 

§§ 2.309(f)(2) and 2.309(f)(1).  In accordance with 10 C.F.R. § 2.309(f)(2), new or amended 

contentions filed after the initial filing period (as is the case here) may be admitted only with 

leave of the presiding officer if the contention meets the following requirements: 

(i) The information upon which the amended or new contention is based was 
not previously available; 
 

(ii) The information upon which the amended or new contention is based is 
materially different than information previously available; and 
 

(iii) The amended or new contention has been submitted in a timely fashion 
based on the availability of the subsequent information. 

 
10 C.F.R. § 2.309(f)(2)(i)-(iii). 

The 10 C.F.R. § 2.309(f)(2) standard for new or amended contentions addresses two 

situations.  The first situation relates to new contentions on the Draft Environmental Impact 

Statement and is not relevant to this proceeding. The second situation relates to “all other new 

or amended contentions,” and makes clear that the criteria in 10 C.F.R. § 2.309(f)(2)(i) through 

(iii) must be satisfied for admission of a contention based on new information.  Changes to 

Adjudicatory Process (Final Rule), 69 Fed. Reg. 2,182, 2,221 (Jan. 14, 2004).  A licensing board 

has recognized the two-fold application of the rule, but has pointed out that no significant 

difference exists between the standards for the two situations.  Exelon Generating Company, 

LLC (Early Site Permit for Clinton ESP Site), LBP-05-19, 62 NRC 134, 160-64 (2005).  

The distinction between 10 C.F.R. § 2.309(f)(2) and 10 C.F.R. § 2.309(c), which governs 

nontimely filings, was discussed by the Board in ruling on a previous contention raised by 

BREDL in this proceeding.  See Virginia Electric and Power Co. (North Anna Power Station, 

Unit 3), LBP-09-27, 70 NRC 992 (2009).  In LBP-09-27, the Board held BREDL’s proposed 
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Contention 10 to be admissible in part.  Id. at 34.  In making this determination, the Board 

analyzed Contention 10 according to 10 C.F.R. § 2.309(f)(2) first.  Id. at 9-14.  Because 10 

C.F.R. § 2.309(f)(2)(iii) was met for the limited issues ultimately admitted, the Board determined 

that the raising of these limited issues was timely and thus not susceptible to § 2.309(c) 

scrutiny.  Id. at 14.  The Board concluded that scrutiny under 10 C.F.R. § 2.309(c) is only 

required when a contention is nontimely and that, “[s]imply put, ‘[i]f a contention satisfies the 

timeliness requirement of 10 C.F.R. § 2.309(f)(2)(iii), then, by definition, it is not subject to 10 

C.F.R. § 2.309(c) which specifically applies to ‘nontimely filings.’’”  Id. at 7 quoting Entergy 

Nuclear Vermont, LLC, and Entergy Nuclear Operations, Inc. (Vermont Yankee Nuclear Power 

Station), LBP-06-14, 63 NRC 568, 573 n.14 (2006).  

B. Legal Standards for Contention Admissibility  

The legal requirements governing the admissibility of contentions in general are well 

established and are set forth in 10 C.F.R. § 2.309(f)(1) of the Commission’s Rules of Practice.  

The standards in 10 C.F.R. § 2.309(f)(1) may be summarized as follows:  An admissible 

contention must: (1) provide a specific statement of the legal or factual issue sought to be 

raised; (2) provide a brief explanation of the basis for the contention; (3) demonstrate that the 

issue raised is within the scope of the proceeding; (4) demonstrate that the issue raised is 

material to the findings the NRC must make to support the action that is involved in the 

proceeding; (5) provide a concise statement of the alleged facts or expert opinions, including 

references to specific sources and documents that support the petitioner’s position and upon 

which the petitioner intends to rely at the hearing; and (6) provide sufficient information to show 

that a genuine dispute exists with regard to a material issue of law or fact, including references 

to specific portions of the application that the petitioner disputes, or in the case when the 

application is alleged to be deficient, the identification of such deficiencies and supporting 

reasons for this belief.  See 10 C.F.R. § 2.309(f)(1).   
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The purpose of the contention rule is to “focus litigation on concrete issues and result in 

a clearer and more focused record for decision.”  69 Fed. Reg. at 2,202; see also Vermont 

Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 553-54 (1978); BPI v. AEC, 502 F.2d 

424, 428 (D.C. Cir. 1974); Philadelphia Elec. Co. (Peach Bottom Atomic Power Station, Units 2 

and 3), ALAB-216, 8 AEC 13, 20 (1974).  The Commission has stated that it “should not have to 

expend resources to support the hearing process unless there is an issue that is appropriate for, 

and susceptible to, resolution in an NRC hearing.”  69 Fed. Reg. at 2,202.  The Commission has 

emphasized that the rules on contention admissibility are “strict by design.”  Dominion Nuclear 

Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-01-24, 54 NRC 349, 358 

(2001), pet. for reconsideration denied, CLI-02-01, 55 NRC 1 (2002).   

The long-recognized purposes for requiring a would-be intervener to establish the basis 

of each proposed contention are:  (1) to assure that the contention raises a matter appropriate 

for adjudication in a particular proceeding; (2) to establish a sufficient foundation for the 

contention to warrant further inquiry into the assertion; and (3) to put other parties sufficiently on 

notice of the issues so that they will know generally what they will have to defend against or 

oppose.  Peach Bottom, ALAB-216, 8 AEC at 20-21; Arizona Pub. Serv. Co. (Palo Verde 

Nuclear Station, Units 1, 2 and 3), LBP-91-19, 33 NRC 397, 400 (1991).  The Board has 

enunciated and applied these standards in this proceeding, and further explanation is 

unnecessary.3  See North Anna, LBP-08-15, 68 NRC at 311-337.  Finally, 10 C.F.R. § 52.39 

specifically governs contentions to a COL application referencing an ESP.  It states that, if the 

                                                 

3  The Staff has also explained these standards in more detail in this proceeding.  See NRC Staff 
Answer to “Petition for Intervention and Request for Hearing” by the Blue Ridge Environmental Defense 
League at 7-10 (June 3, 2008). 
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application for the COL references an ESP, the Commission shall treat as resolved those 

matters resolved in the proceeding on the application for issuance of the ESP.  10 C.F.R.  

§ 52.39(a)(2). 

II. INTERVENOR’S PROPOSED NEW CONTENTION 

In its September 22, 2011, “Request to Admit Intervenor’s New Contention,” BREDL 

proposes new Contention 14, which is stated in two different ways.  First, BREDL states “that 

the applicant and the NRC have not presented a sound probabilistic basis for the magnitude of 

the possible adverse consequences and the likelihood of occurrence of each consequence for 

issuing a license to construct and operate North Anna Unit 3.”  Proposed New Contention 14 at 

4.  Second, BREDL claims “that the geology of the North Anna site renders it unsuitable for 

construction of a new nuclear power reactor.”  Id. at 10. 

BREDL supports proposed new Contention 14 with the following argument.  BREDL 

claims that proposed new Contention 14 is based on the new information physically manifested 

by the earthquake of August 23, 2011.  Id. at 1.  BREDL claims generally that this information is 

memorialized in “supporting documentation available to the Intervenor and the Applicant and 

issued by the Commission” but does not further describe the nature of these documents beyond 

asserting that such documentation in the form of “additional safety reports and environmental 

impact assessments will be generated.”  Id. at 1, 3.  BREDL claims that the occurrence of the 

earthquake of August 23, 2011, itself invalidates the seismic predictions that the Applicant made 

before the earthquake.  Id. at 2-3.  Furthermore, not only does BREDL claim that these 

predictions are invalid in this instance, but that they were always invalid because earthquakes 

can never be predicted and the Applicant and the Staff engage in such a probabilistic exercise 

“merely [to] reestablish false assurances to the people of this region.”  Id. at 3.  The only support 

cited for these claims is two short magazine articles.  Id. at 3, 9.  

BREDL then claims that it may address these concerns via a contention to the North 
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Anna Unit 3 COL application proceeding based upon the following logic.  First, BREDL points to 

the fact that seismic analysis is required by 10 C.F.R. §100.23.  Id. at 4-5.  BREDL contends 

that this requirement is not met because, in the case of North Anna Unit 3, this analysis was 

conducted before the earthquake occurred and thus before the new information that the 

earthquake represents was available.  Id. at 5.  BREDL then cites 10 C.F.R. § 52.47 for the 

proposition that a complete § 100.23 analysis is required before a COL may be issued in the 

North Anna Unit 3 COL proceeding.  Id.  This is because BREDL believes that 10 C.F.R.  

§ 52.47 requires that all COL issuances be predicated upon a full review of all aspects of the 

COL application during that particular COL proceeding whether or not they were previously 

resolved in other proceedings.  Id. at 6. 

BREDL claims that the postulated new seismic information is within the scope of and 

material to the COL proceeding.  While discussing materiality, BREDL argues that, following the 

August 23, 2011, earthquake, the Staff has a duty to generate a supplemental environmental 

impact statement (EIS) and that a supplemental EIS is always material to the findings that must 

be made during a COL proceeding.  Id. at 8.  Regarding supporting references, BREDL refers to 

a 2010 NRC updated estimate of earthquake risks at U.S. nuclear reactors and a 2010 seismic 

hazard analysis conducted for Generic Issue 199, and notes generally that “North Anna 3 COLA 

and other documents do not account for unexpected failure modes.”  Id. at 9.  To show that a 

genuine dispute exists between the intervenor and the Applicant on a material issue of law or 

fact, BREDL generally refers to “seismicity factors’ environmental impacts and plant safety 

issues.”  Id.   

Finally, BREDL argues that its proposed new Contention 14 is timely because (1) the 

“information” of the occurrence of the August 23, 2011, earthquake was not previously available, 

(2) this information is “material to the issue being considered,” and (3) the request was filed 30 

days after the occurrence/”information” of the earthquake.  Id. at 10-11.   
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III.  STAFF RESPONSE 

A. Proposed new Contention 14 does not meet the requirements for timely new contentions 
set forth in 10 C.F.R. § 2.309(f)(2)(i)-(iii). 

 
BREDL’s proposed new Contention 14 does not meet the requirements for timely new 

contentions that are set forth in 10 C.F.R. § 2.309(f)(2) because the bulk of the information on 

which it relies is not new, while that information that is new is not materially different from 

information that was previously available.  For this reason, the contention should be rejected for 

timeliness reasons alone.   

10 C.F.R. § 2.309(f)(2)(i) requires the intervenor to show that the information upon which 

the new contention is based was not previously available.  BREDL correctly states that the 

“information” of the August 23, 2011, earthquake was not previously available.  However, all the 

other support for BREDL’s argument that “the geology of the North Anna site renders it 

unsuitable for construction of a new nuclear power reactor” was available during the period 

before October 4, 2010 in which BREDL could have filed a timely contention.  Proposed New 

Contention 14 at 10.  The magazine article that BREDL cites for the proposition that 

earthquakes cannot be predicted was published in 1996.  Id. at 3.  Though the particular 

magazine article used by BREDL to illustrate that probabilistic risk assessment is unreliable was 

published in 2011, it primarily relies upon an MIT study from 2003 for this conclusion, a 

conclusion that many articles predating October 4, 2010 have discussed.  See M. V. Ramana, 

Beyond Our Imagination: Fukushima and the Problem of Assessing Risk, BULLETIN OF THE 

ATOMIC SCIENTISTS, Apr. 19, 2011; See e.g. Jussi K. Vaurio, An Implicit Method for 

Incorporating Common-Cause Failures in System Analysis, 47 IEEE TRANSACTIONS ON 

RELIABILITY 173 (1998), available at http://ieeexplore.ieee.org/stamp/stamp.jsp?tp=&arnumber 

=722285 (discussing how common cause failures can be satisfactorily incorporated into system 

analysis).  Generic Issue 199 was published in August 2010.  The part of the North Anna Unit 3 

COL application concerning geology has not changed since June 2010.  See Application, Rev. 
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3, Part 3 at 2-18.   ESP-003 and NUREG 1835, detailing all the geological studies pertaining to 

North Anna Unit 3, have not changed since November 2007.  Therefore, all the information 

upon which proposed new Contention 14 is based, except for the August 23, 2011, earthquake 

itself, was previously available.  In fact, in proposing new Contention 14, BREDL is simply 

restating its timely October 2, 2010, argument of Contention 13 that the proposed North Anna 

Unit 3 cannot be safely constructed and operated due to seismic concerns.  See Intervenor’s 

New Contentions at 10 (Oct. 2, 2010).  BREDL as much as admits this in proposed new 

Contention 14 when it states that, “[i]ntervenor has raised contentions regarding seismicity 

factors’ environmental impacts and plant safety issues at North Anna since 2010 . . . [f]or 

example . . . Intervenor’s Contention 13 . . . .”  Proposed New Contention 14 at 10.  Thus the 

only information mentioned in proposed new Contention 14 that could potentially support a 

timely new contention under 10 C.F.R. § 2.309(f)(2)(i) is the occurrence of the August 23, 2011, 

earthquake. 

10 C.F.R. § 2.309(f)(2)(ii) requires the intervenor to show that the information upon 

which the new contention is based is materially different than information previously available.  

BREDL has failed to show this.  Though BREDL correctly recites this “materially different” 

requirement, BREDL does not show that the new information of the August 23, 2011, 

earthquake is materially different from previously known information.  Proposed New Contention 

14 at 10.  Instead, BREDL confuses the 10 C.F.R. § 2.309(f)(2)(ii) “materially different” 

requirement with the “materiality” requirement in 10 C.F.R. § 2.309(f)(1)(iv).  BREDL’s entire 

argument that its proposed new Contention 14 satisfies 10 C.F.R. § 2.309(f)(2)(ii) is that a 

series of NRC Event Reports related to the earthquake “were published subsequent to the 

August 23, 2011, earthquake.  The information is material to the issue being considered, having 

the potential to affect the finding or conclusions of the NRC.”  Id. at 10-11.  This statement is 

non-responsive to the requirement that BREDL show that the information represented by the 
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occurrence of the August 23, 2011, earthquake is materially different from the information 

previously available – BREDL makes no argument that the earthquake itself is of a nature that 

has not already been considered in seismic analyses related to the North Anna site.  Therefore, 

despite the fact that information related to the occurrence of the August 23, 2011, earthquake 

was not previously available, BREDL’s proposed new Contention 14 does not satisfy the burden 

of showing that this new information is materially different than what was available previously, 

as required by 10 C.F.R. § 2.309(f)(2)(ii). 

Thus, although BREDL filed its proposed new Contention 14 within 30 days of the 

earthquake, it has not satisfied the requirements of 10 C.F.R. § 2.309(f)(2)(i)-(ii) regarding timely 

new contentions.  Furthermore, BREDL has not even argued that proposed new Contention 14 

should be admitted as a nontimely filing under 10 C.F.R. § 2.309(c).  For these reasons, the 

contention should be rejected for timeliness reasons alone. 

B. BREDL has not provided sufficient grounds to reexamine the seismic issues that were 
resolved at the ESP stage. 

 
BREDL’s statement of the issue of law or fact to be raised or controverted in proposed 

new Contention 14 is, “that the applicant and the NRC have not presented a sound probabilistic 

basis for the magnitude of the possible adverse consequences and the likelihood of occurrence 

of each consequence for issuing a license to construct and operate North Anna Unit 3” and “that 

the geology of the North Anna site renders it unsuitable for construction of a new nuclear power 

reactor.”  Id. at 4, 10.  BREDL argues that this is an appropriate contention in the North Anna 

Unit 3 COL proceeding because, per 10 C.F.R. § 100.23 “[t]he geological, seismological, and 

engineering characteristics of a site and its environs must be investigated in sufficient scope 

and detail to permit an adequate evaluation of the proposed site,” and because, per 10 C.F.R. § 

52.47, “[t]he application must . . . present[] a safety analysis of the structures, systems, and 

components and of the facility as a whole, and must include . . . [t]he information necessary to 

demonstrate that the standard plant complies with the earthquake engineering criteria . . . .”  
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BREDL takes these regulatory excerpts to stand for the proposition that a COL proceeding must 

address all safety concerns.  Id. at 4-6.  Thus, in this case, BREDL believes that the August 23, 

2011, earthquake is a factor that must be considered under 10 C.F.R. § 100.23, which in turn 

must be considered as part of the COL application according to the provisions of 10 C.F.R.  

§ 52.47.   

This statutory interpretation, however, is incomplete because it fails to address 

provisions of 10 C.F.R. § 52.39 regarding the finality of early site permits.  When an issued ESP 

is incorporated by reference in a COL application, as is the case here, then the regulations of 10 

C.F.R. § 52.39 apply regarding the admissibility of contentions related to issues deemed 

resolved during the ESP proceeding.  This Board has stated that an issue is deemed resolved 

during the ESP proceeding: 

if (1) the subject of the contention was actually litigated and decided during the 
ESP proceeding; or (2) the subject of the contention, although not actually 
litigated, was decided by the Staff, was necessary for the Staff to resolve in the 
ESP proceeding, and was within the scope of that proceeding as defined in the 
Federal Register notice of opportunity for a hearing. 
 

North Anna, LBP-08-15, 68 NRC at 311.  Generally, contentions regarding such issues are 

inadmissible because, “the Commission shall treat as resolved those matters resolved in the 

proceeding on the application for issuance . . . of the [ESP].”  10 C.F.R. § 52.39(2).  However, 

there are five exceptions regarding when a contention on an issue resolved at the ESP stage 

may still be admissible.  See 10 C.F.R. § 52.39(c)(1)(i)-(v). 

The geological and seismic issues raised by proposed new Contention 14 where 

thoroughly resolved in the ESP-003 proceeding.  See North Anna, LBP-08-15, 68 NRC at 309 

(“[T]he seismic fault issue raised in this proposed contention was extensively evaluated and 

resolved in the ESP proceeding.”).  Specifically, ESP-003 incorporated NUREG-1835 which 

contains 111 pages detailing all aspects of the geology of the North Anna site.  NUREG-1835, 

Safety Evaluation Report for an Early Site Permit (ESP) at the North Anna ESP Site (Initial 
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Report), at 2-140 to 2-251 (Sept. 2005).  In order to assess seismic risk, both the Applicant and 

the Staff catalogued the historic seismic activity of the region encompassing the North Anna site 

and modeled the probability of future seismic hazards.  See Id. at 2-190 to 2-196.  The Staff 

concluded that this large amount of data was sufficient to adequately characterize the overall 

seismic hazard of the site.  Id. at 2-196.  Although the August 23, 2011, earthquake would make 

a useful data point in future analyses, BREDL does not show how it represents, on its own, an 

issue unresolved in the ESP proceeding.   

Therefore, according to 10 C.F.R. § 52.39, proposed new Contention 14 is only 

admissible if it fits within one of the exceptions of 10 C.F.R. § 52.39(c)(1).  Proposed new 

Contention 14 does not claim that North Anna Unit 3 does not fit within the seismic spectra 

developed for the site in ESP-003, but rather claims that the seismic spectra themselves are 

invalid.4  Proposed New Contention 14 at 5-6.  Therefore, 10 C.F.R. § 52.39(c)(1)(i) is not 

applicable.  Similarly, proposed new Contention 14 does not allege that the terms and 

conditions of the ESP are not being met, but rather that those terms and conditions are invalid.  

Id. at 4, 10.  Therefore, 10 C.F.R. § 52.39(c)(1)(ii) is not applicable.  Proposed new Contention 

14 does not address an applicant’s request for a variance from one or more conditions of an 

ESP, and thus 10 C.F.R. § 52.39(c)(1)(iii) is inapplicable.  Proposed new Contention 14 does 

not contest new or additional information provided in the North Anna Unit 3 COLA; rather, it is 

concerned with the occurrence of the August 23, 2011, earthquake, and the exception of 10 

C.F.R. § 52.39(c)(1)(iv) is therefore inapplicable.  Finally, proposed new Contention 14 does not 

meet 10 C.F.R. § 52.39(c)(1)(v) because it does not present, nor does BREDL argue the 

                                                 

4 This is an argument more properly addressed under 10 C.F.R. § 52.39(c)(2), which states that, 
“[a]ny person may file a petition requesting that the site characteristics, design parameters, or terms and 
conditions of the early site permit should be modified, or that the permit should be suspended or revoked.  
The petition will be considered in accordance with §2.206 of this chapter.” 
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existence of, a significant environmental issue5 unresolved in the ESP proceeding, as required 

by 10 C.F.R. § 52.39(c)(1)(v).   

Even if proposed new Contention 14 did fit within one of these exceptions, the 

regulations state that such exempted contentions should “be litigated in the same manner as 

other issues material to the proceeding.”  10 C.F.R. § 52.39(c)(1).  This means that the 

contention must meet all the other relevant requirements imposed upon contentions, such as 

those set forth in 10 C.F.R. § 2.309(f)(1).  As discussed below, proposed new Contention 14, 

even if it were admissible under 10 C.F.R. § 2.309(f)(2) and 10 C.F.R. § 52.39, does not meet 

the requirements of 10 C.F.R. § 2.309(f)(1) and thus should be dismissed. 

C. Proposed new Contention 14 does not meet the contention pleading requirements of  
10 C.F.R. § 2.309(f)(1) and is therefore inadmissible. 

 
1. 10 C.F.R. § 2.309(f)(1)(i)-(ii) 

The overarching requirement for all contentions is that they must be “set forth with 

particularity.”  10 C.F.R. § 2.309(f)(1).  The first part of this requirement is that each contention 

“provide a specific statement of the issue of law or fact to be raised or controverted.”  10 C.F.R. 

§ 2.309(f)(1)(i).  The second part is that all contentions include a statement of their basis.  10 

C.F.R. § 2.309(f)(1)(ii).  BREDL does not set forth with particularity any specific statement of the 

issue of law or fact to be controverted.  Rather, it states the contention in two different ways with 

two very different implications.  The first statement of BREDL’s contention is that, “the applicant 

and the NRC have not presented a sound probabilistic basis for the magnitude of the possible 

adverse consequences and the likelihood of occurrence of each consequence for issuing a 

license to construct and operate North Anna Unit 3.”  Proposed New Contention 14 at 4.  This 

                                                 

5 It is important to note that 10 C.F.R. § 52.39(c)(1)(v) specifies “environmental” issues.  Besides 
two paragraphs demanding that the Staff produce a supplemental EIS, BREDL’s eleven-page contention 
discusses only safety issues.  10 C.F.R. § 52.39(c)(1)(v) would therefore appear to be inapplicable.   
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statement seems to be challenging the way in which the Applicant and the Staff conducted the 

probabilistic analysis of geological and seismic risks.  By implication it concedes that such 

analysis, if done properly, could obtain a result that would support the licensing of North Anna 

Unit 3.  On the other hand, the second statement of BREDL’s proposed new Contention 14 

apparently asserts that no level of analysis could support the licensing of North Anna Unit 3.  

BREDL states that, “the geology of the North Anna site renders it unsuitable for construction of 

a new nuclear power plant.”  Id. at 10.  This is no longer a critique of methods but a critique of 

an ultimate regulatory finding.  Because these two claims are so different, they would require 

different statements regarding their bases, and different supporting or rebutting evidence.  It is 

not clear which of these claims is intended as BREDL’s primary contention, and which portions 

of the supporting evidence are intended to support which claim.  Because the exact nature of 

the contention unclear, proposed new Contention 14 does not meet the first two pleading 

requirements of 10 C.F.R. § 2.309(f)(1).   

2. 10 C.F.R. § 2.309(f)(1)(iii) 

10 C.F.R. § 2.309(f)(1)(iii) requires that the intervenor demonstrate that the issue raised 

in the contention is within the scope of the proceeding.  BREDL claims that the allegedly 

deficient site seismic information is within the scope of the North Anna Unit 3 COL proceeding 

by asserting that a COL proceeding must consider all safety issues.  Id. at 6-7.  Specifically, 

BREDL cites section 185b of the Atomic Energy Act of 1954, as amended, to stand for this 

proposition.  Id. at 6.  This is an overly broad reading of 10 C.F.R. § 2.309(f)(1)(iii).  10 C.F.R.  

§ 2.309(f)(1)(iii) specifically limits admissible contentions to those within the scope of “the 

proceeding.”  “[T]he proceeding,” which in this case is a proceeding on a COL application, does 

not necessarily encompass all issues related to a facility.  When a COL application incorporates 

by reference an issued ESP, then matters resolved in the ESP are treated as resolved and thus 

outside the scope of the COL proceeding unless certain conditions apply.  See 10 C.F.R.  
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§ 52.39(a)(2).  As discussed above, the issue of seismicity at the North Anna site was resolved 

during the ESP-003 proceeding, and none of the exceptions listed in 10 C.F.R. § 52.39 apply.  

Therefore, a contention concerning the seismic issues resolved in ESP-003 is not within the 

scope of the North Anna Unit 3 COL proceeding.  Thus proposed new Contention 14 should be 

dismissed. 

3. 10 C.F.R. § 2.309(f)(1)(iv) 

10 C.F.R. § 2.309(f)(1)(iv) requires the intervenor to demonstrate that the issue raised in 

the contention is material to the findings the NRC must make to support the action that is 

involved in the proceeding.  As discussed above, proposed new Contention 14 is not within the 

scope of the North Anna Unit 3 COL application proceeding and cannot be material to the 

findings that the NRC must make to support the North Anna Unit 3 COL application proceeding.  

Specifically, when a COL application references an ESP, the material information is whether the 

applicant provided information sufficient to demonstrate that the design of the facility falls within 

the site characteristics and design parameters specified in the ESP.  10 C.F.R. § 52.79(b)(1).  

However, the issue raised by proposed new Contention 14 is the validity of the seismic site 

characteristics developed in ESP-003 and not whether the design of North Anna Unit 3 falls 

within them.  Therefore, BREDL’s proposed new Contention 14 is not material to the findings 

the NRC must make to support the action that is involved in the proceeding. 

4. 10 C.F.R. § 2.309(f)(1)(v) 

10 C.F.R. § 2.309(f)(1)(v) requires that the intervenor provide a concise statement of the 

alleged facts or expert opinions which support the intervenor’s position on the issue and on 

which the intervenor intends to rely at hearing, together with references to the specific sources 

and documents on which the intervenor intends to rely to support its position on the issue.   

BREDL provides no facts supporting its contention that the earthquake of August 23, 

2011, invalidates the seismic and geological analyses in ESP-003.  BREDL claims that the 
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earthquake had “overtaken predictions and assurances” of the North Anna site but provides no 

factual basis for this claim, such as comparisons of the magnitude or effect of the earthquake 

with that predicted in ESP-003.  Id. at 2-3.  The closest that BREDL comes to addressing this 

requirement is with the statement that, “the April 23rd quake apparently generated horizontal 

acceleration 100% over the existing North Anna standard, causing numerous problems such as 

an electronic sensor failure of eight seconds before power was restored.”  Id. at 5.  Without any 

sort of supporting citation, this statement is merely conjecture.  On top of that, it is not relevant 

because it refers to the current North Anna power plant and not to the proposed North Anna 

Unit 3, which possesses different structural characteristics.  Therefore, BREDL has not met the 

requirement of supporting its position on the issue with facts. 

BREDL does cite two magazine articles in support of its contention.  Id. at 3, 9.  One 

article claims that earthquakes cannot be predicted at all, and the other claims that probabilistic 

risk assessment is unreliable.  Id.  These articles may support BREDL’s overall distrust of 

seismic analysis, but they do not support BREDL’s specific claim that the ESP-003 seismic 

analysis is invalid because it does not include the information from the August 23, 2011, 

earthquake.  Additionally, the articles do not support BREDL’s final phrasing of its position on 

the issue which is that no nuclear power plant could ever be safely built at the North Anna site 

due to its geology.  This position has to do with site specific geology, whereas these articles 

have to do with critiquing seismic prediction methods.   

BREDL submits no expert opinion discussing the geology of the North Anna site.  

Furthermore, regarding references to specific sources and documents, BREDL refers generally 

to “supporting documentation available to the Intervenor and the Applicant and issued by the 

Commission” but only specifies two such documents.  The first document is only alluded to by 

the sentence, “[f]irst, in 2010, the NRC itself updated estimates of earthquake risks at all 104 

nuclear reactors in the U.S., rating the North Anna plant as the seventh riskiest.”  Id. at 8.  There 
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is no accompanying citation to demonstrate what, if any, document this refers to.  Also, there is 

no explanation of what BREDL means by the term “risky.”  Regardless of these clarity problems, 

this posited document is not relevant.  BREDL’s proposed new Contention 14 has to do with the 

North Anna Unit 3 COL application.  Thus BREDL must refer to specific sources and documents 

that support its position that North Anna Unit 3 is unsafe for seismic reasons, not that North 

Anna Units 1 and 2, whose designs are different, are unsafe for seismic reasons.  BREDL’s 

second document, Generic Issue 199, fails for this same reason in that it addresses the seismic 

vulnerabilities of North Anna Units 1 and 2 but not North Anna Unit 3 which is the issue in 

question.  GI-199, Implications of Updated Probabilistic Seismic Hazard Estimates in Central 

and Eastern United States on Existing Plants, Safety/Risk Assessment, (Aug. 2010) 

(ML100270639).   

 For these reasons, BREDL’s pleading does not meet the requirement of 10 C.F.R.  

§ 2.309(f)(1)(v) to provide alleged facts or expert opinions and references to specific sources 

and documents that support its contention and, therefore, proposed new Contention 14 should 

be dismissed. 

5. 10 C.F.R. § 2.309(f)(1)(vi) 

10 C.F.R. § 2.309(f)(1)(vi) requires that the intervenor provide sufficient information to 

show that a genuine dispute exists with the applicant on a material issue of law or fact by 

referring to specific portions of the application that the intervenor disputes or by referring to 

specific omissions in the application of items required by law.  BREDL does not meet this 

requirement.  BREDL refers to no portions of the application, and makes no mention of specific 

omissions.  What BREDL generally claims to be missing is “seismicity factors’ environmental 

impacts and plant safety issues.”  Id. at 10.  By not referring to any specific portions of the 

application or to any specific omissions from the application, BREDL does not meet the 

requirement of § 2.309(f)(1)(vi) and, the contention should therefore be dismissed. 
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D. BREDL’s NEPA argument is legally insufficient. 
 
 In the midst of BREDL’s argument that the proposed North Anna Unit 3 is unsafe due to 

seismic concerns, BREDL also asserts that the Staff has a duty under the National 

Environmental Policy Act (NEPA) to supplement the EIS issued in connection with ESP-003.  

Proposed New Contention 14 at 8.  The NRC Staff normally prepares supplemental EISs in 

COL proceedings that reference ESPs, as required by 10 C.F.R. § 51.92(b).  In the current COL 

proceeding, the NRC Staff has issued a supplemental EIS for an earlier version of the COLA 

that referenced the ESBWR design.  See NUREG-1917, Supplemental Environmental Impact 

for the Combined License (COL) for North Anna Power Station Unit 3 (Feb. 2010).  The Staff 

has also published a Federal Register notice indicating its intent to prepare a second 

supplemental EIS to reflect the Applicant’s decision to change reactor technologies.  See 76 

Fed. Reg. 6638 (Feb. 7, 2011).  BREDL’s basic claim regarding supplementing the EIS is 

therefore not in dispute. 

However, BREDL makes no specific argument regarding what this supplemental EIS 

must contain.  BREDL correctly cites 40 C.F.R. § 1502.9(c)(1)(ii) and 10 C.F.R. § 51.92(a)(2) for 

the proposition that the Staff must prepare a supplement to the final environmental impact 

statement if there are new and significant circumstances or information relevant to 

environmental concerns and bearing on the proposed action or its impacts.  Porposed New 

Contention 14 at 8.  BREDL’s support for this claim consists of the conclusory statement that, 

“[a]s a federal agency, it is clearly the NRC’s continuing duty to assess environmental impacts 

of their actions, to determine the significance of the new data and prepare supplemental 

documentation.”  BREDL asserts that a supplemented EIS is always material to the findings the 

NRC must make to support the action involved in a COL proceeding because a change in the 

EIS may have an effect on issuance of a COL.  Aside from this materiality argument, BREDL 

does not address the other pleading requirements of section 2.309(f)(1).  The contention 
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includes no explanation of the basis for the claim that the August 23, 2011, earthquake 

represents new and significant circumstances or information relevant to environmental 

concerns, no demonstration that this claim is within the scope of the proceeding, no statement 

of alleged facts or expert opinions to support this claim, and no reference to specific portions of 

or omissions from the environmental documents that this claim disputes.  Therefore, if this brief 

reference to supplementing an EIS were intended as a contention, it fails to meet the 

requirements of 10 C.F.R. § 2.309(f)(1) and should be dismissed. 

CONCLUSION 
 

In view of the foregoing, the Staff submits that BREDL’s proposed new Contention 14 

should be rejected. 

Respectfully submitted, 
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