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INTRODUCTION

The NRC Staff submits its initial statement of position and testimony” responding to the
hearing request Honeywell International Inc. (Honeywell) filed on June 22, 2011. Honeywell
challenges the Staff’'s April 25, 2011 denial of its application for an exemption from the financial
assurance requirements at 10 C.F.R. § 40.36(e). The requested exemption would have
excused Honeywell from meeting these requirements for the period May 2009 through May
2010. Although the Staff had granted Honeywell similar exemptions in 2007 and 2008, the Staff
found that an exemption for 2009 could not be justified.

As the applicant, Honeywell has the burden of proving it should be granted the
requested exemption. For numerous reasons, Honeywell is unable to make that showing.
Honeywell's 2009 exemption request came at a time of significant financial uncertainty tied to a
sharp downturn in the global economy. This uncertainty forced the Staff to closely reexamine

bond ratings and other factors upon which it had relied in granting Honeywell’s prior exemption

! Testimony of Roman Przygodzki, Kenneth Kline, and Thomas Fredrichs (October 14, 2011)
(Exh. NRCO000001).



requests. Further, the financial data Honeywell submitted with its 2009 exemption request
showed a significant decline in tangible net worth, one of the key indicators in the NRC’s
financial assurance rules. For these and other reasons, the Staff reasonably concluded that
granting Honeywell’'s 2009 exemption request would have increased the risk that funds might
not be available to decommission Honeywell’s facility as required under the NRC'’s rules.
Because Honeywell is not now able to prove that the information it submitted in 2009 supported
granting an exemption, the Board should affirm the Staff's April 2011 denial decision.

BACKGROUND

Under NRC regulations, a source material licensee like Honeywell must assure that it
will have sufficient funds to cover the cost of decommissioning its facility. 10 C.F.R. § 40.36.> A
licensee has numerous options for meeting its decommissioning funding obligations. These
options include prepayment or the use of a surety method such as a surety bond, letter of credit,
parent company guarantee, or self-guarantee. See 10 C.F.R. § 40.36(e) (establishing financial
requirements and incorporating the tests in Appendices A, C, D and E of 10 C.F.R. Part 30). If
the licensee chooses to self-guarantee, it must “furnish[ ] its own guarantee that funds will be
available for decommissioning costs and . . . demonstrat[e] that [it] passes the financial test of
Section II.” 10 C.F.R. Part 30, App. C, § I. The financial test of Section Il, in relevant part,
requires that the licensee’s tangible net worth be at least 10 times its current decommissioning

cost estimate (i.e., the “10-to-1 test”). Part 30, App. C, § Il.A.1. This estimate includes the cost

2 Section 40.36 applies to certain source material licensees. Other NRC regulations establish
financial assurance requirements for other types of licensees.
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of decommissioning both NRC-licensed facilities and any other facilities for which the licensee
uses a self- or parent-company guarantee.®

In 2005, Honeywell applied for renewal of its license for the Metropolis Works Facility, a
uranium conversion facility in Metropolis, lllinois.* Although Honeywell had met the 10-to-1 part
of the Appendix C financial test in previous years, by 2005 it experienced a significant decline in
tangible net worth such that it no longer passed the test.” Accordingly, along with its renewal
application, Honeywell sought an exemption allowing it to use goodwill to meet the 10-to-1 test
in Appendix C.° If the Staff denied the exemption request, Honeywell would have had to select
one of the other financial assurance methods described in § 40.36.

When Honeywell filed its exemption request in 2006, the NRC was considering revisions
to its decommissioning planning regulations. This rulemaking process gave stakeholders the
opportunity to present their arguments for why licensees should be allowed to use intangible
assets to meet certain financial tests. The NRC Staff told Honeywell that, although it would

review the exemption request submitted with its renewal application, if Honeywell sought a

® Self-Guarantee as an Additional Financial Assurance Mechanism, 58 Fed. Reg. 68,726, 68,727
(December 29, 1993) (Exh. NRC000013 at 2).

* Letter to M. Raddatz, NRC, from D. Edwards, Honeywell, Re: Renewal of Source Materials
License for Honeywell with Enclosures that Include the 2004 Annual Report (May 27, 2005) (Exh.
NRC000005).

® Letter from Jeffrey Neuman, Honeywell, to Director, NRC/NMSS, Regarding a Meeting Held
Between Honeywell Representatives and NRC Staff to Review the Financial Assurance Requirements for
Decommissioning Liability at Honeywell for the Metropolis Facility (November 3, 2006) (Exh.
NRCO000006).

® Letter to NRC from Honeywell Re: Request for Exemption from Decommissioning Financial
Assurance Requirements (December 1, 2006) (Exh. HNY000004).



permanent change in the 10-to-1 test it should argue for those changes during the ongoing
rulemaking.’

Based on the specific financial data Honeywell submitted with its renewal application,
the Staff granted Honeywell an exemption for 2007.% The Staff granted the exemption on May
11, 2007, the same date it renewed Honeywell’s license for the Metropolis Works Facility.
However, the Staff also added a condition to Honeywell’s license stating that the exemption
would expire one year from the date of the license renewal; that is, by May 11, 2008.° This
condition allowed the Staff to reassess Honeywell’s financial situation within one year of the
exemption and monitor the progress of the NRC’s rulemaking relating to decommissioning
planning.” This condition also limited the possibility there would be a rapid change in
Honeywell’'s financial condition affecting its ability to provide decommissioning funding.

In April 2008, Honeywell asked to extend its exemption for a year,"" and the Staff

granted that request.” The condition limiting Honeywell’s exemption to one year remained in its

" Exh. NRC000001 at A.13.

® Honeywell International Inc., License Amendment 0 to Source Materials License SUB-526 (May
11, 2007) (Exh. NRC000007).

® Exh. NRC000001 at A.13; Exh. NRC000007 at 6.

'% See Technical Evaluation Report (TER) for Renewal of the Operating License for MTW (May
11, 2007) (Exh. HNY000009) at 52—-54 (making clear that “[a]fter public comments are received [on the
decommissioning planning rule], additional information may arise that could cause the staff to reconsider
the adequacy of using goodwill assets to meet the ratio of tangible net worth to decommissioning
obligation.”).

" Letter to NRC from Honeywell Re: Request for Exemption of Decommissioning Financial
Assurance Requirements (April 11, 2008) (Exh. HNY000005); Letter to NRC from Honeywell,
“Supplemental Information” (May 15, 2008) (Exh. HNY000007).

"2 Letter to Honeywell from NRC Re: Granting Extension of One-Year Exemption (August 22,
2008) (Exh. HNY000010); Letter to D. Anderson, Sr. VP, Honeywell Global Headquarters from M.
Tschiltz, NRC/NMSS, Re: Notice That Staff Found That Honeywell Passed Annual Self-Guarantee
(continued. . .)



license, with the new expiration date May 11, 2009. However, the Staff revised this condition so
that Honeywell’s exemption expired the earlier of “(1) May 11, 2009, or (2) the effective date of a
final rule amending 10 CFR Part 30 consistent with the proposed rule published in the Federal
Register on January 22, 2008.”"® The Staff added part (2) because the rulemaking relating to
decommissioning planning was still ongoing. If the NRC eventually accepted Honeywell’s
argument that licensees should be allowed to use intangible assets to meet the financial tests in
Appendix C, Honeywell would no longer need an exemption. If the NRC rejected those
arguments, on the other hand, it would reflect the agency’s determination that Honeywell’s
proposed approach did not adequately protect public health and safety. This would remove the
basis for Honeywell's exemption.

On April 1, 2009, Honeywell sought its third exemption from the tangible net worth
requirement in Appendix C." Unlike in 2007 and 2008, the Staff found that an exemption could
not be justified. The Staff rejected Honeywell’s request for numerous reasons, not all of which
were included in the Staff's December 11, 2009 denial letter to Honeywell.” In its letter, the

Staff focused on the significant decline in Honeywell’s tangible net worth between its 2008 and

(. . .continued)
Financial Test and Has Met the Regulatory Requirements to Provide Financial Assurance (August 22,
2008) (Exh. NRC000009).

3 Honeywell International Inc., License Amendment 2 to Source Materials License SUB-526
(August 22, 2008) (Exh. NRC000008 at 6).

' Letter to NRC from Honeywell Re: Request for Extension of Exemption from Decommissioning
Financial Assurance Requirements (April 1, 2009) (Exh. HNY000006); Letter from Honeywell to NRC
Providing Supplemental Information to Request for Extension of Exemption from Decommissioning
Financial Assurance Requirements (October 13, 2009) (Exh. HNY000008).

'° Letter from NRC to Honeywell Providing a Denial of the Honeywell Request for an Exemption
from Decommissioning Financial Assurance Requirements (December 11, 2009) (Exh. HNY000011).



2009 exemption requests.’® As the Staff explained, Honeywell’s tangible net worth declined by
$3.814 billion after the Staff granted the 2008 exemption request. By the end of 2008,
Honeywell’s tangible net worth was negative $5.265 billion. The Staff also found unpersuasive
one of Honeywell’s main arguments supporting its request, which was that granting the
exemption would be “entirely consistent” with the proposed decommissioning planning rule the
NRC had recently published in the Federal Register."” In fact, Honeywell did not meet the
criteria in the proposed rule.

Honeywell appealed the NRC’s decision to the D.C. Circuit. On December 21, 2010, the
Court vacated the NRC’s decision, finding the decision did not explain sufficiently why
Honeywell's 2009 exemption request should be denied. Honeywell v. NRC, 628 F.3d 568, 580—
81 (D.C. Cir. 2010). The Court stated, “While the Commission might reasonably have
concluded that a decline in tangible net worth over a given period is not rectified by a high
goodwill value, or by other potential indicators of a company’s financial health and stability, the
Commission’s decision leaves too much to inference.” Id. at 581. Accordingly, the Court
remanded Honeywell’'s 2009 exemption request to the NRC for further proceedings. /d.

After further review, the Staff determined that its initial decision was correct and that
Honeywell's 2009 exemption request must still be denied. The Staff informed Honeywell of its
decision in an April 25, 2011 letter.'® As explained in the letter, the Staff found that numerous

factors, some specific to Honeywell and others broader in scope, weighed against granting the

' Exh. NRC000001 at A.16.

' Proposed Rule; Decommissioning Planning, 73 Fed. Reg. 3812 (Jan. 22, 2008) (Exh.
NRC000014).

'® Response to Court Remand on Denial of Exemption Request (April 25, 2011) (Exh.
HNY000012).



exemption. The global economy experienced a sharp downturn in late 2008 and 2009, causing
widespread financial uncertainty. The Staff therefore closely reexamined the factors upon which
it had relied in granting Honeywell’s prior exemptions. For example, although the Staff had
relied on Honeywell’s bond ratings as part of the basis for granting the prior exemptions, the
economic downturn of late 2008 and 2009 caused the Staff to question the reliability of bond
ratings as a measure of Honeywell’s ability to self-guarantee decommissioning funding. In
addition, Honeywell's $3.814 billion decline in tangible net worth between the 2008 and 2009
requests meant that Honeywell would have needed to rely on significantly more goodwill in
order to meet the 10-to-1 test in Appendix C. This meant that Honeywell would increasingly be
relying on a type of asset that, due to its relative illiquidity, might not be readily available to fund
decommissioning activities. Also significant was that 2009 was the third consecutive year
Honeywell sought the same exemption. This increased the Staff's concern that the
circumstances causing Honeywell to seek an exemption were no longer temporary.

APPLICABLE REGULATIONS

l. Decommissioning Funding

The NRC'’s regulations seek to ensure that licensees have sufficient funding to
decommission their facilities in a timely manner. One of the NRC’s goals is to “reduce the
likelihood that any current operating facility will become a ‘legacy site™; that is, a facility “in
decommissioning status with complex issues and an owner who cannot complete the
decommissioning work for technical or financial reasons[.]’"* However, as much as the NRC

seeks to avoid legacy sites, it also seeks to avoid any delays in decommissioning. Through its

regulations the NRC seeks to provide “reasonable assurance that at the time of termination of

9 Exh. NRC000014 at 2-3 (73 Fed. Reg. at 3812—13).



operations adequate funds are available so that decommissioning can be carried out in a safe
and timely manner and that lack of funds does not result in delays that may cause potential
health and safety problems.”® For this reason, certain tests in the NRC’s financial assurance
rules require not only that licensees have sufficient funding, but that the funding is in a form that
can promptly be converted into cash for decommissioning activities.

For a source materials licensee like Honeywell, the NRC’s decommissioning funding
requirements are in 10 C.F.R. § 40.36, “Financial assurance and recordkeeping for
decommissioning.” As pertinent here, § 40.36 states:

(e) Financial assurance for decommissioning must be provided by one or more of

the following methods:

(1) Prepayment. Prepayment is the deposit prior to the start of operation into an
account segregated from licensee assets and outside the licensee's
administrative control of cash or liquid assets such that the amount of funds
would be sufficient to pay decommissioning costs. Prepayment may be in the
form of a trust, escrow account, government fund, certificate of deposit, or
deposit of government securities.

(2) A surety method, insurance, or other guarantee method. These methods
guarantee that decommissioning costs will be paid. A surety method may be in
the form of a surety bond, letter of credit, or line of credit. . . . For commercial
corporations that issue bonds, a guarantee of funds by the applicant or licensee
for decommissioning costs based on a financial test may be used if the
guarantee and test are as contained in appendix C to part 30. . . []

The financial test in Appendix C to Part 30 states:
Il. Financial Test
A. To pass the financial test, a company must meet all of the following criteria:

(1) Tangible net worth at least 10 times the total current decommissioning cost
estimate for the total of all facilities or parts thereof [. . . .]

% General Requirements for Decommissioning Nuclear Facilities, 53 Fed. Reg. 24,018, 24,037
(June 27, 1988) (Exh. NRC000012 at 20).



(2) Assets located in the United States amounting to at least 90 percent of total
assets or at least 10 times the total current decommissioning cost estimate
for the total of all facilities or parts thereof [. . . .]

(3) A current rating for its most recent bond issuance of AAA, AA, or A as issued
by Standard and Poors (S&P), or Aaa, Aa, or A as issued by Moodys.?'

Criterion A.(1) of this test requires that a licensee’s tangible net worth, not merely its net worth,
be at least 10 times its total decommissioning cost estimate for all facilities covered by a self- or
parent-company guarantee.? This requirement is based on U.S. Environmental Protection
Agency (EPA) financial standards that focus on tangible net worth. When developing its
standards, the EPA considered, but rejected, allowing companies to use intangible assets to
meet certain financial tests. The EPA’s concern was that companies may not be able to
promptly convert intangible assets into cash for closure costs:

One commenter recommended that owners and operators be allowed to meet

requirements for amounts of net worth with tangible net worth only. Assets of

firms often include intangibles such as gooadwill, patents, and trademarks which

may be difficult to convert into cash to pay for closure or post-closure costs. The

Agency agrees with the commenter and is providing that only tangible net worth

may be used to meet the requirements for $10 million in net worth and for net

worth of at least six times the cost estimates.
Standards Applicable to Owners and Operators of Hazardous Waste Treatment, Storage, and
Disposal Facilities; Financial Requirements, 47 Fed. Reg. 15,032, 15,035 (April 7, 1982) (Exh.
NRCO000011 at 4) (emphasis added). Accordingly, the EPA incorporated certain tangible net

worth requirements in its standards not only to ensure there would be a low risk of default

' NUREG-1757 provides guidance for reviewing the acceptability of a licensee’s self-guarantee.
U.S. Nuclear Regulatory Commission, NUREG-1757, Vol. 3, Appendix A, Section A.14 “Self-Guarantees”
(September 2003) (Exh. NRC000049).

?2 See Exh. NRC000013 at 2 (58 Fed. Reg. at 68,727) (explaining that “all companies,
irrespective of their overall size, must demonstrate that they possess tangible net worth of at least 10
times the current decommissioning cost estimate (or the current amount required if certification is used)
for all decommissioning activities for which the company is responsible as self-guaranteeing license [sic]
and as parent grantor.”).
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among companies relying on various financial assurance tests, but to ensure that closure and
post-closure activities would be carried out in a timely manner. /d.

Six years after the EPA issued its rule, the NRC adopted its own decommissioning
planning rules. The NRC'’s rules established a parent company guarantee similar to that
adopted by the EPA, and the NRC specifically incorporated the tangible net worth requirements
from the EPA test into its financial test for the parent company guarantee.?® When the NRC
revised its financial assurance rules to allow for the self-guarantee method, it included a tangible

net worth requirement in the related financial test.*

This is the requirement presently in Part 30,
Appendix C, § ILA.(1).

In January 2008 the NRC proposed revisions to its decommissioning planning rules.?
Among other changes, the NRC proposed revising the Appendix C financial test to allow
licensees to use intangible assets to meet the 10-to-1 test. However, the NRC also proposed
revising the second part of the Appendix C financial test so that a licensee would need at least
$19 million in tangible net worth in order to self-guarantee.?® This requirement was an inflation-
indexed adjustment of the EPA’s requirement that a self-guarantor have at least $10 million in
tangible net worth. After considering comments on the proposed rule, the NRC Staff

recommended that the Commission retain a minimum tangible net worth requirement in the final

rule.?’

% Exh. NRC000012 at 18-19 (53 Fed. Reg. at 24,035-36).
* Exh. NRC000013 at 3 (58 Fed. Reg. at 68,728).

5 Exh. NRC000014 (73 Fed. Reg. 3812).

%6 Exh. NRC000014 at 15 (73 Fed. Reg. at 3825).

" SECY-08-0144, “Final Rule: Decommissioning Planning” (September 2008) (Exh. NRC000050)
at 46-47.
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In the final decommissioning planning rule, the Commission retained the Staff’s
proposed changes to the Appendix C financial test, while further adjusting the $19 million
requirement to $21 million.?® The final rule requires a self-guaranteeing licensee to have at
least $21 million in tangible net worth because the other criteria in the Appendix C test do not, in
themselves, provide sufficient financial assurance. For example, “a high bond rating by itself
does not necessarily signal financial strength[,]” and therefore “regulators should not rely on a
bond rating by itself to provide financial assurance[.]’® Further, the $21 million requirement
looks to tangible net worth, rather than net worth generally, due to concerns over the illiquidity of

% “The minimum tangible net worth component prevents the NRC from relying

intangible assets.
too heavily on intangible assets.”®' Accordingly, in order to self-guarantee after December 17,
2012, the final rule’s effective date, a licensee will need at least $21 million in tangible net worth.

The licensee will also need to pass all other parts of the Appendix C financial test.

Il. Specific Exemptions

The starting point for the Staff when processing an exemption request from a source
materials licensee is 10 C.F.R. § 40.14. Section 40.14(a) sets forth three requirements for
granting exemptions:

The Commission may, upon application of any interested person or upon its own

initiative, grant such exemptions from the requirements of the regulation in this
part as it determines are [1] authorized by law and [2] will not endanger life or

8 Decommissioning Planning, 76 Fed. Reg. 35,512, 35,525 (June 17, 2011) (Exh. NRC000015 at
14).

29 Exh. NRC000015 at 13—14 (76 Fed. Reg. at 35,524—25).
%0 yq.

¥ Id. at 13 (76 Fed. Reg. at 35,524).
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property or the common defense and security and [3] are otherwise in the public

interest.*

However, even when all requirements are met, the Staff is not required to grant an exemption;
§ 40.14(a) states only that the Staff “may” grant an exemption, not that it “shall” grant an
exemption.

In 1997, the Commission directed the Staff to develop more specific criteria for granting
exemptions to materials licensees. The Staff did so in Policy and Procedure Letter (PPL) 1-58
(August 5, 1997) (Exh. NRC000016). PPL 1-58 states that:

All requests for an exemption must be accompanied by:

a. A description of the exemption needed and justification;

b. Compensatory safety measures as necessary to provide a level of health and safety
equivalent to the regulation from which the exemption is being requested; and

c. The licensee’s assurance that consideration of all reasonable alternatives for
complying with the regulation has been exhausted.*

PPL 1-58 further states that, upon receipt of an exemption request, the Staff reviewer “should
determine if the licensee or certificate holder has sufficient justification for the request, and that
the intent of the requirement from which the exemption is being requested [ ] is not
compromised.” Id. at Attachment 1, 1. Accordingly, these additional criteria are relevant to the

Staff's processing of an exemption request from a materials licensee.*

32 Although § 40.14 refers to “[{ihe Commission,” the Staff has been delegated the authority to
review license applications, including applications for exemptions. 10 C.F.R. §§ 2.100-2.103.

3 Exh. NRC000016 at Attachment 1 at 1.

% See also NUREG-1556, “Consolidated Guidance about Materials Licenses,” Vol. 20, “Guidance
about Administrative Licensing Procedures,” Section 4.13, “Processing of Exemptions for Materials
Licensees” (Exh. NRC000017 at 4-22) (“Note: Headquarters staff should refer to NMSS Policy and
Procedures Letter 1-58, ‘Processing of Exemptions for Material Licensees and Certificate Holders,” when
processing proposed exemption requests.”).
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DISCUSSION
Before explaining why the Board should reject Honeywell’s 2009 exemption request on
the merits, the Staff will address certain threshold legal issues. These include the issues
identified by the Board in its Initial Scheduling Order.*

l. Threshold Legal Issues

Honeywell claims the Staff made several legal errors in reaching its April 2011 denial
decision. For example, Honeywell claims the Staff should have applied a different regulation
and considered more recent information when evaluating its exemption request. Hearing
Request at 11-14. Honeywell also disputes that it has the burden of proof in this proceeding.*
The Staff addresses each issue below. First, however, the Staff believes it is important to clarify
the nature of the exemption Honeywell is seeking.

A. The Scope of Honeywell’'s Exemption Request

Honeywell states that it is seeking an exemption from the tangible-net-worth requirement
of the financial test in Appendix C to Part 30.*" In fact, Honeywell’s exemption request is much
broader.*® NRC regulations do not require Honeywell to provide financial assurance through a
self-guarantee; that is merely Honeywell’s preferred method. To the contrary, § 40.36(e)

describes numerous other ways for Honeywell to provide financial assurance. For example,

% |nitial Scheduling Order (August 23, 2011) at 2—3.
% Transcript of Scheduling Conference (August 11, 2011) at 12—15.

%" See Exh. HNY000006 (“Honeywell now requests that the NRC extend the exemption from the
same portion of the financial test in 10 C.F.R. Part 30, Appendix C”). See also Hearing Request at 3
(stating that, in November 2006, Honeywell “notified the NRC that it intended to request an exemption (in
the form of a license amendment) from the part of the financial test in Part 30, Appendix C, that requires
licensees to have a tangible net worth at least 10 times the total decommissioning cost estimate.”)

% See Exh. NRC000001 at A.7 through A.9 (addressing the scope of Honeywell’'s exemption
request).
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Honeywell could provide financial assurance through prepayment, a surety method, insurance,
or an external sinking fund coupled with a surety method or insurance. 10 C.F.R. § 40.36(e)(1)—
(3). Honeywell’s surety method or external sinking fund could, moreover, be established
through a variety of different instruments. § 40.36(e)(2) and (3). What Honeywell seeks is to be
exempted from complying with any of the financial assurance methods described in § 40.36(e).
In other words, Honeywell seeks an exemption from § 40.36(e) generally.*

B. Honeywell Has the Burden of Proof in this Proceeding

Under the NRC’s regulations, an applicant must prove it is entitled to the requested
licensing action. See 10 C.F.R. § 2.325 (“Unless the presiding officer otherwise orders, the
applicant or the proponent of an order has the burden of proof.”). This adjudicatory proceeding
concerns Honeywell's 2009 application for an exemption from the NRC’s financial assurance
requirements. Because Honeywell is the applicant, under § 2.325 it has the burden of proving it
is entitled to the requested exemption.

The burden of proof does not change because the Staff denied, rather than granted,
Honeywell's application. Under § 2.325 the burden of proof lies with the party that initiated a
proceeding. That is why, when the Staff takes enforcement action by issuing an order under
§ 2.202, it has the burden of proof. Here, it was Honeywell that initiated a licensing proceeding
by applying for an exemption. The nature of the Staff’s licensing decision does not change
Honeywell’'s status as the initiating party, nor does it shift the burden of proof to the Staff.

Under NRC precedent the burden of proof remains with the applicant regardless of

whether the Staff granted or denied the license application. For example, in a case where the

¥ To the extent Honeywell is seeking only an exemption from the tangible-net-worth requirement
in Appendix C, § 40.36 already provides Honeywell the relief it seeks; Honeywell can simply select
another financial assurance method. Exh. NRC000001 at A.7.
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Staff denied approval of a sealed source model, the applicant had the burden of proving its
application should be granted. Graystar, Inc. (Suite 103, 200 Valley Road, Mt. Arlington, NJ
07856), LBP-01-07, 53 NRC 168, 179 (2001). The Board found that in resolving the issues
raised by the applicant’s hearing request, “a determination must be made for each [issue]
whether the applicant has met its burden of proof[.]” /d. at 180. The Board assigned the
burden of proof based on the plain language of the former 10 C.F.R. § 2.1237(b), which
contained the same language as the current § 2.325. /d. at 180 n.47. In a case involving the
denial of a Senior Reactor Operator's license, the Presiding Officer likewise assigned the
burden of proof to the applicant. Alfred J. Morabito (Senior Operator License for Beaver Valley
Power Station, Unit 1), LBP-87-23, 26 NRC 81, 83-84 (1987). The Presiding Officer based his
decision on the plain language of the former 10 C.F.R. § 2.732, which also contained the same
language as the current § 2.325. /d. at 83. See also Duke Energy Corporation (Catawba
Nuclear Station, Units 1 and 2), CLI-05-14, 61 NRC 359, 363 (2005) (“the central issue in this
case is . . . whether, as our exemption rule requires, the licensee presented sufficient evidence
to support the assurance of the protection of public health and safety in light of the theft risk.”)
Although § 2.325 provides that the Board may reassign the burden of proof, there does
not appear to be any case under this regulation or its predecessor regulations where a Board or
Presiding Officer has done so. In Morabito, for example, the Presiding Officer found the
applicant had not offered any “persuasive” or “adequate” reason for shifting the burden of proof
in his favor. Id. at 83-84. Here, the Board should similarly find there is no persuasive reason

for relieving Honeywell of its burden of proof.
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In sum, the Board should find that Honeywell has the burden of proving it is entitled to

the requested exemption. This finding is supported by the language of § 2.325 and is consistent

with NRC precedent.*
C. The Staff Properly Reviewed Honeywell's Exemption Request under
§40.14

Honeywell suggests that the Staff's April 2011 denial decision is flawed because the Staff
reviewed its application under 10 C.F.R. § 40.14 rather than under § 40.32. Hearing Request at
14. Section 40.32 prescribes standards for granting licenses.*' Section 40.14, on the other
hand, explains when the Staff may grant exemptions from NRC requirements.

The Staff’'s April 2011 decision was a reconsideration of its December 2009 decision,
which Honeywell appealed to the D.C. Circuit. The Staff reached both decisions by evaluating
Honeywell's exemption request under § 40.14. In its remand order, the D.C. Circuit did not find
fault with this approach. To the contrary, the Court identified the issue before it as whether the
NRC properly reviewed Honeywell’s exemption request under § 40.14, not whether the NRC
should have instead reviewed the request under § 40.32. Honeywell, 628 F.3d at 578.
Accordingly, the Board should find that the law of the case doctrine forecloses Honeywell’s
argument that the Staff erred by not reviewing its application under § 40.32. See Arizona v.

California, 460 U.S. 605, 618 (1983) (holding that the law of the case doctrine “posits that when

0 Assigning the burden of proof based on whether the Staff grants or denies an application could,
moreover, lead to unusual results and procedural difficulties. As this Board has noted, under this
approach an applicant would actually benefit from the Staff's denial of its application, because at a
hearing it would be relieved of a burden it would otherwise have. Transcript of Scheduling Conference
(August 11, 2011) at 14. This approach would also be of no use in cases where hearings on safety
issues are conducted before the Staff has reached a licensing decision. Further, this approach may be
difficult to apply in cases where the Staff only partially grants an application, or where the Staff grants an
application but imposes conditions on the license.

*! Section 40.45 explains that the criteria in § 40.32 also apply to the NRC'’s review of a license
amendment request.
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a court decides upon a rule of law, that decision should continue to govern the same issues in
subsequent stages in the same case.”).*”’

In any event, if the Staff had evaluated Honeywell's exemption request under § 40.32, it
would have rejected that request summarily. The Staff can grant an application under § 40.32
only if it finds that “issuance of the license will not be inimical to the common defense and
security or to the health and safety of the public[.]” 10 C.F.R. § 40.32(d). The NRC'’s safety
regulations were enacted for the very purpose of protecting public health and safety. Because
Honeywell seeks to be excused from complying with one of those regulations, § 40.36, the Staff
would be unable to make the finding required by § 40.32(d).

To the extent Honeywell is arguing that the Staff could make the finding required by
§ 40.32(d) while ignoring the requirements of § 40.36, it raises an impermissible challenge to
the NRC'’s regulations, and its argument must be rejected for that reason. See 10
C.F.R. § 2.335 (stating that, unless an exception applies, “no rule or regulation of the
Commission, or any provision thereof . . . is subject to attack by way of discovery, proof,
argument, or other means in any adjudicatory proceeding[.]”). Just as § 2.335 prevents an
intervenor from arguing that in order to obtain a license an applicant must do more than what

the NRC's safety regulations require,* Honeywell cannot argue that it should be granted a

2 Moreover, in each of its exemption requests Honeywell limited its arguments to the criteria in
§ 40.14. Exhs. HNY000004; HNY000005, as supplemented by HNY000007; HNY000006, as
supplemented by HNY000008. Honeywell never addressed whether its applications met the specific
factors in § 40.32.

3 See South Texas Project Nuclear Operating Co. (South Texas Project Units 3 and 4), LBP-09-
21,70 NRC 581, 599 (2009) (explaining that “[ulnder 10 C.F.R. § 2.335(a), a licensing board may not
admit any contention that challenges a Commission rule or regulation, unless a waiver is requested under
10 C.F.R. § 2.335(b).”).
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license amendment despite doing less than what those regulations require. Both arguments
attack the NRC'’s regulations, albeit from different positions.

Finally, even if the Staff could make all necessary findings under § 40.32 without regard
to the requirements of § 40.36, Honeywell would still need an exemption from the latter
regulation. This is because, under § 40.41, “[e]ach license issued pursuant to the regulations in
this part shall be subject to all the provisions of the act, now or hereafter in effect, and to all
rules, regulations and orders of the Commission.” By arguing that the Staff should have
reviewed its application under the standards applying to license amendments, Honeywell is
suggesting that the Staff could permissibly issue an amendment that would immediately place a
licensee in violation of NRC requirements.*

D. Requirements for Granting an Exemption

The applicant has the burden of proving its exemption request should be granted. To
meet its burden, the applicant must prove, at a minimum, that it meets the three criteria in
§ 40.14.% The first criterion—whether the requested exemption is authorized by law—is not in
dispute here, because Honeywell’'s exemption is not expressly prohibited.*® However, the
second criterion requires the applicant to prove that granting the exemption “will not endanger

life or property or the common defense and security.” The regulatory history to the NRC’s

* This is not to say that the NRC’s license amendment regulations are wholly irrelevant to a
licensee’s exemption request. When the Staff grants an exemption to a materials licensee, it incorporates
the exemption as a license condition by way of an administrative amendment. Exh. NRC000016 at
Attachment 1 at 2. However, the Staff amends the license only after it has applied the criteria in § 40.14
(or § 30.11 or § 70.17, as applicable) and found that the exemption should be granted.

5 See also Exh. NRC000001 at A.43 through A.50 (addressing the criteria in § 40.14).
6 See USEC, Inc. (American Centrifuge Plant), LBP-07-6, 65 NRC 429, 464 (2007) (“. . . the

NRC has traditionally read the language ‘authorized by law’ to be the functional equivalent of ‘not
prohibited by law’) (collecting cases).
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financial assurance rules makes clear that delays in decommissioning can adversely affect life
and property. Specifically, the NRC adopted its financial assurance rules in part to ensure “that
lack of funds does not result in delays that may cause potential health and safety problems.”*’
This means that, in the present case, Honeywell must prove that granting its requested
exemption will not lead to delays in decommissioning its facility, a circumstance that could
endanger life or property. Further, under the third criterion in § 40.14, an applicant must prove
that granting an exemption would be “in the public interest.” To the extent Honeywell argues
that the 2009 exemption was in the public interest because it would have reduced unnecessary
regulatory costs—the primary argument Honeywell made in its exemption request**—it is
Honeywell's burden to prove those costs were truly unnecessary, rather than merely
unwelcome.

The factors identified in Policy and Procedure Letter (PPL) 1-58 (Exh. NRC000016)
should also inform the Board’s decision on whether Honeywell has met its burden of proof. The
Staff’'s guidance in PPL 1-58 does not set additional criteria for granting an exemption, but
rather provides a commonsense approach for applying the existing criteria.* For example, the
Staff looks to whether the licensee has taken “measures as necessary to provide a level of
health and safety equivalent to the regulation from which the exemption is being requested.”*

Where the exemption fails to offer protection equivalent to that provided under the NRC’s safety

regulations, it should be readily apparent that the exemption is not “in the public interest” for

*" Exh. NRC000012 at 20 (53 Fed. Reg. at 24,037).
8 Exh. HNY000008 at 10—11.
9 Exh. NRC000001 at A.51 and A.52.

0 Exh. NRC000016 at Attachment 1 at 1.
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purposes of § 40.14. PPL 1-58 also instructs the Staff to ensure that “the intent of the
requirement from which the exemption is being requested [ ] is not compromised.”®' To the
extent an exemption would compromise the intent of the NRC’s rules, whose very purpose is to
protect public health and safety, it cannot reasonably be considered in the public interest under
§ 40.14.

Because § 40.14 states only that the Staff “may” grant an exemption, the regulation does
not foreclose the Staff from denying an exemption request even where an applicant proves it
meets all three criteria in the rule. As the D.C. Circuit has explained, an agency’s “conditional or
qualified statements, including statements that something ‘may be’ permitted, do not establish
definitive and authoritative interpretations.” MetWest Inc. v. Sec’y of Labor, 560 F.3d 506, 509—
10 (2009). In Honeywell’s case, however, the Staff did not base either its December 2009
denial decision or its April 2011 decision on Honeywell’s failure to meet some additional factor
that weighed against granting an exemption. Accordingly, the Staff does not argue here that the
Board should base its decision on any factor other than Honeywell’s failure to prove it meets the
criteria in § 40.14.

E. The Staff Properly Limited its Review to Information Available When It
Initially Denied Honeywell's Exemption Request

The D.C. Circuit remanded Honeywell’'s 2009 exemption request to the NRC even
though the period for which Honeywell sought an exemption expired on May 11, 2010, seven
months before the Court’s decision. The Court found that, even though this period had expired,
Honeywell's exemption request was not moot because it raised an issue “capable of repetition,

yet evading review.” Honeywell, 628 F.3d at 576—78. Specifically, the Court found that the

d.
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NRC needed to more fully explain why it allowed Honeywell to use goodwill to meet the 10-to-1
part of the Appendix C financial test in 2007 and 2008, but not in 2009. /d. at 580-81.

To address this issue, on remand the Staff limited its review to information available as
of December 11, 2009, the date it initially denied Honeywell’'s 2009 exemption request.52 In
other words, the Staff considered whether in December 2009 it made the right decision based
on available information, not whether at some later date it might have made a different decision
based on newer information. The Staff’'s approach was entirely consistent with the Court’s
remand order, which directed the NRC to better explain the decision it made. The Court did not
order the NRC to begin the exemption review process anew.

Honeywell argues that, when reconsidering its December 2009 denial decision, the Staff
should have taken into account more recent data, including Honeywell’'s end-of-year financial
data from 2010. Hearing Request at 12 n.10. Considering newer information, however, would
have ignored the very purpose of the Court’s remand order. Under this approach there would
have been no need for the Staff to reconsider the arguments Honeywell made in support of its
2009 exemption request; the Staff could have simply reviewed Honeywell’s financial status as of
May 11, 2010, the date the exemption would have expired. Honeywell’s arguments would
remain open, and the issues they raised would be capable of repetition.*® This is the very result
the Court sought to avoid through its remand order. 628 F.3d at 580-81. Accordingly, the Staff
properly limited its reconsideration decision to information available at the time of the December

2009 denial.

2 Exh. NRC000001 at A.18 and A.19.

3 1d. at A.19.



Il. Honeywell Fails to Prove It Should Be Granted an Exemption for 2009

Honeywell fails to prove that its 2009 exemption request met the criteria in § 40.14.
First, Honeywell fails to prove the exemption would have avoided endangering life or property.
Based on the sharp downturn in the general economy around the time of Honeywell’'s
exemption request, combined with Honeywell’s significant decline in tangible net worth, the Staff
reasonably concluded that granting the 2009 exemption would have increased the risk that
decommissioning Honeywell’s site might be delayed or that the site would become a legacy
site.* Second, Honeywell fails to prove that granting the exemption would have been in the
public interest. Although Honeywell focuses on the savings it would have realized if granted the
2009 exemption, it wrongly asserts that there was no public risk associated with granting the
exemption.*

A. Honeywell's 2009 Exemption Request

Honeywell submitted its 2009 exemption request in April of that year.*® In October 2009,
after the Staff sought additional information regarding the request,”” Honeywell supplemented

t.°® As in prior years, Honeywell’'s main argument in support of its

its exemption reques
exemption request was that its bond ratings demonstrated its financial strength and ability to

pay decommissioning costs.*® Honeywell also pointed to its annual free cash flow, which

% Id. at A.47 through A.49.
% Id. at A.43 through A.45.
% Exh. HNY000006.

% E-mail from Thomas Hiltz (NRC) to Mitch Tillman (Honeywell) (September 11, 2009) (Exh.
NRC000010).

%8 Exh. HNY000008.

% Id. at 2-4.
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Honeywell argued could be used to decommission the Metropolis Works Facility.®® In addition,
Honeywell argued that, for a diversified company like itself, the tangible net worth test in
Appendix C did not accurately measure the company’s financial stability or risk of default.®’
Honeywell argued that adjusting the test to include goodwill was warranted in the case of an
acquisitive company like itself, because goodwill reflects the cash-generating potential of
businesses it has acquired.®> Honeywell further argued that granting the 2009 exemption was in
the public interest because it would save the company substantial regulatory costs.®* Honeywell
argued that these costs were unnecessary because they would not provide any benefit or

improvement to life, property, or common defense or security.®

B. Honeywell Fails to Show It Should Have Been Exempted from Financial
Assurance Requirements during a Time of Significant Economic

Uncertainty

In 2007, the global economy entered the early stages of what many consider the most
severe economic crisis since the Great Depression.® In late 2008, not long after the Staff

granted Honeywell’s second exemption request, the global economy took a sharp downward

®d. at 4.

®'Id. at 4-5.

%2 Id. at 5-6.

% Id. at 10-11.

*1d. at 11.

® Worst Crisis Since ‘30s, With No End Yet in Sight, Wall Street Journal (September 18, 2008)
(Exh. NRC000028); Financial Crisis Inquiry Commission, Final Report of the National Commission on the

Causes of the Financial and Economic Crisis in the United States (January 2011) (Exh. NRC000047) at
Chapter 20 (pages 353-86).
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turn.®® Among the significant events in the United States, in September 2008 the federal
government seized Fannie Mae and Freddie Mac, assuming more than $5 trillion in liability.*
That same month Lehman Brothers filed for bankruptcy, the largest bankruptcy filing in United
States history, at $639 billion.*”® Also in September 2008, federal regulators seized Washington
Mutual, making the company the largest savings and loan failure ever.®® In early October 2008,
the federal government passed the bailout package that included the $700 billion Troubled
Asset Relief Program (TARP).”® In December 2008, General Motors and Chrysler, two
companies which themselves would soon go bankrupt, received $17.4 of the $700 billion
allocated under TARP.”

When Honeywell applied for an exemption in April 2009, future business and economic
conditions remained highly uncertain.”> The Congressional Budget Office (CBO), for example,

had recently stated that “[t]he sudden decline in economic activity in the second half of [2008]

% NRC000001 at A.21 through A. 24. See also Federal Reserve Bank of St. Louis, The Financial
Crisis: A Timeline of Events and Policy Actions (2011) (Exh. NRC000048) at 6-9; Ingo Fender & Jacob
Gyntelberg, Overview: Global Financial Crisis Spurs Unprecedented Policy Actions, BIS Quarterly Review
(December 2008) (Exh. NRC000034) at 1.

" CRS Report for Congress, Fannie Mae & Freddie Mac in Conservatorship (September 15,
2008) (Exh. NRC000027) at 1.

® Press Release, Lehman Brothers, Lehman Brothers Holdings Inc. Announces It Intends to File
Chapter 11 Bankruptcy Petition (Sept. 15, 2008) (Exh. NRC000025); Standard & Poor’s, Research
Update: Lehman Bros. Holdings Downgraded To ‘Selective Default’; Other Lehman Entities To ‘BB-* Or
‘R’ (September 15, 2008) (Exh. NRC000026).

% Press Release, Office of the Comptroller of the Currency, OTS-08-046, Washington Mutual
Acquired by JPMorgan Chase (September 25, 2008) (Exh. NRC000029).

0 Exh. NRC000034 at 3; Exh. NRC000048 at 9.

" Exh. NRC000048 at 14; Press Release, U.S. Dept. of the Treasury, Secretary Paulson
Statement on Stabilizing the Automotive Industry (December 19, 2008) (Exh. NRC000035).

2 Exh. NRC000001 at A.24.
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signaled that the recession could be severe . . . [n]Jormally, sharp contractions in economic
activity are followed by rapid rebounds, but this forecast anticipates that the recovery in 2010
will be slow[.]”"

This significant uncertainty was not limited to narrow sectors of the economy. Although
the financial sector experienced a high number of defaults in 2008—-2009, other sectors of the
economy suffered as well:

In contrast to 2008, when the global financial crisis resulted in defaults by a

number of large banks and financial institutions, non-financial corporate issuers

were the main driver of default volumes in 2009. In fact, non-financial companies

accounted for 74.8% of volume in 2009, compared to 20.6% in 2008. Measured

by default counts, however, non-financial companies accounted for 87.4% of

defaults in 2009, up modestly from 81.4% in 2008.7
Accordingly, throughout late 2008 and 2009, the economy experienced a rising number of
defaults across broad sectors. By the end of May 2009, the number of defaults, 135, more than
quadrupled the number of defaults during the same period in 2008.” By the time the Staff
issued its December 2009 denial decision, corporate defaults were on pace to reach an

unprecedented level.”® These defaults included companies as diverse as Nortel

(telecommunications), CIT Group (financial), Clear Channel Communications (media), and

& Congressional Budget Office, The Budget and Economic Outlook: Fiscal Years 2009 to 2019
(Jan. 2009) (Exh. NRC000037) at 4.

I Moody’s Default and Recovery Rates of Corporate Bond Issuers, 1920-2009 (Exh.
HNY000025) at 3.

" Another Milestone: U.S. Corporate Defaults to Date Match Total for All ‘08, Wall Street Journal
(May 29, 2009) (Exh. NRC000039).

’® U.S. Corporate Defaults, The Economist (June 18, 2009) (Exh. NRC000041); Unprecedented
U.S. Corp. Defaults Seen for '09, Reuters Business and Financial News (September 29, 2009) (Exh.
NRC000043).
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Energy Future Holdings (utility).”” They included companies as well-established as Ford and
General Motors.”

It was in this context that the Staff reviewed Honeywell’'s 2009 exemption request.
Although the Staff had previously found that Honeywell could be granted an exemption from the
NRC'’s financial assurance requirements, by December 2009 there was simply too much
economic uncertainty to make that same finding. Honeywell was unable to provide sufficient
information to address the Staff's growing concerns about how Honeywell might be affected by
the broad downturn in the general economy. The Staff therefore found that granting Honeywell
an exemption for 2009 was against the public interest because it would have provided a lesser
degree of financial assurance than if Honeywell complied with § 40.36(e). Taking into account
the public risk if it granted Honeywell an exemption in error—a legacy site with $156 million in
current decommissioning costs—the Staff properly denied Honeywell’s 2009 exemption request.

C. Honeywell’'s Reliance on Bond Ratings No Longer Provided Sufficient
Support for Its Exemption Request

Honeywell relied on its bond ratings as the primary support for its 2009 exemption
request. Although Honeywell continued to maintain the same bond ratings it had in 2007 and
2008, several factors caused the Staff to reconsider the weight it previously assigned bond
ratings. The Staff therefore found that Honeywell’s bond ratings, whether considered alone or in
combination with the other factors cited by Honeywell, did not support granting an exemption for

2009.”

" Exh. HNY000025 at 5, 15.
8d. at 5, 17.

" Exh. NRC000001 at A.25 through A.30.
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The financial crisis of late 2008 and 2009 gave the Staff ample reason to question the
reliability of bond ratings. When considering Honeywell’'s 2009 exemption request, the Staff
reviewed recent analyses explaining why credit rating agencies may refrain from downgrading
bond ratings of even troubled companies:

A downgrade can have such an adverse effect on a rated sovereign or corporate

issuer that it can destabilize the issuer or the market for its securities. Rating

agencies may therefore be reluctant to downgrade because of the impact on the

(usually not publicly disclosed) triggers in private financial contracts. . . .%

The Staff also considered reports expressing significant concern over the accuracy of agencies’
bond ratings.®" Accordingly, compared to prior years, in 2009 the Staff had a heightened
concern that Honeywell’s bond ratings might not accurately reflect the company’s ability to self-
guarantee decommissioning funding.

In addition, the Staff determined that bond ratings may not be able to capture sudden
changes in a company’s condition tied to the economic downturn of late 2008 and 2009.% For
example, Standard and Poor’s did not downgrade the bond rating of Lehman Brothers until the
same day the company filed for bankruptcy.®® Although Honeywell argued that companies with
bond ratings similar to its own continued to have low rates of default, the data it cited did not

reflect businesses that might have begun downward performance, but not yet defaulted, as a

result of the economic downturn. The Staff was therefore legitimately concerned that the

8 JONATHAN KATZ ET AL., THE WORLD BANK GROUP, CREDIT RATING AGENCIES: NO EASY
REGULATORY SOLUTIONS (2009) (Exh. NRC000044) at 4; Exh. NRC000001 at A.25.

# Richard J. Herring, Pew Financial Reform Project, Policy Issues Concerning the Reform of the
Credit Rating Agencies (November 19, 2009) (Exh. NRC000046); Exh. NRC000001 at A.25.

8 Exh. NRC000001 at A.25.

8 Exh. NRC000026.
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number of defaults would rise during the period covered by Honeywell's 2009 exemption
request and that Honeywell itself may be adversely affected.

Honeywell's arguments regarding the relatively low default rates of companies with
certain bond ratings overlook two additional factors. First, regardless of how low those rates
are, the NRC has concluded that bond ratings on their own cannot support a self-guarantee.
The NRC seeks to provide even greater assurance that funds will be available for
decommissioning, and for that reason the self-guarantee financial test requires that a licensee
not only have a certain bond rating, but that it meet the 10-to-1 test and have a certain amount
of assets in the United States. Part 30, Appendix C.Il.A.(1), (2). Second, bond ratings do not
necessarily ensure that a licensee’s assets will be in a form that can be timely converted to
decommissioning funding. As explained in the EPA rulemaking from which the Appendix C
financial test derives, “intangibles such as goodwill, patents, and trademarks [ ] may be difficult
to convert into cash to pay for closure or post-closure costs.”® In other words, Honeywell’s
bond ratings do not address a significant concern underlying the NRC’s financial assurance
rules, which seek to “assure that decommissioning of all licensed facilities will be accomplished
»85

in a safe and timely manner][.]

D. Honeywell's Arguments Regarding Free Cash Flow Did Not Support
Granting an Exemption

Honeywell also cited its annual free cash flow as a basis for granting the 2009

exemption. Honeywell argued that it “generates significant annual free cash flow that is

8 Exh. NRC000011 at 4 (47 Fed. Reg. at 15,035).

8 Exh. NRC000012 at 1 (53 Fed. Reg. at 24,018) (emphasis added); Exh. NRC000001 at A.34
through A.37.



29

available for decommissioning the MTW when necessary.”® However, Honeywell’s reliance on
free cash flow is unpersuasive.®” If Honeywell falls into financial distress, it is highly uncertain
whether its free cash flow will remain at a level necessary to fund decommissioning activities. In
other words, the same circumstances that might force Honeywell to cease operations and enter
decommissioning might also eliminate free cash flow as a source of decommissioning funding.
Further, unlike a surety bond or letter of credit, free cash flow could be diverted for purposes
other than decommissioning. For this reason, free cash flow does not provide sufficient
assurance that funds will be available for decommissioning, and under 10 C.F.R. § 40.36(e) it is
not accepted as a financial assurance method. If Honeywell were in financial distress, the
NRC’s claim on Honeywell’s free cash flow may very well be subordinated to the claims of other
stakeholders, delaying the decommissioning of Honeywell’s facility.

E. Honeywell Failed to Show that Goodwill Compensated for Its Continued
and Significant Decline in Tangible Net Worth

As explained above, the NRC'’s financial assurance regulations treat tangible and
intangible assets differently. This is in part because intangible assets may be more difficult to
convert into cash to pay for decommissioning costs.?® This concern over the liquidity of assets
is heightened in the case of goodwill.®* Compared to other intangible assets, goodwill may be
even more difficult to convert into cash, because it would require the sale of an entire business

or business line:

8 Exh. HNY000008 at 4.
8 Exh. NRC000001 at A.31.
8 NRC000011 at 4 (47 Fed. Reg. at 15,035).

8 NRC000001 at A.34 through A.37.
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The rights to a patent, copyright, or franchise can be identified separately and

bought or sold. Goodwill, on the other hand, is inseparable from a business and

is transferable only as an inseparable intangible asset of an enterprise.®
Tangible net worth, which does not depend on relatively illiquid assets like goodwill, is therefore
an important indicator of Honeywell’s ability to decommission the Metropolis Works Facility in a

timely manner.

1. Honeywell’'s Tangible Net Worth Declined Significantly between Its
2008 and 2009 Exemption Requests

Honeywell's tangible net worth when it requested the 2009 exemption was negative
$5.265 billion.*" This was a decline of $3.814 billion from when it submitted its 2008 exemption

request.®?

Accordingly, in 2009, Honeywell would have needed to rely on significantly more
goodwill to meet the 10-to-1 test in Appendix C. Whereas Honeywell needed $3.7 billion in
goodwill to meet the test in 2008, for 2009 that amount would have been $6.8 billion.** This
meant that, for 2009, Honeywell was significantly increasing its reliance on a type of asset that
might not promptly pay for decommissioning costs.

Equally significant, to support its 2009 exemption request Honeywell had to devote a

much higher percentage of its goodwill toward meeting the 10-to-1 test. In 2007, Honeywell

needed only 7% of its goodwill to meet the test. By 2008 that percentage had increased to

% JAN R. WILLIAMS ET AL., GAAP GUIDE LEVEL A 23.4 (2008) (Exh. NRC000023).

9 NRC Staff Table, Honeywell Financial Data Relied on in Exemption Requests (September 15,
2011) (Exh. NRC000018).

21d. As a point of comparison, Honeywell’s decline in tangible net worth was approximately 24
times its total cost estimate for decommissioning the Metropolis Works Facility.

% Id. See also NRC Staff Chart, Tangible Net Worth Shortfall to Meet 10-to-1 Test of 10 CFR 30,
Appendix C (September 15, 2011) (Exh. NRC000021).

% Exh. NRC000011 at 4 (47 Fed. Reg. at 15,035).
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40%. For 2009, however, Honeywell would have needed 67% of its goodwill to meet the test, a
67% increase over 2008.% This meant that, for 2009, Honeywell would be both increasingly
relying on assets that might not be readily available to fund decommissioning activities and
relying on a much greater share of those assets to provide financial assurance.*®

Honeywell’s reliance on such a high percentage of its goodwill to meet the 10-to-1 test
was a significant concern due to the possibility of rapid goodwill impairment.®” In June 2009,
KPMG, a major international auditing firm, reported that in the United States “goodwiill
impairment in 2008 more than doubled to US$339.6 billion, with the median charge going up
ten-fold. . . . [t]he number of companies in the U.S. study that had impairment in 2008
increased to nearly 20 percent; up almost three-fold from the previous year.”® KPMG
concluded that “the situation could actually worsen still further during the remainder of 2009.”%
Further, the parent company of Western Nuclear, an NRC licensee that is covered by a parent
company guarantee, had taken an almost $6 billion loss at the end of 2008 due to impairment of
goodwill." This type of information alerted the Staff to the possibility that Honeywell’s goodwill
might likewise suffer impairment during the period covered by the 2009 exemption request.

Because in 2009 Honeywell sought to credit an unprecedented amount of its goodwill toward

% Exh. NRC000018. See also NRC Staff Chart, Percentage of Honeywell’s Total Goodwill Relied
On to Meet Tangible Net Worth Test (September 15, 2011) (Exh. NRC000022).

% Exh. NRC000001 at A.39 and A.40.

o Impairment occurs when the fair market value of goodwill is less than its stated value. Exh.
NRCO000001 at A.39.

% Press Release, KPMG, Goodwill Impairment in 2009 (June 12, 2009) (Exh. NRC000040).

% d.

1% .. Securities and Exchange Commission, Freeport-McMoRan Copper & Gold Inc. Form 10-

K Annual Report For Fiscal Year Ending Dec. 31, 2008 (Exh. NRC000036) at 141.
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meeting the 10-to-1 test, the Staff found that granting the exemption would not have protected
the public as effectively as if Honeywell complied with § 40.36(e).™"

Finally, the decline in Honeywell’s tangible net worth at the time of its 2009 request was
particularly striking when measured against the 10-to-1 test in Appendix C. For its 2007
exemption request, Honeywell’s ratio of tangible net worth to decommissioning costs was 7.9-
to-1. By 2008 it had declined to negative 6.5-to-1. By 2009, however, it was negative 33.7-to-
1."% This rapid increase in the disparity between the ratio required by the financial test and
Honeywell’s actual ratio gave the Staff yet another reason to find that in 2009 an exemption
t.'%

would not be in the public interes

2. By 2009 It Became Clear that Honeywell Would Not Soon Return
to Compliance with the 10-to-1 Test in Appendix C

Honeywell’s decline in tangible net worth between its 2008 and 2009 exemption
requests was also significant because it showed a trend under which, rather than moving toward
complying with the self-guarantee financial test, Honeywell was moving away from

% When Honeywell initially requested an exemption, it implied that its need for an

compliance.
exemption would be temporary. Honeywell explained that it had also failed to meet the 10-to-1
test in 2002, but that “by June 30, 2003, Honeywell had returned to full compliance with all three

legs of the financial test for self-guarantee of decommissioning liability and remained in

19T Exh. NRC000001 at A.39 and A.40.

192 Exh. NRC000018. See also NRC Staff Chart, Various Tangible Net Worth and Net Worth
Ratios (September 15, 2011) (Exh. NRC000020).

193 Exh. NRC000001 at A.63.

1% Exh. NRC000001 at A.41 and A.42.
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compliance until December 31, 2005.”'® Although when it granted the 2008 exemption request
the Staff could have questioned whether Honeywell would come back into compliance with the
10-to-1 test, by 2009 it became clear that Honeywell would not soon return to compliance.'®

Moreover, the information Honeywell submitted in support of its 2009 request made
clear that Honeywell’s tangible net worth declined partly because it was acquiring more
intangible assets.'” In other words, Honeywell was pursuing a business strategy that pushed it
further out of compliance with the 10-to-1 test. This gave the Staff additional reason to conclude
that Honeywell would not soon reverse its decline in tangible net worth.'® Based on the
downward trend of Honeywell’s tangible net worth and the possible impact on Honeywell’s
ability to promptly fund decommissioning activities, the Staff properly rejected Honeywell’'s 2009
exemption request.

F. Honeywell’s Reliance on the Proposed Decommissioning Planning Rule
Failed to Support Its Exemption Request

In its April 2009 exemption request, Honeywell argued that granting the exemption would
be “entirely consistent” with the proposed decommissioning planning rule published on January
22, 2008." In fact, it would not have been. Under the proposed rule, a licensee would need at
least $19 million (later increased to $21 million) in tangible net worth in order to meet the self-

guarantee financial test.""® This requirement was in addition to the requirements that the

1% Exh. NRC000006 at 1.

1% Exh. NRC000001 at A.41.
%7 Exh. HNY000008 at 2, 5.
1% Exh. NRC000001 at A.42.
1% Exh. HNY000006 at 2.

"9 Exh. NRC000014 at 15 (73 Fed. Reg. at 3825).
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licensee have a minimum bond rating and net worth 10 times its decommissioning costs.
Because Honeywell did not have $19 million in tangible net worth when it requested the 2009
exemption, its request was inconsistent with the proposed rule."""

In its October 2009 supplement, Honeywell revised its argument and claimed that its
particular financial circumstances would “satisfy the intent of the proposed $19 million minimum
tangible net worth requirement.”’"® Honeywell argued that the EPA’s financial test, from which
the NRC’s proposed test derived, used a $10 minimum tangible net worth requirement “as a
surrogate for the size of the licensee” and “was intended to reduce the use of self-guarantees
where the hazardous waste facility itself represents the only significant income-producing asset
of an owner or operator.”'"® Honeywell argued that because it is a large licensee with a
diversified income stream, neither of these factors was relevant to its exemption request.

What Honeywell overlooks is that the EPA did not base its tangible net worth
requirement solely on the factors Honeywell identifies. Rather, the EPA adopted the $10 million
requirement based in part on concerns that intangible assets such as goodwill may not be
readily available to fund decommissioning activities. The EPA found that “[a]ssets of firms often
include intangibles such as goodwill, patents, and trademarks which may be difficult to convert

into cash to pay for closure or post-closure costs.”'’® The EPA explained it was therefore

“providing that only tangible net worth may be used to meet the requirements for $10 million in

" Exh. NRC000001 at A.54.
"2 Exh. HNY000008 at 9.

"3 1d. at 10.

114 Id.

"5 Exh. NRC000011 at 4 (47 Fed. Reg. at 15,035).



35

net worth and for net worth of at least six times the cost estimates.”'’® These statements show
that Honeywell’s 2009 exemption request, which came at a time when Honeywell had negative
$5.265 billion in tangible net worth, was inconsistent with the EPA’s rule. For that reason, they
also fail to support Honeywell’s claim that its 2009 request would satisfy the intent of the NRC’s
proposed rule.

G. Honeywell Fails to Prove the Requested Exemption Meets All
Requirements of § 40.14

Honeywell fails to prove that granting its 2009 exemption request would be consistent
with § 40.14. Specifically, Honeywell fails to show its request satisfies the second and third
requirements for granting an exemption.""’

1. Honeywell Fails to Prove the Exemption Would Have Avoided
Endangering Life or Property

Under the second criterion in § 40.14, Honeywell must prove that the 2009 exemption
would have avoided endangering life and property. In the supplement to its 2009 exemption
request, Honeywell points to its bond ratings and free cash flow as evidence that granting the
2009 exemption would not have increased the risk of such danger.""® According to Honeywell,
life or property would not be endangered “even if the tangible net worth test were eliminated
entirely.”""® The NRC'’s rules disagree, however, and hold that even an "A” bond rating, by itself,

does not adequately protect life and property. Likewise, the NRC through its rules has rejected

116 Id.
"7 Exh. NRC000001 at A.43 through A.51.
"8 Exh. HNY000008 at 3—4.

"9 1q. at 4.
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Honeywell’s claim that free cash flow provides sufficient financial assurance, and for that reason
free cash flow is not accepted as a financial assurance method.

Honeywell seeks to strengthen its claim that the 2009 exemption would not have
endangered life or property by pointing to its goodwill, which the Staff previously allowed
Honeywell to credit toward meeting the 10-to-1 test in Appendix C."* However, by 2009 there
were strong reasons to reassess Honeywell’s arguments regarding goodwill. To pass the 10-to-
1 test in 2009, Honeywell would have needed to rely on significantly more goodwill than it had in
prior years, and Honeywell would be devoting a significantly higher percentage of its goodwill
toward meeting the test."" To the extent Honeywell's goodwill provided a margin of safety that
supported granting prior exemptions, in 2009 that margin was greatly reduced. Further,
because of goodwill’s relative illiquidity compared to other assets, in 2009 there was heightened
concern that if Honeywell fell into financial distress there may be delays in decommissioning the
Metropolis Works Facility.*

In conclusion, granting the 2009 exemption request would have increased the risk of a
delay in decommissioning the Metropolis Works Facility. Such a delay could have endangered
life or property by “lead[ing] to increased occupational and public doses, increased amounts of
radioactive waste to be disposed of, and an increase in the number of contaminated sites.”’'*

For these reasons, Honeywell fails to meet the second criterion in § 40.14, and its exemption

request must be denied.

120 1d. at 5-6.
21 Exhs. NRC000018, NRC000020, NRC000021 and NRC000022.
122 Exh. NRC000001 at A.33 through A.38 and A.63.

123 Exh. NRC000012 at 2 (53 Fed. Reg. at 24,019).
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2. Honeywell Is Unable to Show an Exemption Would Have Been in
the Public Interest

Under the third criterion in § 40.14, an applicant must prove that granting its requested
exemption is in the public interest. Honeywell argues that the 2009 exemption was in the public
interest because it would have eliminated regulatory costs that were both unnecessary and
substantial.’”* However, Honeywell fails to prove that the costs of complying with the NRC’s
financial assurance rules were unnecessary. Honeywell is also unable to show those costs
were substantial when weighed against the increased risk to the public resulting from its
noncompliance.'®

Due to instability in the general economy, increased uncertainty surrounding bond
ratings and its sharp decline in tangible net worth, Honeywell is unable to prove that in 2009 its
requested exemption would have protected the public as effectively as if it complied with
§ 40.36(e). The NRC'’s rules seek to assure that funds will be readily available for
decommissioning. Whether Honeywell was likely to default during the period covered by the
2009 exemption is therefore irrelevant. Rather, the key inquiry is whether granting the
exemption would have decreased the protection afforded the public by § 40.36(e). For reasons
discussed above, Honeywell fails to prove there would have been no increased risk associated
with granting the 2009 exemption. '?°

Honeywell is also unable to show that it needed the exemption, as opposed to merely

preferring an exemption in order to reduce regulatory costs. When amending its rules to permit

124 Exh. HNY000008 at 10-11.
125 Exh. NRC000001 at A.44, A.45 and A.50.

126 Exh. NRC000001 at A.43, A.51, A.52. See also NRC000001 at A.21 through A.42 (discussing
specific factors Honeywell relied upon in its 2009 exemption request).
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use of a self-guarantee to provide financial assurance, the NRC found that “[a]nnual fees for
letters of credit, surety bonds, and other forms of third party financial assurance typically are
approximately 1.5 percent of the amount of financial assurance provided.”'” In the October
2009 supplement to its application, Honeywell estimated that a letter of credit would cost
between $1.5 million and $2 million a year. Even the higher estimate was below 1.5 percent of
the financial assurance Honeywell was required to provide under the NRC'’s rules.

Moreover, the cost to Honeywell of complying with § 40.36(e) was not unreasonable. No
other NRC licensee has been granted an exemption allowing it to use goodwill to meet the
financial test for either the self-guarantee method (Appendix C) or parent company guarantee
method (Appendix A)."”® Honeywell’s burden of complying with § 40.36(e) therefore cannot be
considered unique. This burden is also no different than Honeywell's burden under other
regulatory programs. Honeywell had $946 million in environmental liabilities as of 2009."*°
However, Honeywell did not use a self-guarantee or parent company guarantee to cover any

liabilities associated with any facility other than the Metropolis Works Facility.'*

127 Exh. NRC000013 at 1 (58 Fed. Reg. at 68,726).

1?8 Exh. NRC000001 at A.44.
'2% Honeywell Int'l Inc., Form 10-K Annual Report for Fiscal Year Ending Dec. 31, 2008 (Exh.
HNYO000018) at 84—85.

130 | Honeywell had used a self-guarantee or parent-company guarantee to cover other
environmental cleanup costs, it would have had to include those costs when calculating its total
decommissioning expenses for purposes of the Appendix C financial test. Exh. NRC000013 at 1-2 (58
Fed. Reg. at 68,726-27). For example, when it requested the 2007 exemption, Honeywell's
decommissioning cost estimate was $243 million, with only $109 million attributable to the Metropolis
Works Facility. Exh. NRC000018.



3. Honeywell’'s Exemption Request Must Be Denied

In sum, Honeywell fails to prove that in 2009 it should have been exempted from
complying with the NRC'’s financial assurance requirements. Honeywell's 2009 exemption
request came during a global financial crisis that caused a particularly high level of economic
uncertainty.”' This uncertainty reasonably caused the Staff to closely reexamine the factors
upon which it relied in granting Honeywell’s prior exemption requests.* Further, Honeywell’s
tangible net worth dropped sharply in the year prior to its 2009 exemption request. Honeywell’s
$3.814 billion decline in tangible net worth between its 2008 and 2009 requests meant that, for
the latter year, Honeywell was seeking to rely on significantly more goodwill to meet the 10-to-1
part of the Appendix C financial test.”® This meant that Honeywell would be increasing its
reliance on relatively illiquid assets that might not promptly fund decommissioning activities.**
Further, Honeywell was rapidly approaching the point where even goodwill would not allow it to
meet the 10-to-1 test. In 2009, Honeywell would have needed 67% of its goodwill to meet the
test. This was, coincidentally, a 67% increase from 2008, when it needed only 40% of its
goodwill to meet the test, and an 857% increase from 2007, when it needed only 7% of its
goodwill to meet the test.”®* Based on these factors, the Staff properly rejected Honeywell’s

2009 exemption request.

31 Exh. NRC000001 at A.22 through A.24.
'3 Id. at A.25 through A.29.
'3% Exhs. NRC000018 and NRC000021.

13 Exh. NRC000001 at A.34 through A.37, Exh. NRC000011 at 4 (47 Fed. Reg. at 15,035), Exh.
NRC000023.

135 Exh. NRC000001 at A.40, Exh. NRC000018, Exh. NRC000022.



CONCLUSION

Because Honeywell fails to prove that in 2009 it should have been exempted from
complying with 10 C.F.R. § 40.36(e), the Board should affirm the Staff’s denial of Honeywell’'s
exemption request.
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