
 

 

 
October 14, 2011 
 
VIA ELECTRONIC INFORMATION EXCHANGE 
Chairman Gregory B. Jaczko 
Commissioner Kristine L. Svinicki 
Commissioner George Apostolakis 
Commissioner William D. Magwood, IV 
Commissioner William C. Ostendorff 
 

Re:  Southern Nuclear Operating Company’s Request to Waive the Requirements of 10 
C.F.R. § 2.807 

 
Dear Commissioners:  
 
 On September 27, 2011, you held the mandatory hearing on the combined licenses (“COL”) and 

limited work authorization (“LWA”) for Vogtle Electric Generating Plant Units 3 and 4.  During this 

hearing, Southern Nuclear Operating Company (“Southern”) requested the following: 

[W]e have requested this Commission to address a policy question relative to the timing 
of issuing of the limited work authorization bravo and/or the combined licenses as 
promptly as possible after Commission affirmation of the AP1000 rulemaking. We 
requested that you consider issuance of the limited work authorization and combined 
license based on the affirmation of the AP1000 rulemaking, rather than delaying until 30 
days after publication of the rule. We will be in a position to implement the rulemaking 
as soon as it is affirmed…. I respectfully renew our request to the Commission to 
consider our policy question. 
 

Statement of Joseph (“Buzz”) Miller, Executive Vice President for Nuclear Development for Southern and 

Georgia Power Company, during the Mandatory Hearing for Southern Nuclear Operating Co., et al., 

Combined Licenses for Vogtle Electric Generating Plant, Units 3 and 4, and Limited Work Authorization, 

September 27, 2011, at 0:23:19.  

 This request, while phrased as a “policy question,” is actually a request to waive the publication 

requirements set forth in 10 C.F.R. § 2.807 (and 5 U.S.C. § 533).  Because the request was not made in 

accordance with Nuclear Regulatory Commission (“NRC”) regulations governing rule waiver requests, 

including 10 C.F.R. § 2.335, and because waiver of 10 C.F.R. § 2.807 would not afford the undersigned 



 

reasonable time to prepare for issuance of the COL or LWA, we respectfully ask the Commission deny 

Southern’s request to waive the publication requirements.  

The Waiver Request Was Not Made in Accordance with NRC Regulations. 

We first became aware of Southern’s request to waive the publication requirements of 10 C.F.R. 

§ 2.807 during the mandatory hearing.  A mandatory hearing, of course, is not the proper forum to 

request a waiver of a rule.  Rather, the purpose of a mandatory hearing is solely to ensure that the NRC 

Staff performs an adequate review of the COL application and makes findings with reasonable support in 

logic and fact.  See e.g., North Anna ESP, CLI-05-17, 62 NRC at 39-42.  Because members of the public are 

not allowed to participate in mandatory hearings, requesting a waiver of a rule in this forum is all the 

more inappropriate.   

During the mandatory hearing, we were surprised to learn that this was the second attempt by 

Southern to request a waiver of the publication rule.  In a private letter dated July 20, 2011 (the 

“Letter”), Southern previously requested that the COL and LWA be issued before publication of the 

AP1000 design certification.1  And, we were even more surprised that the Commission did not make this 

request publically available on the Agencywide Documents and Management System.2

Both of Southern’s requests inappropriately attempt to exclude the public from participating in 

the decision to waive a rule which protects their interests. NRC regulations regarding rule waivers 

expressly prohibit this approach, and instead permit interested parties to respond to any rule waiver 

requests.  10 C.F.R § 2.335(b).  Before the right to respond even arises, the request itself must adhere to 

  The public had 

no way of knowing a request was made until Mr. Miller referenced it in the mandatory hearing.  We 

have now obtained the Letter upon request to the NRC Staff.   

                                                        
1 Letter from S. E. Kuczynski to U.S. Nuclear Regulatory Commission dated June 20, 2011.  See Attachment A. 
2 In an email to Diane Curran dated October 13, 2011, a Public Document Room librarian explained, “This 
document is currently available in ADAMS only to NRC staff.  It is marked as non-public, but non-sensitive.  I do not 
know the reason why it is not publicly available in ADAMS.  There is currently no date for public release.”  See 
Attachment B. 



 

10 C.F.R § 2.335, which requires the party seeking the waiver to demonstrate the existence of special 

circumstances with respect to the subject matter of the proceeding, such that the application of the rule 

to the proceeding would not serve the purposes for which it was adopted.  To make such a 

demonstration, the party seeking the waiver must 1) petition that the specified rule should not be 

applied, and 2) submit an affidavit identifying the specific aspects of the subject matter of the 

proceeding as to which the application of the rule would not serve the purposes for which it was 

adopted.  Southern has made no attempt to follow these requirements. 

Waiver of 10 C.F.R. § 2.807 Would Not Afford the Undersigned Reasonable Time to Prepare for Issuance 
of the COL or LWA. 
 
 Even if Southern had followed the proper procedures for rule waiver, its request should be 

denied.  As Southern notes in its Letter, the purpose of the publication requirement is to “afford persons 

affected a reasonable time to prepare for the effective date of a rule or rules or to take any other action 

which the issuance of rules may prompt.”   Letter at 2 (citing Sen. Rep. p. 15; H.R. Rep p. 25 (Sen. Doc. 

pp. 201, 259)) (emphasis added).  Southern argues that because it will voluntarily subject itself to an 

accelerated effective date and is prepared to come into compliance immediately, this purpose is 

fulfilled.  Id.  This argument, however, ignores all other parties who will be affected by certification of 

the AP1000.  When the design certification rule becomes effective, a COL and LWA will be issued.  The 

resulting nuclear power plant will certainly affect all persons located near the site.  The 30-day 

publication period is necessary for these individuals to evaluate the rule, to determine whether they 

wish to appeal it, and if necessary to seek a stay of construction.3

 

   

                                                        
3 Given that the mandatory hearing for the South Carolina Electric & Gas application for AP1000 units at the V.C. 
Summer site has now taken place, any decision by the Commission concerning the Southern Company request will 
likely also apply to the status of the SCE&G COL.  Thus, an additional set of parties would be negatively impacted if 
the NRC regulations were by-passed.  Those parties would likewise be denied their right to evaluate the rule, to 
determine whether they wish to appeal it, and if necessary to seek a stay of construction. 



 

 We respectfully ask the Commission to deny Southern’s request to waive the 30-day publication 

period required by 10 C.F.R. § 2.807 because it was not made in accordance with NRC procedures for 

rule waiver as set forth in 10 C.F.R § 2.335, and because waiver of 10 C.F.R. § 2.807 would not afford the 

undersigned reasonable time to prepare for issuance of the COL or LWA.  Because the COL and LWA 

could be approved in just a few months, we ask for an immediate response to this letter and assurance 

that the public will not be excluded from any decision making regarding the effective date of the AP1000 

design certification rule as it relates to issuance of the COL and LWA.     

  
Regards, 
 
Mindy Goldstein 
Counsel for Southern Alliance for Clean Energy, Georgia 
Women’s Action for New Directions, and Center for a 
Sustainable Coast 
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From: Diane Curran
To: tomclements329@cs.com; Goldstein, Mindy; jim@ncwarn.org; jrunkle@pricecreek.com
Cc: arnie@fairewinds.com; sara@cleanenergy.org
Subject: RE: So. Co. letter on COL short circuit
Date: Thursday, October 13, 2011 11:31:22 AM

Hi everyone – Want to share this response I just got back from NRC PDR to my query
re whether they have a copy of Southern Co. letter –

From: PDR Resource [mailto:PDR.Resource@nrc.gov] 
Sent: Thursday, October 13, 2011 11:25 AM
To: Diane Curran
Subject: RE: Request for information

Diane,

This document is currently available in ADAMS only to NRC staff.  It is marked as non-
public, but non-sensitive.  I do not know the reason why it is not publicly available in
ADAMS.  There is currently no date for public release.  Please let me know if you want me
to follow up with the NRC Vogtle Project Manager(s).

Sincerely,
Karen
Librarian
USNRC Public Document Room
301-415-4737; 1-800-397-4209
pdr.resource@nrc.gov

From: Diane Curran [mailto:dcurran@harmoncurran.com] 
Sent: Wednesday, October 12, 2011 11:17 AM
To: PDR Resource
Subject: Request for information

Hello friends at the PDR – I cannot find this letter on ADAMS.  Can you let me know
whether it is posted there?  Thanks, Diane Curran

ATTACHMENT B


