October 13, 2011

Mr. Scott Head, Manager

Regulatory Affairs

Nuclear Innovation North America, LLC
4000 Avenue F

Bay City, TX 77414

SUBJECT: REQUEST FOR ADDITIONAL INFORMATION LETTER NO. 387 RELATED TO
SRP SECTION 1 FOR THE SOUTH TEXAS PROJECT COMBINED LICENSE
APPLICATION

Dear Mr. Head:

By letter dated September 20, 2007, STP Nuclear Operating Company (STP) submitted for
approval a combined license application pursuant to 10 CFR Part 52. The U.S. Nuclear
Regulatory Commission (NRC) staff is performing a detailed review of this application to enable
the staff to reach a conclusion on the safety of the proposed application.

The NRC staff has identified that additional information is needed to continue portions of the
review. The staff’'s request for additional information (RAI) is contained in the enclosure to this
letter.

To support the review schedule, you are requested to respond within 30 days of the date of this
letter. If changes are needed to the safety analysis report, the staff requests that the RAI
response include the proposed wording changes.
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If you have any questions or comments concerning this matter, | can be reached at

301-415-2849 or by e-mail at Stacy.Joseph@nrc.gov or you may contact George Wunder at
301-415-1494 or George.Wunder@nrc.gov.

Sincerely,

/RA Tom Tai for:/

Stacy Joseph, Project Manager
BWR Projects Branch

Division of New Reactor Licensing
Office of New Reactors

Docket Nos. 52-012
52-013

eRAl Tracking No. 6046, 6049

Enclosure:
Request for Additional Information

CC: William Mookhoek
Coley Chappell
Loree Elton
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Request for Additional Information No. 6046 Revision 6
10/13/2011

South Texas Project Units 3 and 4
South Texas Project Nuclear Operating Co
Docket No. 52-012 and 52-013
SRP Section: 01 - Introduction and Interfaces
Application Section: General Financial

QUESTIONS for Financial, Policy, & Rulemaking Branch (NRR/DPR/PFPB)
01-22

On June 23, 2011, NINA submitted an update to the South Texas Project Units 3 and 4,
Combined License Application (COLA) Part 1, General and Financial Information
(ML111780305).

On page 1.D 1-4 of Appendix D of this submittal, the applicant stated:

To allow for flexibility regarding NINA's ultimate ownership structure, the

NAP assumes that the NINA ownership structure could include having a
foreign owner or combination of foreign owners with ownership shares that are
substantially greater than 50% but NINA will assure that U. S. owners at all
times hold at least 10% of the equity of NINA.

Further, the applicant stated that provisions of the Negation Action Plan, including the
Security Subcommittee and Nuclear Advisory Committee would be established prior to pouring
any safety related concrete for STP 3&4.

On August 4, 2011 (ML11217A222) the applicant submitted its response to the staff’s request
for additional information pertaining to financial control of NINA.

On page 1 of this submittal, the applicant stated:

The NRG determination to deconsolidate its financial statements with NINA’s
financial statements does not change the conclusion that NINA will not be subject
to the foreign ownership, control and domination (FOCD) within the meaning of
10 CFR 50.38. The STP 3&4 Negation Action Plan already addresses and
mitigates any potential foreign influence that might arise through foreign economic
support for the development of STP 3&4 even if foreign sources were to provide
100% of the remaining funding required for development and construction of

STP 3&4.

Section 103d. of the Atomic Energy Act prohibits the NRC from issuing a license to:

“an alien or any corporation or other entity if the Commission knows or has reason to
believe it is owned, controlled, or dominated by an alien, a foreign corporation or a foreign
government.”

Section 50.38 of 10 CFR is the regulatory provision that implements this statutory prohibition.

Enclosure



The NRC Standard Review Plan on Foreign Ownership, Control, or Domination states that if the
reviewer concludes that the applicant may be owned, controlled or dominated by foreign
interests, the applicant shall submit a negation action plan to assure that the foreign interest can
be effectively denied control or domination.

Further the SRP, Section 3.2 states

An applicant is considered to be foreign owned, controlled or dominated whenever a
foreign interest has the “power,” direct or indirect, whether or not exercised to direct or
decide matters affecting the management or operations of the applicant.

An FOCD determination is based on the totality of facts. A foreign entity may exert control due
to factors other than voting interests, including financial interests. In order for the staff to
complete its review regarding FOCD, provide the following information:

1. Identify who currently provides the primary financial support for NINA.

2. Explain how the negation action plan submitted by the applicant negates FOCD in
the following circumstances:

a. Where foreign entities provide greater than 50% of the financial support
for NINA (either direct or indirect, exercised or not exercised).

b. Where foreign entities provide 50% or less of the financial support for
NINA (either direct or indirect, exercised or not exercised).

c. Where foreign entities hold ownership shares equal to or greater than
50%, whether individually or in aggregate

d. Where foreign entities can appoint representatives to the Board of
Directors or the management structure

3. Explain how the negation action plan will negate FOCD during the period between
license issuance and the establishment of the Security Subcommittee and
Nuclear Advisory Committee in each of the circumstances listed above.

4. Explain how the proposed NAP will negate the indirect control or domination
through the financial interests held by any foreign owners or investors.



Request for Additional Information No. 6049 Revision 6
10/13/2011

South Texas Project Units 3 and 4
South Texas Project Nuclear Operating Co
Docket No. 52-012 and 52-013
SRP Section: 01 - Introduction and Interfaces
Application Section: General and Financial

QUESTIONS for Financial, Policy, & Rulemaking Branch (NRR/DPR/PFPB)
01-23

On June 23, 2011, NINA submitted an update to the South Texas Project Units 3 and 4,
Combined License Application (COLA) Part 1, General and Financial Information
(ML111780305).

Section 1.0 and 1.1 of the COLA describes STP Nuclear Operating Company (STPNOC) and its
relationships to the companies who will construct and own the proposed Units 3 and 4. In order
for the staff to corroborate these responsibilities and relationships, please provide a copy of the
current Operating Agreement(s) between all of the participants of STP 3 & 4.

Section 1.1 of the STP Units 3 and 4 COLA further describes the license actions requested for
STPNOC (operator), NINA (construction) and NINA 3 and NINA 4 (owners).

On page 1.0-13 of the application, the applicant states:

NINA 3 and NINA 4 are financially qualified based upon the following
license condition being met prior to pouring any safety related concrete for
STP 3 & 4:

The pouring of safety-related concrete for STP Units 3 and 4 shall not
commence before funding is committed, as evidenced by the licensees
making available for NRC inspection, executed copies of:

(a) the Loan Guarantee Documents, the Supplemental Facility Documents, and
the Working Capital Documents, as defined in the draft Term Sheet for DOE
conditional loan guarantee commitment dated February 9, 2011: or

(b) other documentation evidencing a financial closing, which includes financing
through loan arrangements, including requirements regarding equity
commitments and working capital, that are equivalent or substantially
comparable to the financing arrangements contemplated by the draft
Term Sheet for DOE conditional loan guarantee commitment dated
February 9. 2011.

The information provided as described above does not specifically identify the sources of
construction funds in sufficient detail for the staff to complete its evaluation in accordance with
Section Il.A.2 of Appendix C regarding applicants for construction permits or combined licenses.
accordingly additional information is required for NINA, NINA 3 and NINA 4, as newly formed
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entities and proposed owners, regarding the sources of construction funds identified as cash
sources on Table 1.3-2.

1. A copy of the February 9, 2011 DOE Term Sheet from the DOE.

2. Name of the agencies (foreign or domestic) and the amount to be contributed from each
agency or source;

3. A description in detail of the applicant’s legal and financial relationships with the
proposed financial agencies/companies (foreign or domestic) upon which the applicants
are relying for financial assistance;

4. Information to support the financial capability of each funding source to meet its
commitment to the applicants;

5. Documentation evidencing the loan arrangements, equity commitments and/or working
capital, and any other financial arrangements necessary to meet the requirements of the
DOE loan guarantee terms.

6. Date of conditional approval of the loan guarantee from DOE. If this information is not
available at this time, state when it will be available.

The regulatory basis for the above questions is based on the following:
Appendix C to Part 50 states:

[T]he applicant which is a newly formed company established primarily for the
purpose of carrying out the licensed activity, with little or no prior operating history,
somewhat more detailed data and supporting documentation will generally be
necessary.

Further, per Section 11.A.2 of Appendix C to Part 50:
A. Applications for Construction Permits or Combined Licenses

2. Source of construction funds. The application should specifically identify the
source or sources upon which the applicant relies for the funds necessary to
pay the cost of constructing the facility, and the amount to be obtained from
each. With respect to each source, the application should describe in detail the
applicant's legal and financial relationships with its stockholders, corporate
affiliates, or others (such as financial institutions) upon which the applicant is
relying for financial assistance. If the sources of funds relied upon include
parent companies or other corporate affiliates, information to support the
financial capability of each such company or affiliate to meet its commitments
to the applicant should be set forth in the application. This information should
be of the same kind and scope as would be required if the parent companies or
affiliates were in fact the applicant. Ordinarily, it will be necessary that copies
of agreements or contracts among the companies be submitted.
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