September 28, 2011

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Board

In the Matter of )

) Docket Nos. 52-018-COL
DUKE ENERGY CAROLINAS, LLC ) 52-019-COL

)
(William States Lee III Nuclear Station, ) ASLBP No. 08-865-03-COL
Units 1 and 2)

DUKE ENERGY’S MOTION TO STRIKE

Pursuant to 10 C.F.R. § 2.323, Duke Energy Carolinas, LLC (“Duke Energy’’) moves to
strike Intervenor’s Memorandum in Reply to Oppositions to Admission of New Contention
(“Reply”), which the Blue Ridge Environmental Defense League (“BREDL”)' filed in this
proceeding on September 19, 2011. BREDL’s Reply is untimely. Under the NRC rules at 10
C.F.R. § 2.309(h)(2), a reply to an answer to a new contention must be filed within seven days of
the answer. Here, Duke Energy’s and the NRC Staff’s Answers were served electronically on

September 6, 2011, and any reply was thus due on or before September 13, 2011,

Further, BREDL makes no effort to request leave to file any late reply. Instead, it
inaccurately dates its Reply September 13, 2011. The certificate of service, however, shows that
the Reply was filed on September 19, 2011. While that certificate notes that “Service delayed
because of new VeriSign Certification Installation, LZ,” this note does not explain why

BREDL’s reply is six days late, or why BREDL made no effort to timely serve its Reply by other

' BREDL has not been admitted as a party in this proceeding and thus is not an “Intervenor.”

2 Duke Energy’s Opposition to BREDL’s New Contention (Sept. 6, 2011) (“Duke’s Answer”); NRC Staff Answer
to Intervenors’ Motion to Admit New Contention Regarding the Safety and Environmental Implications of the
NRC Task Force Report on the Fukushima Dai-ichi Accident (Sept. 6, 2011).



means. Nor does it obviate the need for a proper extension request after consultation with the

parties.

Apart from untimeliness, the two full paragraphs on page 3 of the Reply should be struck
because they improperly seek to inject new claims. As was discussed in Duke’s Answer,
BREDL’s proposed new contention® made no attempt to address or identify any dispute with
Duke Energy’s application, and provided no information identifying any risk specific to the
William States Lee III Nuclear Station (“WLS”). BREDL now improperly claims for the first
time on reply that a 1968 USGS paper cited in a footnote to Dr. McCluney’s Declaration
provides a list of seiches caused by earthquake activity, including a site on the Broad River; and
BREDL suggests an inconsistency with a statement in Section 2.4.5 of the WLS Final Safety
Analysis Report (“FSAR”) that “[t]here are no known documented surge or seiche occurrences
on the Broad River.”* Reply at 3. BREDL then provides its own characterization of what this

USGS paper means. Id.

A reply must “be narrowly focused on the legal or logical arguments presented” in the
answers of the applicant and NRC Staff.” The Commission has squarely ruled that a reply to an
answer may not be used to add new bases for or supplement an otherwise deficient contention.

Louisiana Energy Services, L..P. (National Enrichment Facility) (“LES”), CLI-04-25, 60 N.R.C.

223, 224-25 (2004) (rejecting petitioners’ “late attempt to reinvigorate thinly supported
contentions by presenting entirely new arguments” and “various new claims in support of their

contentions” in their reply briefs) and CLI-04-35, 60 N.R.C. 619, 623 (2004) (“our rules do not

Contention Regarding NEPA Requirement to Address Safety and Environmental Implications of the Fukushima
Task Force Report (Aug. 11, 2011).

* This statement in the FSAR was not discussed in Duke Energy’s or the NRC Staff’s Answers to BREDL’s
contention.

> Final Rule, Changes to Adjudicatory Process, 69 Fed. Reg. 2,182, 2,203 (Jan. 14, 2004).



allow . . . using reply briefs to provide, for the first time, the necessary threshold support for

contentions”); Nuclear Management Co. (Palisades Nuclear Plant), CLI-06-17, 63 N.R.C. 727,

730-32 (2006) (affirming the Licensing Board’s rejection of petitioners’ untimely attempt to

supplement their contention on reply); AmerGen Energy Co., LLC (Oyster Creek Nuclear

Generating Station), CLI-09-7, 69 N.R.C. 235, 261, 276 (2009) (“support for a contention must
be provided when the contention is filed, not at some later date”) (footnote omitted). In
Palisades, the Commission held that allowing new claims in a reply “would unfairly deprive
other participants of an opportunity to rebut the new claims.” CLI-06-17, 63 N.R.C. at 732. Such
unfairness would result because NRC regulations do not allow the applicant or other parties to
respond to a petitioner’s reply. 10 C.F.R. § 2.309(h)(3). A participant is therefore confined to its

contentions as initially filed and may not rectify deficiencies through a reply brief or on appeal.

U.S. Dep’t of Energy (High-Level Waste Repository), CLI-09-14, 69 N.R.C. 580, 588 (2009).

Thus, new arguments or support for a contention “cannot be introduced in a reply brief,
or any other time after the date the original contentions are due, unless the petitioner meets the
late filing criteria set forth in 10 C.F.R. § 2.309(c), (f)(2).” Oyster Creek, CLI-09-7, 69 N.R.C. at
261 (quoting Palisades, CLI-06-17, 63 N.R.C. at 732). “There simply would be ‘no end to NRC
licensing proceedings if petitioners could disregard [the Commission’s] timeliness requirements’
and add new bases or new issues that ‘simply did not occur to [them] at the outset.”” LES, CLI-
04-25, 60 N.R.C. at 225 (footnote omitted). Rather, under 10 C.F.R. § 2.309(f)(2), “amended or
new contentions filed after the initial filing” may be submitted “only with leave of the presiding

officer upon a showing that

(1) the information upon which the amended or new contention is based was not
previously available;



(i1) the information upon which the amended or new contention is based is materially
different than information previously available; and

(ii1) the amended or new contention has been submitted in a timely fashion based on
the availability of the subsequent information.”

10 C.F.R. § 2.309()(2).

Here, the reference to the 43-page USGS paper in a footnote in Dr. McCluney’s
Declaration provided no notice of any dispute with the WLS application. Indeed, the
Commission has long held a mere reference to documents does not provide an adequate basis for

a contention. Baltimore Gas & Electric Co. (Calvert Cliffs Nuclear Power Plant, Units 1 and 2),

CLI-98-25, 48 N.R.C. 325, 348 (1998).

Commission practice is clear that a petitioner may not simply incorporate massive
documents by reference as the basis for or as a statement of his contentions. . . .
Such a wholesale incorporation by reference does not serve the purposes of a
pleading. . . . The Commission expects parties to bear their burden and to clearly
identify the matters on which they intend to rely with reference to a specific point.
The Commission cannot be faulted for not having searched for a needle that may
be in a haystack.

Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLI-89-3, 29 N.R.C.

234, 240-41 (1989) (citations omitted). Dr. McCluney’s Declaration did not point to or discuss
the observation on the Broad River. And, neither Dr. McCluney nor BREDL discussed the WLS

FSAR.

Further, the unfairness of BREDL’s attempt to inject new claims on reply, and to suggest
for the first time that it has some dispute with the WLS application, is obvious. It has deprived
Duke Energy of any opportunity to respond to this new claim. For example, had BREDL made
this claim in its original contention, Duke would have pointed out that the NRC Standard Review

Plan, which Section 2.4.5 of the WLS FSAR addresses, defines a seiche as “an extreme sloshing

of an enclosed or partially enclosed body of water excited by meteorological causes (e.g.,



barometric fluctuations, storm surges, and variable winds), interaction of wave trains with
geometry and bathymetry of the water body (e.g., from tsunamis), and seismic causes (e.g., a
local seismic displacement resulting in sloshing of the water body).” NUREG-0800, Standard
Review Plan, § 2.4.5, Probable Maximum Surge and Seiche Flooding (Rev. 3, Mar. 2007) at
2.4.5-2 n.4. The 1968 USGS paper indicates that the 1964 earthquake in Alaska caused water
bodies to oscillate at many places throughout North America, including a 0.08 ft oscillation
(double amplitude, i.e., less than one inch from peak to trough) on the Board River at Richtex.
Thus, the USGS paper shows that a very powerful earthquake caused, in essence, a half-inch
ripple in the Broad River — and not anything that can come close to meeting the description of
“extreme sloshing.” Further, Duke would have pointed out that BREDL provides no explanation
of how a 0.08 ft oscillation is material when the normal maximum water surface elevation of the
Broad River is approximately 80 feet below the safety-related plant elevation (see WLS FSAR at
2.4-54), and the two adjacent make-up ponds have 43 and 20 feet of freeboard, respectively (see

id. 2.4-58). Moreover, the 1968 USGS paper is obviously not new information.

Finally, all discussion of CLI-11-05° in the generic memorandum attached to BREDL s
Reply’ should be struck because this discussion is not replying to Duke Energy or the NRC
Staff’s Answers, and BREDL has not made any attempt to request leave to supplement its
original contention. While Duke Energy recognizes that a request to address CLI-11-05 may not

be unreasonable, BREDL simply has not done so.

6 Ameren Missouri, et al. (Callaway Plant, Unit 2, et al.), CLI-11-05, 74 N.R.C. __, slip op. (Sept. 9, 2011).

7 Reply Memorandum Regarding Timeliness and Admissibility of New Contentions Seeking Consideration of
Environmental Implications of Fukushima Task Force Report in Individual Reactor Licensing Proceedings (Sept.
13,2011).




In sum, in light of BREDL’s total disregard for the deadline for replies, for the need to
request extensions if those deadlines cannot be met, for the scope of a permissible reply, and for
the need to seek leave to provide any further supplemental briefing beyond the scope of a

permissible reply, BREDL’s Reply should be struck in its entirety.

In accordance with 10 C.F.R. § 2.323(b), counsel for Duke has consulted with BREDL
and the NRC Staff concerning this motion. The NRC Staff supports this motion. BREDL

opposes it.

Respectfully submitted

/Signed electronically by David R. Lewis/

David R. Lewis

PILLSBURY WINTHROP SHAW PITTMAN LLP
2300 N Street, NW

Washington, DC 20037-1122

Tel. (202) 663-8474

Email: david.lewis@pillsburylaw.com

Kate Barber Nolan

Assistant General Counsel

DUKE ENERGY CORPORATION
526 South Church St.-EC07H
Charlotte, NC 28202

Phone: 704-382-8869

E-Mail: kbnolan@duke-energy.com

Counsel for Duke Energy Carolinas, LLC
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CERTIFICATE OF SERVICE

I hereby certify that the “Duke Energy’s Motion to Strike,” dated September 28, 2011,

was provided to the Electronic Information Exchange for service on the individuals listed below,

this 28" day of September, 2011.

Administrative Judge

Alan S. Rosenthal, Chair

Atomic Safety and Licensing Board

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
alan.rosenthal@nrc.gov; Rsnthl@verizon.net

Administrative Judge

Dr. William H. Reed

Atomic Safety and Licensing Board Panel

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
william.reed@nrc.gov; ReedWH@gmail.com

Office of Commission Appellate Adjudication
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

E-mail: OCAAMAIL@nrc.gov

Administrative Judge

Dr. Gary S. Arnold

Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
Gary.Arnold@nrc.gov

Office of the Secretary

Att’n: Rulemakings and Adjudications Staff
U.S. Nuclear Regulatory Commission

Mail Stop O-16C1

Washington, DC 20555-0001

E-mail: hearingdocket@nrc.gov

Sara E. Kirkwood, Esq.

Michael A. Spencer, Esq.

Kevin C. Roach, Esq.

Office of the General Counsel

U.S. Nuclear Regulatory Commission
Mail Stop O-15D21

Washington, DC 20555-0001

Email: sara.kirkwood@nrc.gov;
michael.spencer@nrc.gov;
Kevin.Roach@nrc.gov



Mr. Louis A. Zeller

Blue Ridge Environmental Defense League
P.O. Box 88

Glendale Springs, NC 28629

Email: bredl@skybest.com

Florence P. Belser, Esq.

General Counsel

South Carolina Office of Regulatory Staff
1441 Main Street, Suite 300

Columbia, SC 29201

Email: fbelser@regstaff.sc.gov

Louis S. Watson, Jr., Esq.

Senior Staff Attorney

North Carolina Utilities Commission
4325 Mail Service Center

Raleigh, NC 27699-4325

Email: Swatson@ncuc.net

/Signed electronically by /

David R. Lewis
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