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United States of America 
Nuclear Regulatory Commission 

 
Atomic Safety and Licensing Board 

 
Before Administrative Judges: 

 
Alex S. Karlin, Chair 

Dr. Anthony J. Baratta 
Dr. William M. Murphy 

 
In the Matter of: 
 
PROGRESS ENERGY FLORIDA, INC. 
Combined License Application for  
Levy County Units 1 & 2  

 
Dockets Numbers 52-029-COL and 
                              52-030-COL 
September 16, 2011 

 
INTERVENERS' ANSWER TO PROGRESS ENERGY FLORIDA’S MOTION FOR SUMMARY 
DISPOSITION OF CONTENTION 8A IN LIGHT OF REVISED EXTENDED LLRW PLAN 

___________________ 
 
 

The Ecology Party of Florida, The Green Party of Florida and Nuclear Information and Resource 

Service (Interveners) in the above captioned proceeding here Answer the Motion by Progress 

Energy Florida (PEF) for Summary Disposition of Contention 8a on the safety of so-called "low-

level" waste -- a matter which is not summary, and which requires in our view, a full hearing in 

order to settle the remaining material disputes. Summary disposition is only appropriate in 

situations where there is no material dispute and also where the employment of this truncation 

will, in fact, expedite the proceeding. This is not the case here. 

August 27 seems to be a date of significance; In 2010 PEF filed a Motion for Summary 

Disposition on that date, on Contention 8A. In 2011 we find ourselves answering a similar 

challenge to the same contention which in short-form challenges on the sufficiency of PEF's 

plan for handling so-called "Low-Level" radioactive waste for an undetermined period of time 

beyond the AP1000 DCD defined temporary storage period and the regulatory requirement to  

show that the plan meets safety and protection regulations prior to the granting of a COL. Note 



2 
 

that the Contention has always pursued both the ability to determine compliance AND 

compliance with NRC regulations.  

PEF has changed its plan for extended storage of so-called "Low-Level" waste, but not yet 

demonstrated that it has resolved the dispute that forms the heart of Contention 8A: meeting 

safety regulations.  

In the solar year between this August and last, the world has witnessed one of the largest 

demonstrations to date of the hazards of radiation. So-called "Low-Level" radioactive waste 

entails (to a degree) this same radiological hazard, and we appreciate the opportunity to be 

heard on this matter. 

 

History of the Case to Date 

 Levy County Florida does not currently have a nuclear power generating station. 

Progress Energy Florida selected a "Greenfield" site in Levy County adjacent to several bodies 

of surface water, on top of an area that is a recharge zone for freshwater springs, near many 

reserves, preserves, protected areas, and members of the three intervening organizations. The 

application for a combined operating license (COL) was submitted to the Nuclear Regulatory 

Commission (NRC) in 2008 and the NRC offered a public notice of the opportunity for a hearing 

and the opportunity to petition to intervene. In February of 2009 the present team of interveners 

filed a petition. Of 12 contentions offered in the February petition, on July 8, 2009 three 

contentions were admitted (in part) by this Board (LPB 09-10) and standing of the three 

intervening organizations was recognized.  

 Two of the admitted contentions (originally C 7 and C 8) focused on omissions in the 

application with respect to so-called “low-level” radioactive waste (so-called LLRW). One of 

these (C7) focused on environmental impacts of the storage of this waste stream; the second 

(C8) was the progenitor of this contention on the safety of the extended storage of so-called 
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LLRW that would be generated if NRC approves 2 COLs and reactors operate at the Levy 

County site. 

 In the process of fulfilling Requests for Additional Information (RAI’s), the COL omission 

on safety of so-called "Low-level" waste storage (C8) was “mooted” by PEF articulating a plan. 

A settlement between the Applicant and the Interveners was reached which allowed for the 

timely submission of a new contention on the sufficiency of the 2010 plan. The  interveners 

argued that the new plan was not sufficient to meet the concerns of our members living near the 

site and also the licensing requirements for a COL.  

 

The language of C8A is: 

Progress Energy Florida’s (PEF’s) COL application is inadequate to satisfy 10 C.F.R. 
52.79 because it assumes that class B and C radioactive waste3 generated by proposed 
Levy Units 1 and 2 will be promptly (e.g., within two years) shipped offsite, while 
currently there is an absence of access to a licensed disposal facility or capability to 
isolate the radioactive waste from the environment. The proposed amendment to the 
Levy County COL also fails to offer sufficient information to demonstrate the adequacy of 
PEF’s plans for storing Class B and C radioactive waste on the Levy site if offsite 
disposal capacity is not available within two years. PEF’s plan to postpone most of its 
decisions regarding how and where to store the waste (including “minimizing” the 
volume of the waste) until sometime after issuance of the license for 
Levy violates Section 52.79 and also the Atomic Energy Act’s requirement that safety 
findings must be made before the license is issued. 

 
 

This Board agreed with us, admitting the present contention, 8A as written. Licensing Board 

Memorandum and Order (Ruling on Joint Intervenors’ Motion to File and Admit New Contention 

8A) at 1 (Aug. 9, 2010) (unpublished) (“Order Admitting C-8A”).  

 

 The 2010 PEF plan for extended storage of so-called "Low-Level" waste boiled down to  

reliance on 1 -2 years of solid waste storage space (depending on rate of waste generation) and 

then existing procedures  – a 50.59 internal analysis, and, if deemed necessary an application 
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to NRC (at that time) for a license amendment to subsequently expand the waste storage 

facilities. When this Board ruled in favor of admission of C8A for a hearing, the Board stated:  

Progress Energy Florida’s (PEF’s) COL application is inadequate to satisfy 10 C.F.R. 
52.79 because it assumes that class B and C radioactive waste3 generated by proposed 
Levy Units 1 and 2 will be promptly (e.g., within two years) shipped offsite, while 
currently there is an absence of access to a licensed disposal facility or capability to 
isolate the radioactive waste from the environment. The proposed amendment to the 
Levy County COL also fails to offer sufficient information to demonstrate the adequacy of 
PEF’s plans for storing Class B and C radioactive waste on the Levy site if offsite 
disposal capacity is not available within two years. PEF’s plan to postpone most of its 
decisions regarding how and where to store the waste (including “minimizing” the 
volume of the waste) until sometime after issuance of the license for Levy violates 
Section 52.79 and also the Atomic Energy Act’s requirement that safety findings must be 
made before the license is issued. 

 

 In August, 2010, on the 27th day of the month, PEF filed a Motion for Summary 

Disposition on C8A. Interveners offered an extensive Answer, including new and re-submitted 

declarations from two experts, and other relevant documents on September 15, 2010. The 

Answer to the Motion for Summary Disposition established that there were material disputes still 

open in the case, and further that the plan offered by PEF would not allow NRC to make the 

safety findings required of the Regulator to meet its own regulations governing its authority to 

bestow a COL. Since many of these arguments are still relevant and were offered in a more 

expanded discussion last year, Attachment C is that pleading (without the original attachments, 

which are available in the hearing docket as part of the original filing of September 15, 2010). 

 On November 18, 2010 this Board ruled in favor of a full hearing of C8A, agreeing that 

there were still material disputes and so therefore a Summary action was not appropriate. The 

Board stated: 

For the reasons stated below, we conclude, as a matter of law, that PEF’s LLRW plan 
does not satisfy 10 C.F.R.§ 52.79(a) because it does not provide a level of information 
sufficient to enable the Commission to reach a final conclusion, before the issuance of 
the proposed combined license, to resolve whether PEF’s means for controlling and 
limiting radioactive effluents and radiation exposures (beyond the initial storage period 
specified in the AP1000 Design Control Documents) will be within the limits set forth in 
10 C.F.R. Part 20. 
LBP-10-20, 72 NRC page 1. 
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 NRC Staff disagreed strongly with the Board's admission of C8A and its ruling against 

Summary Disposition. Staff turned to the Commission with an appeal of the Board’s November 

18, 2010 decision filed in December 2010.  This Staff Appeal is still pending before the 

Commission. Since that filing is not part of this proceeding, the Interveners will not complicate 

the current discussion by addressing the issues ventilated in that filing. 

 
 The cycle has repeated in 2011, where RAIs in March provided PEF the opportunity to 

respond with a new "plan" for extended storage of so-called "Low-Level" waste. NRC staff has 

embraced the new plan and have been quite busy moving ahead to establish it as part of the 

COL process.   

 In the applicant's own text from its September 27, 2011 Motion: 

On April 14, 2011, Progress submitted to the NRC Staff a “Voluntary Supplemental 
Response to NRC Request for Additional Information Letter No. 073 Related to Solid 
Waste Management System.” (ADAM Accession No. ML11112A087)  This voluntary 
Supplemental Response provided additional and revised information describing 
Progress’s Revised Extended LLRW Plan. The April 14, 2011 cover letter commits to 
make changes in a future revision of the COLA. Attachment D to this Motion provides an 
advance copy of the revised Levy FSAR Chapter 11, which includes considerable 
additional information on the Revised Extended LLRW Plan. 

 

NRC Staff has susequently offered a chapter (11 Radioactive Waste Management 

ML101050411) of its Advanced SER where it responds to the referenced revised Levy FSAR 

Chapter 11. The SER chapter identifies "Open Item 11.4-1"  

In STD COL 11.4-1, the applicant states that “no additional onsite radwaste 
storage is required beyond that described in the DCD.” The applicant should 
explain why this statement is included or should remove it. In section 11.4 of 
NUREG-1793, the staff stated that if a need for onsite storage of low-level waste 
has been identified beyond that provided in AP1000 Standard Design because of 
unavailability of offsite storage, the applicant should submit the details of any 
proposed onsite storage facility to the NRC. The applicant needs to provide any 
arrangements for offsite storage for low-level waste or to submit plans for onsite 
storage. This is identified as Open Item 11.4-1. 
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and steps through the resolution of the "Open item" by the information PEF provides.  This will 

be discussed further in the next session of this pleading on material disputes, however, the 

resolution of this "open item" for NRC does not resolve Contention 8A. 

 Unlike 2010 (C8), contention 8A is not a contention of omission. The new extended 

waste storage plan that PEF has proposed does not "moot" this contention. Contention 8A is a 

very broad concern about safety of extended storage of so-called "Low-Level" radioactive 

waste, expressed in broad language on the sufficiency of waste management at the proposed 

site -- not tied to a specific plan. The fundamental issue is whether the storage will meet the 

safety regulations, and whether NRC can make this finding before issuing the COL.   

 Interveners find it curious that in the provided revised FSAR chapter 11 continues to 

contain the exact same wording: "No additional onsite radwaste storage is required beyond that 

in the DCD." (PEF Motion Attachment D, page 11.4-1 of the document, page 76 of the .PDF) 

Since this is an "advance" copy of the FSAR, perhaps this is a "cut-o/paste-o" editing error as a 

rather large "typo" we used to call such errors in the past. If it is not an error, then clearly PEF 

had not, changed its plans in any substantial way. 

 There are clearly additions to Chapter 11, nonetheless as we will discuss, the current 

(2011) PEF plan is still not sufficient to show that relevant safety regulations will be met in the 

event that there is a truly extended period of storage of so-called "Low-Level" radioactive waste 

in Levy County. The dispute is still rooted in material facts. There has been no need to amend 

C8A, and therefore C8A should proceed to a full hearing. 

 

Material Disputes 

 Attachment A is a declaration from Dr. Marvin Resnikoff (2011 Declaration) who, as an 

expert in the field of radioactive waste management disputes that the new PEF extended 

storage plan articulated in the documents attached to its Motion for Summary Disposition, 

including the advanced revisions to the FSAR (new FSAR) and “Voluntary Supplemental 
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Response to NRC Request for Additional Information Letter No. 073 Related to Solid Waste 

Management System”  provide sufficient information and that the information that is provided 

will meet relevant safety regulations. Attachment B of this filing is a distilled Statement of 

Material Facts in Dispute. 

 This Board also stated in its admission of CA (August 8, 2010):  

…the Board rules that proposed C-8A provides sufficient information to show “that 
a genuine dispute exists . . . on a material issue of law or fact” as required by 10 C.F.R. 
§ 2.309(f)(1)(vi). The proposed contention refers to specific provisions of the COLA 
(Section 11.4.6) as supposedly deficient. C-8A raises material issues and is supported 
by sufficient information. We find it satisfies 10 C.F.R. § 2.309(f)(1)(v). 
 

We maintain that this is still the case; Sub-numbers to Section 11.4 have been added. More 

detail is offered, but C8A is not about omission, the dispute is on finding satisfaction of safety 

regulations.  

 Further, this plan, in its bare-bones is substantially the same as the 2010 version: hold 

waste B and C class radioactive waste in the AP1000 provided Auxiliary waste building until 

capacity is exceeded, then either send it for off-site storage (temporary, and on an as-available-

basis that could result in the eventual return of the material to Florida) and then finally: 

If additional storage capacity were eventually needed, the plant could construct or 
expand waste storage facilities onsite or gain access to a storage facility at another 
licensed nuclear plant. (LNP COL 11.4-1 as provided in Attachment D of PEF's Motion - 
emphasis added) 
 

This unchanged portion of the FSAR is still descriptive of the "plan" -- and reveals that the 

ultimate disposition of this waste that is a dedicated feature of the licensing action is not 

determined, and as implied by the language "could" there is no recognition, still, that the 

institution of a potential plan, at some point in the future, does not account for the continued 

generation of the waste beyond existing storage capacity and before additional capacity is 

provided. Dr. Resnikoff states: " In my opinion, the revised LLRW plan still does not meet 

the Board’s requirements nor satisfy staff guidance in this matter; factual issues remain 

in dispute. " (2011 Declaration, point 3).  
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Unfolding Dr. Resnikoff's points: 

1)  Staff Guidance supports our concerns, Dr Resnikoff offers an excerpt  from W. J. Dircks, 

and the citation:  “Storage of Low-Level Radioactive Wastes at Power Reactor Sites” 

Nuclear Regulatory Commission, Generic Letter 1981-038, Enclosure “Radiological 

Safety Guidance for Onsite Contingency Storage Capacity”, November 10, 1981.  

ML031110064. 

 

2) The requirements of 10 CFR Part 100, Reactor Site Criteria, must be met by the COL. Dr 

Resnikoff states: "Under accident-free conditions, the storage system must meet 10 CFR 

Part 20 conditions and under design basis events, such as fire, tornado, earthquake, 

tsunami, flood and hurricanes, the radiological consequences should not exceed a small 

fraction of 10 CFR Part 100.  Neither Mr. Pilo, nor the Levy COL has made this factual 

showing." (2011 Declaration point 7, referring to the PEF expert declaration).  

 

3)  Storm surge has the potential to impact an outdoor concrete pad at the proposed 

site as is now offered as a potential element of extended storage included in the new 

FSAR sections. Dr. Resnikoff provides documentation from the  Florida Department of 

Emergency Management, U.S. Geological Survey, and the Florida Geographic Data 

Library, showing the relevance of the concern of flooding for the proposed site. The 

longer waste is stored at the site, the greater the likelihood that an expanded storage 

capacity will be needed. The longer that Class B and C radioactive waste is stored on 

the site, the greater volume of it will be sitting in the extended storage area. The more 

waste, the greater the potential hazard posed within this zone that has a with potential 
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for inundation by a category 5 storm. The longer that the waste is sitting in Levy County, 

the greater the chances for a class 5 storm to occur. These are simple assertions. 

 The matter of severe storm impact is NOT a new issue in the C8 / C8A 

discussion: Interveners offer the following except from our pleading of September 15, 

2010, in Answer to PEF's prior Motion for Summary Disposition: 

IV. Vogtle / Levy 
Interveners acknowledge that several other Boards have ruled and sometimes ruled 
repeatedly in other COLs (including Bellafonte 3 & 4, North Anna 3, Vogtle 5 and 6, 
Fermi 3, Calvert Cliffs 3…), and affirm that the lateral structure of the ASLB for site-
specific hearings is appropriate, since the sites are specific. Part of what interveners 
would do in continuing to build a case on so called LLRW generation and extended 
storage at Levy 1 & 2 is examine the record on LLRW during extreme weather events, 
as required in 52.79(a)(1)(iii). The likelihood of hurricane impact is substantially lower at 
Vogtle than at Levy. We are continuing to look at the Levy-specific dimensions that 
extended storage of so called LLRW would have and believe that the full hearing 
process is the appropriate opportunity for all parties to do so. 
 
Another point of distinction between the two sites, which warrants a separate, Levy-
specific consideration of these issues is that, unlike the Vogtle site, Levy is not yet 
contaminated with industrial radioactivity. Meeting the regulations for levels of 
“allowable” radioactivity on a reactor site under NRC regs is different than the Greenfield 
status that Levy now enjoys, in terms of health and safety as well as “environmental 
impact.” In addition to the safety and security of our members, in Levy / Citrus, the 
Biome of this and all the communicating areas via air, water, food and DNA “sheds” 
deserve a site-specific reading and hearing of these issues. (page 14). 

 
Hurricanes and severe weather have been referenced throughout the Intervener's 

pleadings on so-called "Low-Level" radioactive waste, including the initial petition to 

intervene of February, 2009 (see page 95). 

 

4)  The continued reliance on the goal of off-site disposal for Class B and C waste 

continues to be unsupported. The PEF filing invokes the WCS site in Texas in its argument 

(see Attachment B, point 12 in the Statement of Material Facts Not in Dispute). Even if the 

Waste Control Specialists based in Texas opens a radioactive waste disposal site and 

that site is opened to radioactive waste from outside the Inter-State Compact for 
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radioactive waste disposal that Texas is part of, the states within the Compact (Texas 

and Vermont) still have priority for access to disposal capacity. Dr. Resnikoff has direct 

knowledge of the Vermont Yankee reactor case and the likelihood of the waste from a 

major decommissioning depleting storage and disposal capacity in Texas long before 

the Levy waste will begin to be generated. Therefore, there is nothing in the new 

"extended storage plan" that actually changes Dr. Resnikoff's finding:  

(10) In my opinion, LLRW from the Levy plants may remain onsite for an 
indefinite time period.  PEF should demonstrate at this licensing proceeding that 
its long term outdoor storage system can meet the requirements of 10 CFR Part 
20, and under accident conditions, a small fraction of 10 CFR Part 100. 

 

 It is consistent with the passage of a solar year our expert, preparing for hearing 

has expanded the basis of concern and now is looking at Part 100 with respect to this 

contention. This regulation is very wide and includes a number of facets. The point is 

that extended storage of so-called "Low-Level" radioactive waste should be such that it 

does not contribute significantly to the limits in that regulation, for instance 

10CFR100.11(a)(1): 

An exclusion area of such size that an individual located at any point 
on its boundary for two hours immediately following onset of the postulated 
fission product release would not receive a total radiation dose to the 
whole body in excess of 25 rem 2 or a total radiation dose in excess of 300 
rem to the thyroid from iodine exposure. 

The regulation proceeds with other requirements for limiting exposure to the population 

in the vicinity of the site, including Intervener's members. 

 

Thus the material disputes remain: 

 The adequacy of a plan for the indefinite long-term storage of so-called "Low-

Level" radioactive waste generated at a possible nuclear power reactor in Levy County 
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is that sufficient information is given prior to licensing to show that it will meet the safety 

regulations of the US Nuclear Regulatory Commission.  Suffice it to say, it not only must 

be discernible that the regulations can be met, it must be discernible that they will be 

met. To make any other implication or assertion in this proceeding would be an attack 

on the safety regulations of the US NRC! The new PEF plan does not demonstrate that 

it will deliver safety compliance under reasonably foreseeable design-basis situations. 

 

Conclusion: 

 These disputes are material, not only "legal" in nature. These disputes cannot be 

resolved in the manner of a Summary Disposition. Contention 8A should be fully heard 

with additional expert information developed and provided at hearing. For these reasons 

the PEF Motion for Summary Disposition should be denied. 

 

Respectfully Submitted, 
 
 
__________/s/__________________ 
Mary Olson 
Nuclear Information and Resource Service 
Southeast Office,  
PO Box 7586  
Asheville, North Carolina 28802 
828-252-8409 
 
on behalf of the Co-Interveners 
 
September 15, 2011 
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