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Background: Petitions for review were filed as to a
series of orders of the Federal Energy Regulatory
Commission (FERC), granting a conditional license
to city to operate a hydroelectric project. Petitions
were consolidated.

Holdings: The Court of Appeals, Brown, Circuit
Judge, held that:

(1) FERC's issuance of a minor part license to city to
operate a hydroelectric project in 1924 was not an
ultra vires act;

(2) FERC's interpreting relicensing provision of Fed-
eral Power Act (FPA) to permit relicensing upon ex-
piration of a minor part license to operate a hydroe-
lectric project was entitled to Chevron deference;

(3) FERC had no authority to impose 60-day limita-
tion unilaterally on Secretary of the Interior for sub-
mitting conditions on license deemed necessary for
adequate protection and utilization of Indian reserva-
tion;

(4) Secretary of the Interior was not limited to miti-
gating impact project's access road and transmission
line would have on Indian reservation;

(5) FERC complied with its obligations under Na-
tional Historic Preservation Act;

(6) FERC reasonably concluded that a supplemental
certification under Coastal Zone Management Act
(CZMA) was unnecessary;

(7) Congress implicitly extended to FERC the power
to shut down hydroelectric projects; and

(8) FERC was justified in relying on biological opin-
ions (BiOps) prepared by National Marine Fisheries
Service and the Fish and Wildlife Service.

Petitions denied in part, granted in part, and re-
manded.

West Headnotes
[1] Electricity 145 €10

145 Electricity
145k10 k. Licenses and Taxes. Most Cited Cases

City, which obtained the regulatory approvals it was
required to obtain at the time it filed original applica-
tion for license to operate a hydroelectric project,
based on Federal Energy Regulatory Commission's
(FERC) then-narrow interpretation of its licensing
authority, would not be penalized, at the relicensing
stage, for having only a minor part license.

[2] Electricity 145 €10

145 Electricity

145k10 k. Licenses and Taxes. Most Cited Cases
Minor part licenses to operate hydroelectric project
issued prior to 1963 were adequate, even if issued
based on an erroneous conclusion as to the scope of
Federal Energy Regulatory Commission's (FERC)
licensing authority.

[3] Electricity 145 €10

145 Electricity
145k 10 k. Licenses and Taxes. Most Cited Cases

Federal Energy Regulatory Commission's (FERC)
issuance of a minor part license to city to operate a
hydroelectric project in 1924 was not an ultra vires
act; even though FERC erred by construing its licens-
ing authority too narrowly, it was not acting beyond
the bounds of its mandate.

[4] Electricity 145 €10

145 Electricity

145k10 k. Licenses and Taxes. Most Cited Cases
When Federal Enpergy Regulatory Commission
(FERC) reinterpreted its licensing jurisdiction more
broadly, Commission had discretion to recognize the
legitimacy of existing minor part licenses and, on that
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basis, to apply the relicensing provision of Federal
Power Act (FPA). Federal Power Act, § 15(a)(1), 16
US.C.A. § 808(a)(1).

[5] Electricity 145 €10

145 Electricity
145k10 k. Licenses and Taxes. Most Cited Cases

Language of relicensing provision of Federal Power
Act (FPA), stating Federal Energy Regulatory Com-
mission (FERC) can “issue a new license” to the li-
censee “at the expiration of the existing license,” is
broad enough to permit relicensing upon expiration
of a minor part license. Federal Power Act, §
15(a)(1), 16 U.S.C.A. § 808(a)(1).

[6] Electricity 145 €10

145 Electricity
145k10 k. Licenses and Taxes. Most Cited Cases

Federal Energy Regulatory Commission's (FERC)
interpreting relicensing provision of Federal Power
Act (FPA) to permit relicensing upon expiration of a
minor part license to operate a hydroelectric project
was entitled to Chevron deference; although FPA
included at least one provision for the benefit of In-
dian tribes, its relicensing provision was not, such
that liberal construction of relicensing provision in
favor of Indian tribe was not required. Federal Power
Act, §§8 4(e), 15(a)(1), 16 _U.S.C.A §§ 797(e),

808(a)(1).

[7] Electricity 145 €10

145 Electricity
145k10 k. Licenses and Taxes. Most Cited Cases

Federal Energy Regulatory Commission (FERC) had
no authority to impose a short 60-day limitation uni-
laterally on Secretary of the Interior for submitting
conditions on license to operate a hydroelectric pro-
ject deemed necessary for the adequate protection
and utilization of Indian reservation; FERC's limita-
tion effectively stripped Interior of its statutorily
delegated authority. Federal Power Act, § 4(e), 16
U.S.C.A. § 797(e).

[8] Electricity 145 €10

145 Electricity
145k10 k. Licenses and Taxes. Most Cited Cases

Federal Energy Regulatory Commission (FERC)
exceeded its statutory authority by placing a strict
time restriction on responsibilities Congress dele-
gated to Secretary of the Interior with regard to con-
ditions on license to operate a hydroelectric project
deemed necessary for the adequate protection and
utilization of Indian reservation and in rejecting Sec-
retary's conditions as being untimely submitted; pro-
vision of Federal Power Act (FPA) requiring that
licenses “within any reservation” shall be subject to
and contain such conditions gave FERC no discretion
in this regard. Federal Power Act, § 4(e), 16 U.S.C.A.

§797(e).
[9] Electricity 145 €=9(2)

145 Electricity
145k9 Transmission Facilities

145k9(2) k. Permit or Consent by Public Au-
thorities. Most Cited Cases
Secretary of the Interior was not limited in proceed-
ing on city's application for relicensing of hydroelec-
tric project to mitigating the impact project's access
road and the transmission line would have on Indian
reservation; instead, under Federal Power Act (FPA),
Secretary could impose license conditions that were
designed to mitigate the effect of the project on river
to the extent doing so was reasonably related to pro-
tecting the reservation and tribe. Federal Power Act,
§ 4(e), 16 U.S.C.A. § 797(e).

[10] Electricity 145 €=8.4

145 Electricity

145k8.4 k. Generating Facilities in General. Most
Cited Cases
So long as some portion of a hydroelectric project is
on an Indian reservation, the Secretary of the Interior
is authorized, under the Federal Power Act (FPA), to
impose any conditions that will protect the reserva-
tion, including utilization of the reservation in a man-
ner consistent with its original purpose. Federal
Power Act, § 4(e), 16 U.S.C.A. § 797(e).

[11] Courts 106 €~489(1)

106 Courts
106VII Concurrent and Conflicting Jurisdiction
106VII(B) State Courts and United States
Courts
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106k489 Exclusive or Concurrent Jurisdic-

tion
106k489(1) k. In General. Most Cited

Cases
In most cases, if a party seeks to challenge a state
certification, issued under provision of Clean Water
Act requiring a water quality certification from the
appropriate state government agency before Federal
Energy Regulatory Commission (FERC) can license
a hydroelectric project, it must do so through the state
courts; Clean Water Act gives a primary role to states
to block local water projects by imposing and enforc-
ing water quality standards that are more stringent
than applicable federal standards and, thus, the deci-
sion whether to issue a water quality certification
generally turns on questions of state law. Clean Wa-
ter Act, § 401,33 U.S.C.A. § 1341.

[12] Environmental Law 149E €196

149E Environmental Law
149EV Water Pollution
149Ek 194 Permits and Certifications

149Ek 196 k. Discharge of Pollutants. Most
Cited Cases
If the question regarding the state's certification, is-
sued under provision of Clean Water Act requiring a
water quality “certification” from the appropriate
state government agency before Federal Energy
Regulatory Commission (FERC) can license a hy-
droelectric project, is not the application of state wa-
ter quality standards but compliance with the terms of
Act, then FERC must address it. Clean Water Act, §
401(a)(1), 33 U.S.C.A. § 1341(a)(1).

[13] Environmental Law 149E €°196

149E Environmental Law
149EV Water Pollution
149Ek194 Permits and Certifications

149Ek196 k. Discharge of Pollutants. Most
Cited Cases
Federal Energy Regulatory Commission (FERC) may
not act on license for hydroelectric project based on
any certification of water quality the state might
submit; rather, it has an obligation to determine that
the specific certification required by Clean Water Act
has been obtained, and without that certification,
FERC lacks authority to issue a license. Clean Water
Act, § 401(a)(1), 33 U.S.C.A. § 1341(¢a)(D.

[14] Environmental Law 149E €~196

149E Environmental Law
149EV Water Pollution
149Ek 194 Permits and Certifications

149Ek196 k. Discharge of Pollutants. Most
Cited Cases
Federal Energy Regulatory Commission's (FERC)
obligation, under provision of Clean Water Act re-
quiring a water quality certification from the appro-
priate state government agency before it can license a
hydroelectric project, is not limited to confirming that
the state has enacted a public notice procedure; by
implication, Act also requires states to comply with
their public notice procedures, and therefore it re-
quires FERC to obtain some minimal confirmation of
such compliance, at least in a case where compliance
has been called into question. Clean Water Act, §
401(a)(1), 33 U.S.C.A. § 1341(a)(1).

[15] Environmental Law 149E €196

149E Environmental Law
149EV Water Pollution
149Ek 194 Permits and Certifications

149Ek196 k. Discharge of Pollutants. Most
Cited Cases
Federal Energy Regulatory Commission (FERC)
would need to seek an affirmation from Washington
Department of Ecology that it complied with state
law notice requirements when it issued its water qual-
ity certification for city's hydroelectric project or, if it
did not, that it had done so in response to decision
regarding provision of Clean Water Act requiring a
water quality certification from the appropriate state
government agency before FERC can license a hy-
droelectric project. Clean Water Act, § 401(a)(1), 33
U.S.C.A. § 1341(a)(1).

[16] Environmental Law 149E €286

149E Environmental Law
149EIII Historical Preservation

149Ek81 Activities Affecting Protected Prop-

erty; Projects and Undertakings Regulated
149Ek86 k. Waters and Water Courses;

Dams and Flood Control. Most Cited Cases
Federal Energy Regulatory Commission (FERC)
complied with its obligations under section of the
National Historic Preservation Act requiring federal
agencies to consider the effect of their actions on
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certain historic or culturally significant sites and
properties, including those of Indian tribes, and to
seck ways to mitigate those effects, when it expressly
took into consideration comments of Advisory Coun-
cil on Historic Preservation, adopting some of Coun-
cil's suggestions, and took the prior impact of city's
hydroelectric project into account. National Historic
Preservation Act, § 106, 16 U.S.C.A. § 470f.

[17] Environmental Law 149E €132

149E Environmental Law
149EIV Water, Wetlands, and Waterfront Con-
servation
149Ek129 Permissible Uses and Activities;
Permits and Licenses; Management
149Ek132 k. Coastal Areas, Bays, and
Shorelines. Most Cited Cases
Federal Energy Regulatory Commission (FERC)
reasonably concluded that a supplemental certifica-
tion under Coastal Zone Management Act (CZMA)
was unnecessary and did not need to delay licensing
of city's hydroelectric project until all state-law chal-
lenges to Washington Department of Ecology's deci-
sion to decline its right to take action under its coastal
zone management authority were complete; question
at issue before FERC, when it issued license to city,
was only federal-law effect of Ecology's letter stating
its concurrence, United States Department of Com-
merce had ruled that the letter should be treated as
valid concurrence for federal law purposes, and
Ecology issued new letter, stating the specific condi-
tions that would satisfy its coastal program, which
conditions were generally consistent with license
FERC had issued. Coastal Zone Management Act of
1972, § 307(c)(3)(A), 16 U.S.C.A. § 1456(c)(3X(A).

[18] Electricity 145 €~°8.6

145 Electricity

145k8.6 k. Environmental Considerations in Gen-
eral. Most Cited Cases
Articles of city's license to operate a hydroelectric
project, proposed by Indian tribe, requiring city's
compliance with its existing state water rights the
satisfaction of Washington Department of Ecology or
a court of competent jurisdiction, and reserving Fed-
eral Energy Regulatory Commission's (FERC) au-
thority to unilaterally modify license, as necessitated
by action on city's water rights taken by Ecology or a
court of competent jurisdiction, were unnecessary in

light of provision of Federal Power Act (FPA) pre-
serving vested water rights acquired under state law.
Federal Power Act, § 27, 16 U.S.C.A. § 821.

[19] Electricity 145 €10

145 Electricity
145k10 k. Licenses and Taxes. Most Cited Cases

Federal Energy Regulatory Commission (FERC) not
only has the authority but also the obligation to
evaluate existing hydroelectric projects completely
anew upon expiration of their license terms. Federal
Power Act, §§ 4(e), 14, 15(a)(1), (f), 16 U.S.C.A. §§
797(e), 807, 808(a)(1), (f).

[20] Electricity 145 €10

145 Electricity
145k10 k. Licenses and Taxes. Most Cited Cases

Congress implicitly extended to Federal Energy
Regulatory Commission (FERC) the power to shut
down hydroelectric projects either directly, by deny-
ing a new license, or indirectly, by imposing reason-
able and necessary conditions that cause the licensee
to reject the new license. Federal Power Act, §§ 4(e),
15(a)(1), 16 U.S.C.A. §§ 797(e), 808(a)(1).

[21] Environmental Law 149E €~°688

149E Environmental Law
149EXTI Judicial Review or Intervention

149Ek677 Scope of Inquiry on Review of

Administrative Decision
149Ek688 k. Plants and Wildlife; Endan-

gered Species. Most Cited Cases
When Court of Appeals is reviewing the decision of
an action agency to rely on a biological opinion
(BiOp), under the Endangered Species Act (ESA),
the critical question is whether the action agency's
reliance was arbitrary and capricious, not whether the
BiOp itself is somehow flawed. Endangered Species
Act of 1973, § 7)(3)A), 16 US.CA. §
1536(b)(3X(A).

[22] Environmental Law 149E €537

149E Environmental Law
149EXI Plants and Wildlife
149Ek535 Public Plans, Projects, and Ap-
provals; Agency Action
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149Ek537 k. Consultation. Most Cited
Cases
Federal Energy Regulatory Commission (FERC), in
approving conditional license for city to operate a
hydroelectric project, was justified in relying on bio-
logical opinions (BiOps) prepared by National Ma-
rine Fisheries Service and the Fish and Wildlife Ser-
vice and did not act arbitrarily and capriciously, un-
der the Endangered Species Act (ESA), in doing so,
where city did not assert new information that called
into question the factual conclusions of BiOps. En-
dangered Species Act of 1973, § 7(b)(3)(A), 16
U.S.C.A. § 1536(b)(3)(A).

[23] Environmental Law 149E €537

149E Environmental Law
149EXIT Plants and Wildlife

149Ek535 Public Plans, Projects, and Ap-

provals; Agency Action
149Ek537 k. Consultation. Most Cited

Cases
It does not suffice, when urging an action agency to
reject the biological opinion (BiOp) of a consultant
agency, under the Endangered Species Act (ESA),
simply to reargue factual issues the consultant agency
already took into consideration. Endangered Species
Act of 1973, § 7(M)(3)A), 16 USC.A. §
1536(b)}(3)(A).

[24] Environmental Law 149E €633

149E Environmental Law
149EXTH Judicial Review or Intervention
149Ek633 k. Nature and Form of Remedy;
Applicable Law. Most Cited Cases
Although in other contexts a biological opinion
(BiOp) is subject to independent review in a proceed-
ing in which the agency issuing the BiOp is a party,
when a BiOp is prepared in the course of a Federal
Energy Regulatory Commission (FERC) licensing
proceeding, the only means of challenging the sub-
stantive validity of the BiOp is on review of FERC's
decision in the court of appeals. Federal Power Act, §
313(b), 16 U.S.C.A. § 825i(b).

[25] Environmental Law 149E €647

149E Environmental Law
149EXIII Judicial Review or Intervention

149Ek636 Administrative Decisions or Ac-
tions Reviewable in General
149Ek647 k. Plants and Wildlife; Endan-
gered Species. Most Cited Cases
City could challenge validity of biological opinions
(BiOps) prepared by National Marine Fisheries Ser-
vice or the Fish and Wildlife Service, in proceeding
on petition for review of orders of the Federal Energy
Regulatory Commission (FERC), granting a condi-
tional license to city to operate a hydroelectric pro-
ject. Federal Power Act, § 313(b), 16 US.C.A. §

825I(b).
[26]1 Environmental Law 149E €688

149E Environmental Law
149EXIII Judicial Review or Intervention

149Ek677 Scope of Inquiry on Review of

Administrative Decision
149Ek688 k. Plants and Wildlife; Endan-

gered Species. Most Cited Cases
Biological opinions (BiOps) and incidental take
statements (ITSs), issued under the Endangered Spe-
cies Act (ESA), must be upheld as long as the con-
sulting agencies considered the relevant factors and
articulated a rational connection between the facts
found and the choice made. Endangered Species Act
of 1973, § 7(b)(3)(A), (b)4)(C)(ii, iv), 16 U.S.C.A. §
1536(b)(3)(A), (bY4XC)(ii, iv).

[27] Environmental Law 149E €537

149E Environmental Law
149EXT Plants and Wildlife
149Ek535 Public Plans, Projects, and Ap-
provals; Agency Action
149Ek537 k. Consultation. Most Cited

Cases

Biological opinion (BiOp) of the National Marine
Fisheries Service, requiring upstream and down-
stream fish passage as a reasonable and prudent
measure to minimize hydroelectric project's take of
two salmon species, was not per se improper, even
though requirement duplicated terms that already
existed in proposed license for project. Endangered
Species Act of 1973, § 7(b)(4)(C)(ii), 16 US.C.A. §
1536(b)(4)(C)(ii).

[28] Environmental Law 149E €537
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149E Environmental Law
149EXI Plants and Wildlife

149Ek535 Public Plans, Projects, and Ap-

provals; Agency Action
149FEk537 k. Consultation. Most Cited

Cases
Oversight in biological opinion (BiOp) of the Na-
tional Marine Fisheries Service, which anticipated
incidental take of Puget Sound chinook salmon by
hydroelectric project, but did not mention any inci-
dental take of summer chum, the other endangered
species under consideration, did not render BiOp
invalid, where BiOp's list of “reasonable and prudent
measures” referred to protection of the summer
chum. Endangered Species Act of 1973, §
7(b)(4)(C)(ii), 16 U.S.C.A. § 1536(bXD(C)(ii).

[29] Environmental Law 149E €537

149E Environmental Law
149EX] Plants and Wildlife

149Ek535 Public Plans, Projects, and Ap-

provals; Agency Action
149EkS537 k. Consultation. Most Cited

Cases
Biological opinion (BiOp) of the National Marine
Fisheries Service did not need to be amended to cor-
rect error arising from omission of the words “which-
ever is less” from minimum instream flow require-
ment on list of “reasonable and prudent measures”
for hydroelectric project; rather, requirement would
be interpreted as if the words “whichever is less”
were expressly included.

[30] Environmental Law 149E €537

149E Environmental Law
149EX] Plants and Wildlife

149Ek535 Public Plans, Projects, and Ap-

provals; Agency Action
149Ek537 k. Consultation. Most Cited

Cases
Biological opinions (BiOps) prepared by National
Marine Fisheries Service and the Fish and Wildlife
Service, in connection with city's license to operate a
hydroelectric project, were not fatally flawed because
they relied on inferences drawn from observations of
the same or a similar species of endangered salmon,
in close geographic proximity, adapting to analogous
facilities and conditions.
*58 Sam Kalen and Stephen H. Goodman, Jr. argued

the cause for petitioners City of Tacoma, Washington
and Save the Lakes Coalition. With them on the
briefs were Michael A. Swiger and Susan A. Moore.

Mason D. Morisset argued the cause and filed the
briefs for petitioner Skokomish Indian Tribe.

John Katz, Deputy Associate General Counsel, Fed-
eral Energy Regulatory Commission, argued the
cause for respondent. With him on the brief were
John S. Moot, General Counsel, and Robert H. Solo-
mon, Solicitor.

Lisa E. Jones, Attorney, United States Department of
Justice, argued the cause for intervenors the United
States Department of Interior and the United States
Department of Commerce. With her on the brief was
M. Alice Thurston, Attorney.

Daniel H. Squire was on the brief for intervenors
American Rivers, et al.

Before: GINSBURG, Chief Judge, and ROGERS and
BROWN, Circuit Judges.

Opinion for the Court filed by Circuit Judge
BROWN.

BROWN, Circuit Judge.

**122 These consolidated cases seek our review of a
series of orders issued by the Federal Energy Regula-
tory Commission (“FERC” or “Commission”), grant-
ing a conditional license to the City of Tacoma (*“Ta-
coma”) to operate a hydroelectricproject**123 *59
on the Skokomish River in the State of Washington.
We deny the petitions in part, grant the petitions in
part, and remand for further proceedings, without
vacating the license.

In 1924, Tacoma obtained a license from the Federal
Power Commission to flood 8.8 acres of national
forest land by damming the North Fork of the
Skokomish River at Lake Cushman on the Olympic
Peninsula. This license was designated a “minor part
license” because it covered only a small part of Ta-
coma's much larger hydroelectric project (the
“Cushman Project”). At that time, the Federal Power
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Commission interpreted its licensing authority nar-
rowly, and therefore, the 1924 minor part license
gave Tacoma the authority it needed to proceed with
the Cushman Project. In the ensuing years, Tacoma
built two dams across the North Fork river. The first
dam greatly increased the size of Lake Cushman, and
the second dam created Lake Kokanee further down-
stream. Tacoma also constructed two hydroelectric
plants, one at the upper dam and a second near Hood
Canal, which adjoins Puget Sound. Between Lake
Kokanee and Hood Canal, Tacoma diverted virtually
all the water from the North Fork riverbed into a
pipeline, thereby maximizing the generating power of
the river. Nevertheless, some distance downhill from
Lake Kokanee, water continued to flow into the
North Fork riverbed from McTaggert Creek, and re-
cently Tacoma has released into the riverbed an addi-
tional flow of sixty cubic feet per second (“cfs”).

The five-thousand-acre reservation of the Skokomish
Indian Tribe (“Tribe”) is located near the mouth of
the Skokomish River, with Hood Canal as its north-
eastern border and the Skokomish River as its east-
ern, southeastern, and southern borders. The reserva-
tion was established in 1855 by the Treaty of Point
No Point, which guarantees certain rights to the
Tribe, including the right to take fish from the
Skokomish River. The Cushman Project's second
hydroelectric plant is situated within the boundary of
the reservation, on property Tacoma owns in fee, and
an access road and transmission line run across reser-
vation property. The Cushman Project did not re-
move all water from the section of the Skokomish
River that borders the Tribe's reservation; the lower
portion of the river continues to be fed by the South
Fork and also the small flow that remains in the
North Fork. Nevertheless, the Cushman Project
sharply reduced water levels, thereby affecting fish
populations and increasing silt deposits. The Tribe
asserts that the historic mean annual water-flow in
the North Fork was eight-hundred cfs. If this figure is
accurate, then even accounting for the sixty cfs that
Tacoma is now releasing into the North Fork river-
bed, Tacoma is still diverting about 92.5 percent of
the North Fork's water.

In 1963, the Federal Power Commission determined
that its hydroelectric licensing jurisdiction extends to
whole projects, not just to the parts of those projects
that occupy or use federal land. See Pac. Gas & Elec.
Co., 29 FPC 1265, 1266, 1963 WL 4558 (1963) (PG

& E I). On that basis, the Commission concluded
certain minor part licenses under consideration in that
proceeding had been “improperly issued” based on an
“erroneous conclusion of law.” Id. This holding cast
a shadow of doubt over all projects that were then
operating under minor part licenses, including the
Cushman Project, but Tacoma nevertheless continued
to operate the project under the terms of its 1924 mi-
nor part license.

In 1974, Tacoma's minor part license expired, and
Tacoma applied for a new **124 *60 license, ex-
pressly seeking a “major project license” that would
cover all its project-related facilities. Pursuant to sec-
tion 15 of the Federal Power Act (“FPA” or the
“Act”), 16 U.S.C. § 808(a)(1), which is the section
governing relicensing, the Commission is required to
issue annual renewals of the existing license during
the application review period that precedes issuance
of a new long-term license. The Commission there-
fore issued Tacoma an annual license, and as a con-
sequence of repeated delays, Tacoma operated the
project for the next twenty-four years under these
annual renewals.

The array of matters addressed during this lengthy
review period included: (1) the state certification re-
quired under section 401(a) of the Clean Water Act,
33 U.S.C. § 1341(a); (2) the state “‘concurrence” re-
quired under section 307(c)(3)(A) of the Coastal
Zone Management Act, 16 U.S.C. § 1456(c)(3)(A);
(3) the consultations with state and federal wildlife
agencies required under section 10(j) of the FPA, id.
§ 803(j); and (4) the consultations with the Advisory
Council on Historic Preservation required under sec-
tion 106 of the National Historic Preservation Act, id.
§ 470f. In addition, FERC (the successor agency to
the Federal Power Commission) prepared an envi-
ronmental impact statement as required by the Na-
tional Environmental Policy Act, 42 _US.C. §
4332(2)(C), and the Department of the Interior (“In-
terior”), as the agency supervising the Tribe's reser-
vation, prepared a list of “conditions” to be included
in Tacoma's new license pursuant to section 4(e) of
the FPA. See 16 U.S.C. § 797(e).

The Tribe also petitioned FERC in 1992 for an order
declaring the proceeding to be an original license
proceeding, not a relicensing. Among other things,
the Tribe was seeking to establish pre-1924 environ-
mental conditions as the baseline for FERC's analysis
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of environmental impact, arguing that most of the
project had never been the subject of any license pro-
ceeding. FERC rejected the Tribe's argument, stating,
“We ... conclude that the subsequent licensing of a
major project with an expiring minor part license is
not an original licensing proceeding, but is a relicens-
ing proceeding which is governed by the relicensing
provisions of section 15 of the FPA.” City of Tacoma,
67 FERC | 61.152, at 61.443, 1994 WI. 170164
(1994). FERC also specifically rejected the use of
pre-1924 environmental conditions as the baseline for
measuring environmental impact. See id. at 61,443-
44,

FERC finally completed the application review proc-
ess in 1998, and on July 30th of that year, FERC is-
sued a forty-year major license for the Cushman Pro-
ject, imposing a number of conditions designed,
among other things, to protect the environment, to
remedy past environmental impacts, to restore fish
populations, and otherwise to mitigate the effect of
the project on the Tribe's reservation. See City of Ta-
coma, 84 FERC q 61,107, at 61.578-99, 1998 WL
608611 (1998). FERC rejected Interior's section 4(e)
conditions, but article 407 of the license requires Ta-
coma to release a minimum flow of 240 cfs (or in-
flow, whichever is less) into the North Fork riverbed,
below Lake Kokanee, and this requirement partially
satisfies one of Interior's conditions.

Several parties petitioned for rehearing. Tacoma's
petition asserted that, under the terms of the license,
the Cushman Project would cost more to operate than
the value of the power it generated. The Tribe's peti-
tion asserted that the license did not adequately pro-
tect the environment or the Tribe's reservation and
should have included all of Interior's section 4(e)
conditions. The Tribe also contested whether the re-
quirements of the Clean Water Act, the **125 *61
Coastal Zone Management Act, and the National
Historic Preservation Act had been satisfied. In a
series of orders, FERC (1) denied several petitions
for rehearing; (2) clarified that Tacoma could defer
its final decision as to whether to accept or reject the
new license until after completion of the appeal proc-
ess; and (3) granted a stay of the new license pending
judicial review, thereby permitting Tacoma to con-
tinue operations without satisfying any of the license
conditions.

Several petitions for review were filed in this court,

but we remanded without any decision on the merits
because the listing of two salmon species as endan-
gered pursuant to the Endangered Species Act
(“ESA™), see 16 U.S.C. § 1533, necessitated consul-
tations between FERC and the National Marine Fish-
eries Service (the “Fisheries Service”) regarding the
impact of the Cushman Project on these species, see
id. § 1536(a), and we anticipated that these consulta-
tions might result in significant license changes. Af-
ter remand, FERC also entered into consultations
with the Fish and Wildlife Service regarding the im-
pact the project would have on a third species, the
bull trout. Pursuant to section 7(b) of the ESA, id. §
1536(b), the Fisheries Service and the Fish and Wild-
life Service began preparing biological opinions
(“BiOps”) detailing their expert findings regarding
the impact FERC's proposed action would have on
the endangered species and specifying ‘“reasonable
and prudent measures” FERC needed to take to
minimize any “incidental taking” of the species. Id. §

1536(b)(4).

More delays followed, and in September 2003, FERC
ordered a “nonadversarial” factfinding hearing before
an administrative law judge (“ALJ”) in an effort to
move the matter forward. In December 2003, the
Fisheries Service and the Fish and Wildlife Service
issued draft versions of their BiOps, and the ALJ was
able to take those draft BiOps into consideration.
That same month, the ALJ issued a report emphasiz-
ing the critical importance of releasing a minimum
flow of 240 cfs into the North Fork riverbed, even on
an interim basis, to benefit endangered salmon. A
few months later, in March 2004, the Fisheries Ser-
vice and the Fish and Wildlife Service issued their
final BiOps, and in June, FERC amended the license
for the Cushman Project, adding specific protections
for the endangered species, as recommended in the
BiOps. In the same order, FERC partially lifted its
stay, thereby requiring the 240 cfs minimum flow the
ALJ had recommended in his report. In February
2005, FERC granted in part and denied in part re-
quests for rehearing, making relatively minor addi-
tional amendments to the license, and in March 2005,
FERC denied rehearing of its February order.

Several petitions challenging FERC's orders are con-
solidated in this proceeding. On May 3, 2005, we
granted a motion for a stay of the 240 cfs minimum-
flow requirement. Tacoma thus continues to operate
the Cushman Project without any significant license
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conditions, as it has done for approximately eighty
years. It also continues to divert nearly all the water
from the North Fork River, as it has done for ap-
proximately eighty years. Tacoma has consistently
asserted that the 240 cfs minimum flow will necessi-
tate a shut down of the project.

I
A

The Tribe's petition argues that Tacoma has reaped
huge profits operating a largely unlicensed hydroe-
lectric project for nearly eighty years, while ignoring
the devastating impact its actions have had on **126
*62 the Tribe's traditional lifestyle. Tacoma has al-
most completely removed the water from the North
Fork of the Skokomish River, and it has sharply re-
duced water levels in the mainstem of the river. The
result, the Tribe asserts, has been a major alteration
of the local environment, a devastating drop in the
fish populations, and damage to natural resources of
great economic and cultural significance to the Tribe.
All of these factors weigh against the license, argues
the Tribe, but in addition, the Tribe relies on article 4
of the Treaty of Point No Point, which provides in
relevant part: “The right of taking fish at usual and
accustomed grounds and stations is ... secured to said
Indians ....” While the Tribe arguably still has the
right to “tak[e] fish at usual and accustomed
grounds,” that right is now of little value, because the
water has disappeared, and with it, the fish.

The Tribe already litigated most of these points be-
fore FERC in the early 1990s, and FERC gave per-
suasive reasons for rejecting the Tribe's arguments.
As noted, the Tribe filed a petition in 1992 asking
FERC to treat Tacoma's application as an application
for an original license, rather than a section 15 reli-
censing proceeding. In the same petition, the Tribe
sought to establish pre-1924 environmental condi-
tions as the baseline for measuring the environmental
impact of the Cushman Project. As the Tribe viewed
the situation, most of the Cushman Project had never
been the subject of a FERC licensing proceeding, but
Tacoma was nevertheless assuming the preferred
status of a licensee seeking merely to renew a license
for an approved project. According to the Tribe,
unless FERC treated Tacoma's application as an ap-
plication for an original license, the severe impact of
the Cushman Project on the Tribe's reservation (and

its way of life) would escape regulatory review alto-
gether.

Two points put these arguments in context. First, the
primary focus of the FPA in 1924 was on develop-
ment of the nation's natural resources, and the Act did
not include many of the environmental protection
provisions on which the Tribe now relies. Therefore,
even if the Commission had licensed the entire
Cushman Project back in 1924, instead of only a mi-
nor part of that project, it is doubtful it would have
imposed significantly different license conditions.
The Commission was certainly aware of the full
scope of the Cushman Project when it issued the
1924 minor part license, and it could have withheld
the minor part license if it had been opposed to the
project.

[11 Second, in 1924, Tacoma obtained the regulatory
approvals it was required to obtain as of that time,
based on the Commission's then-narrow interpreta-
tion of its licensing authority. Therefore, the assertion
that Tacoma should be penalized, at the relicensing
stage, for having only a minor part license is un-
founded.

FERC made essentially these points in its 1994 de-
claratory order in which it found the instant proceed-
ing to be a relicensing, not an original licensing, See
67 FERC at 61,441-44. The Tribe, however, argues
that FERC had no statutory authority for conducting
a relicensing proceeding, and therefore the license it
issued in 1998 is invalid. The Tribe points out that in
PG & E I the Commission held that minor part li-
censes similar to Tacoma's 1924 license were “im-
properly issued” based on an “erroneous conclusion
of law.” 29 FPC at 1266. On this basis, the Tribe ar-
gues the Cushman Project has never operated under a
valid license, and a relicensing proceeding only com-
pounds this error by treating the 1924 license as if it
were valid.

The Commission addressed this question in a some-
what different context in **127*63Pac. Gas & Elec.
Co., 56 FPC 994, 1976 WL 14641 (1976) (PG & E Il
). IN PG & E II, THE COMMISSION GRANTED
AN APPLICATION for surrender of a minor part
license and issuance of a new major license, and in
the course of its decision, it discussed the appropriate
effective date for the new license. Id. at 1006-08. The
Commission rejected the conclusion that its 1963
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decision in PG & E I effectively invalidated all minor
part licenses and therefore the date of that decision
should constitute the date of surrender:

While the Commission stated [in the 1963 deci-
sion] that minor-part licenses were based on an ‘er-
roneous conclusion of law’ and were ‘improperly
issued,” we do not believe it is appropriate to ac-
cept the proposed surrender as of the date of the
1963 decision. We also do not establish the effec-
tive date of the [new] license as the date of the
1963 decision. The effective date of the surrender
of the minor-part license and the effective date of
the [new] license for the project works are the first
day of the month in which this order is issued.

Id. at 1007. The Commission added:

In view of the 1963 decision and our reconsidera-
tion of minor-part licenses herein, we are directing
the Secretary to serve this order on all minor-part
licensees and to direct those licensees to file a
schedule for submission of a license application
covering all project works of a project as defined in
Section 3(11) of the [FPAl.

Id. at 1008. In other words, the Commission deter-
mined that projects operating under minor part li-
censes prior to the 1976 decision were operating un-
der adequate licenses, though as of the 1976 decision,
they were on notice that they needed to apply for
major licenses.

[21]31[4] We agree with the Commission's conclusion
that minor part licenses issued prior to 1963 were
adequate even if issued based on an erroneous con-
clusion as to the scope of the Commission's licensing
authority. Significantly, the Commission's issuance of
a minor part license in 1924 was not an witra vires
act. The Commission erred by construing its author-
ity too narrowly, not in acting beyond the bounds of
its mandate. Therefore, even if the Commission erred
in issuing Tacoma a minor part license in 1924, the
minor part license it issued was not inherently im-
proper or lacking in legal force. When the Commis-
sion later reinterpreted its licensing jurisdiction more
broadly, we think the Commission had discretion to
recognize the legitimacy of existing minor part li-
censes and, on that basis, to apply the relicensing
provision found in section 15 of the FPA.

[5]1 The Tribe points out, however, that section 15

nowhere expressly refers to minor part licenses or
authorizes relicensing upon expiration of a minor part
license. The Tribe is correct that section 15 is not
specific in this regard. It provides simply that FERC
can “issue a new license” to the licensee “at the expi-
ration of the existing license.” 16 U.S.C. § 808(a)(1).
Nevertheless, we think this statutory language is
broad enough to permit the interpretation FERC has
given it, and because we find FERC's interpretation
to be reasonable, we defer to it. See Chevron, U.S.A.

Inc. v. Natural Resources Defense Council, 467 U.S,
837, 842-43, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984).

[6] The Tribe argues that Chevron deference does not
apply here because this case involves an Indian tribe.
In support of this argument, the Tribe cites Cobell v.
Norton, 240 F.3d 1081, 1101 (D.C.Cir.2001), in
which we found Chevron deference inapplicable to
the Secretary of the Interior's interpretation of the
Indian **128 *64 Trust Fund Management Reform
Act, because “the trust relationship between the
United States and the Native American people” re-
quires liberal construction of statutes in favor of In-
dian tribes. This principle only applies, however, to
provisions of the law that are “for the benefit of In-
dian tribes.” Id. at 1103 (quoting Bryan v. Itasca
County, 426 U.S. 373, 392, 96 S.Ct. 2102, 48
L.Ed.2d 710 (1976)). The FPA includes at least one
provision for the benefit of Indian tribes (section
4(e)), but the Act's relicensing provision (section 15)
cannot be characterized that way, and therefore the
Tribe's argument fails.

In sum, we reject the Tribe's argument that FERC
erred in conducting a relicensing proceeding rather
than an original license proceeding.

B

[71 The Tribe asserts that FERC violated section 4(e)
of the FPA by not including Interior's section 4(¢)
conditions in Tacoma's new license. Section 4(e) of
the FPA, 16 U.S.C. § 797(e), provides

[t]hat licenses shall be issued within any reserva-
tion only after a finding by the Commission that
the license will not interfere or be inconsistent with
the purpose for which such reservation was created
or acquired, and shall be subject to and contain
such conditions as the Secretary of the department
under whose supervision such reservation falls
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shall deem necessary for the adequate protection
and utilization of such reservation[.]

In this case, Interior is the federal agency under
whose supervision the Skokomish Indian Reservation
falls, and on August 4, 1997, the Secretary of the
Interior submitted section 4(e) conditions to FERC.
FERC rejected these conditions because they “were
not timely filed.” City of Tacoma, 84 FERC at
61,549, order on reh’g, 86 FERC 4 61,311, at 62.074,
1999 WL 177637 (1999).

The FPA does not indicate what, if any, time limita-
tion applies in this context, but FERC has imposed a
strict time limitation, now codified at Title 18, §
4.34(b) of the Code of Federal Regulations, which
provides in relevant part:

All comments (including mandatory ... terms and
conditions or prescriptions) on an application for ...
[a] license must be filed with the Commission no
later than 60 days after issuance by the Commis-
sion of public notice declaring that the application
is ready for environmental analysis... A com-
menter ... may obtain an extension of time from the
Commission only upon a showing of good cause or
extraordinary circumstances in accordance with §
385.2008 of this chapter.... Late-filed ... terms and
conditions, or prescriptions will be considered by
the Commission under section 10(a) of the Federal
Power Act if such consideration would not delay or
disrupt the proceeding.

18 C.F.R. § 4.34(b). The regulation also states:

[IIf ongoing agency proceedings to determine
terms and conditions or prescriptions are not com-
pleted by the date specified, the agency must sub-
mit to the Commission by the due date: (i) Prelimi-
nary terms and conditions or prescriptions and a
schedule showing the status of the agency proceed-
ings and when the terms and conditions or pre-
scriptions are expected to become final; or (ii) A
statement waiving the agency's right to file the
terms and conditions or prescriptions or indicating
the agency does not intend to file terms and condi-
tions or prescriptions.

Id. § 4.34(b)(1) (paragraph breaks omitted).

*65 **129 In accordance with this regulation, Inte-
rior's section 4(e) conditions were due on October 31,

1994. Interior, however, did not submit its conditions,
or even preliminary conditions, by that date. Instead,
Interior submitted a letter stating that, because of the
complexity of the project, it would submit prelimi-
nary conditions within two years. In this letter, Inte-
rior also questioned FERC's authority to impose a
time restriction on responsibilities the FPA expressly
delegated to the Secretary of the Interior. Interior
complained that FERC's short time restriction was
“unworkable,” “as a practical matter ... not possible,”
and in conflict with FERC's “trust responsibility to
protect the lands and resources of Indian Tribes.”
Two years later, Interior submitted preliminary sec-
tion 4(e) conditions, as it said it would do, and about
nine months after that, it submitted its final condi-
tions, which FERC rejected as untimely. See City of
Tacoma, 84 FERC at 61,549, order on reh'g, 86
FERC at 62,074.

[8] We conclude FERC exceeded its statutory author-
ity by placing a strict time restriction on responsibili-
ties Congress delegated to other federal agencies. The
FPA provides that licenses “within any reservation”
“shall be subject to and contain such conditions as the
Secretary of the department under whose supervision
such reservation falls shall deem necessary for the
adequate protection and utilization of such reserva-
tion[.]” 16 U.S.C. § 797(e). The FPA gives FERC no
discretion in this regard. Though FERC makes the
final decision as to whether to issue a license, FERC
shares its authority to impose license conditions with
other federal agencies. See Escondido Mut. Water
Co. v. La Jolla Band of Mission Indians, 466 U.S.
765, 772-79, 104 S.Ct. 2105, 80 1..Ed.2d 753 (1984).
To the extent Congress has delegated licensing au-
thority to agencies other than FERC, those agencies,
and not FERC, determine how to exercise that au-
thority, subject of course to judicial review. FERC
can no more dictate to Interior when Interior should
complete its work than Interior can dictate to FERC
when FERC should do so. Here, FERC took all the
time it needed-a full 24 years-to issue a license to
Tacoma. Interior, in contrast, produced its license
conditions within about three years of receiving no-
tice on August 1, 1994,

To be sure, Interior and FERC should certainly make
every effort to cooperate and to coordinate their ef-
forts, because license conditions imposed by one
agency may alter the conditions the other agency
deems necessary. Furthermore, when two or more
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federal agencies have shared authority to impose li-
cense conditions, they can certainly agree on an ap-
propriate time frame to govern the process. FERC,
however, has no authority to impose a short 60-day
limitation unilaterally, thereby effectively stripping
Interior of its statutorily delegated authority.

[91 A further question relates to the scope of Interior's
statutorily delegated authority, which according to
the express terms of section 4(e) extends only to “li-
censes ... issued within any reservation.” 16 U.S.C. §
797(e). In FPC v. Tuscarora Indian Nation, 362 U.S.
99, 110-15, 80 S.Ct. 543, 4 1. Ed.2d 584 (1960), the
Supreme Court held that only land actually owned by
the United States qualifies as reservation land for
purposes of the FPA. Out of all the various facilities
that constitute the Cushman Project, the lower of the
two generating plants, an access road, and a transmis-
sion line are within the boundary of the reservation,
but the generating plant is on land Tacoma owns in
fee. Therefore, only the transmission line and the
access road are “within” the reservation**130 *66 for
purposes of the FPA, but this is sufficient.

FERC concluded that Interior's authority to impose
section 4(e) conditions was limited to mitigating the
relatively small impact the transmission line and ac-
cess road had (and would have) on the reservation,
and it did not extend to the much greater impact the
dams and water diversion had (and would have) on
the reservation. See City of Tacoma, 84 FERC at
61,548-49, order on reh’g, 86 FERC at 62,074-76. In
reaching this conclusion, FERC relied on its prior
decision in Minnesota Power & Light Co., 75 FERC
q 61.131. at 61.447-48 (1996), in which it had re-
jected Interior's assertion of a broad right to impose
license conditions based on the presence of any small
part of a project on reservation land. In Minnesota
Power, FERC stated:

Interior's theory could lead to any number of re-
sults that would be inconsistent with the letter and
intent of section 4(e). For example, if a project is
located entirely on private land with the exception
of a small segment of a power line that crossed the
corner of a reservation, Interior's theory would al-
low it to set minimum instream flows and impose
other conditions on aspects of the project that have
absolutely no impact on the reservation.... We do
not interpret section 4(e) to require such [an] out-
come| L.

Id. at 61,448. FERC cited Escondido in support of
this conclusion, but Escondido actually suggests a
different rule.

The Supreme Court in Escondido considered whether
Interior could impose section 4(e) conditions “any
time a reservation is ‘affected’ by a licensed project
even if none of the licensed facilities is actually lo-
cated on the reservation.” 466 U.S. at 782-83, 104
S.Ct. 2105. The Court rejected this argument, stating,
“Congress intended ... the conditioning power of the
Secretary [of the Interior] to apply only with respect
to [a] ... reservation upon which any project works
were to be located.” /d. at 782, 104 S.Ct. 2105. Sig-
nificantly, the Court referred to any project works,
which would seem to include, contrary to FERC's
conclusion, even “a small segment of a power line
that crosse[s] the corner of a reservation.” Minnesota
Power, 75 FERC at 61,448. Later in its opinion, the
Court stated, “[I]t is clear that Congress concluded
that reservations were not entitled to the added pro-
tection provided by the proviso of § 4(e) unless some
of the licensed works were actually within the reser-
vation.” Escondido, 466 U.S. at 784, 104 S.Ct. 2105
(emphasis added). “[Slome” means “some”; it does
not mean “all,” or even “a lot.” The issue under con-
sideration in Escondido was whether Interior can
impose license conditions based on the indirect ef-
fects a project has on a reservation. Therefore, the
implication of the court's statements is that Interior
can do so provided that at least “some” or “any” part
of the licensed facilities is on reservation land.

f10] This conclusion is consistent with the plain
meaning of the statutory language. All the parties
agree Tacoma's Cushman Project is “within [a] reser-
vation” at least to the extent of the access road and
transmission line, and section 4(e) provides that li-
censes issued “within [a] reservation” “shall be sub-
ject to and contain such conditions as the Secretary
[of the Interior] ... shall deem necessary for the ade-
quate protection and wtilization of such reservation.”
16 U.S.C. § 797(e) (emphasis added). This language
nowhere limits Interior's regulatory authority to those
portions of the project that are on the reservation. On
the contrary, so long as some portion of the project is
on the reservation, the Secretary is authorized to
**¥131 *67 impose any conditions that will protect the
reservation, including wtilization of the reservation in
a manner consistent with its original purpose.

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



Page 13

460 F.3d 53, 373 U.S.App.D.C. 117, Util. L. Rep. P 14,608, 36 Envtl. L. Rep. 20,173

(Cite as: 460 F.3d 53, 373 U.S.App.D.C. 117)

We conclude, therefore, that the Secretary of the Inte-
rior is not limited in this proceeding to mitigating the
impact the access road and the transmission line will
have on the reservation. Instead, he may impose li-
cense conditions that are designed to mitigate the
effect of the project on the Skokomish River to the
extent doing so is reasonably related to protecting the
reservation and the Tribe. Moreover, the FPA gives
FERC no discretion to reject Interior's section 4(e)
conditions, Escondido, 466 U.S. at 777-79, 104 S.Ct.
2105, though FERC is “free to express its disagree-
ment” with the conditions “in connection with the
issuance of the license” or “on [judicial] review,” and
it also has the option of not issuing the license, id. at
778 n. 20, 104 S.Ct. 2105. Here, because FERC re-
jected Interior's section 4(e) conditions as untimely,
FERC did not argue against the conditions on the
merits, which perhaps would have persuaded Interior
to change some of the conditions, and it did not rule
on whether, with the conditions included, the license
should nevertheless issue. For the same reason, the
record before us might not include all of Interior's
evidentiary support for the conditions, and no party
has had an opportunity to challenge the validity of the
conditions in a petition for review. Therefore, our
decision should not be read as foreclosing the Com-
mission from deciding not to issue the license as
modified by the section 4(e) conditions, or if it does
issue the license, foreclosing the petitioners from
future litigation over the conditions.

Cc

The Tribe argues that, in issuing the license, FERC
violated its obligations under the Clean Water Act.
Section 401 of the Clean Water Act requires a water
quality “certification” from the appropriate state gov-
ernment agency before FERC can license a hydroe-
lectric project like the Cushman Project. 33 U.S.C. §
1341(a)(1). On April 30, 1985, the State of Washing-
ton Department of Ecology (“Ecology”) issued a
conditional certification for the Cushman Project, and
Tacoma appealed that certification to the state's Pol-
lution Control Hearings Board. Pursuant to a settle-
ment between Ecology and Tacoma, Ecology issued
a new conditional certification on December 30,
1987. Ecology, however, was unable to produce re-
cords showing that it gave public notice or held a
hearing with respect to either certification.

[11] In most cases, if a party seeks to challenge a
state certification issued pursuant to section 401, it
must do so through the state courts. The reason for
this rule is plain enough. The Clean Water Act gives
a primary role to states “to block ... local water pro-
jects” by imposing and enforcing water quality stan-
dards that are more stringent than applicable federal
standards. Keating v. FERC, 927 F.2d 616, 622
(D.C.Cir.1991). Therefore, the decision whether to
issue a section 401 certification generally turns on
questions of state law. FERC's role is limited to
awaiting, and then deferring to, the final decision of
the state. Otherwise, the state's power to block the
project would be meaningless. Id.

[12][13] The reason for this rule, however, also es-
tablishes its outer limits. If the question regarding the
state's section 401 certification is not the application
of state water quality standards but compliance with
the terms of section 401, then FERC must address it.
This conclusion is evident from the plain language of
section 401: “No license or permit shall be granted
until the certification required by this **132 *68 sec-
tion has been obtained or has been waived ....” 33
US.C. § 1341(a)(1) (emphasis added). FERC, in
other words, may not act based on any certification
the state might submit; rather, it has an obligation to
determine that the specific certification “required by
[section 401] has been obtained,” and without that
certification, FERC lacks authority to issue a license.

This obligation does not require FERC to inquire into
every nuance of the state law proceeding, especially
to the extent doing so would place FERC in the posi-
tion of applying state law standards, but it does re-
quire FERC at least to confirm that the state has fa-
cially satisfied the express requirements of section
401. For example, where a state claims to have re-
voked a certification pursuant to section 401(a)(3),
FERC has an obligation to confirm that the state has
done so in a way that satisfies the restrictions of that
subsection. Keating, 927 F.2d at 624-25. Likewise,
when a state issues a water quality certification,
FERC has an obligation to confirm, at least facially,
that the state has complied with section 401(a)(1)'s
public notice requirements.

[14] Section 401(a)(1) requires states to “establish
procedures for public notice in the case of all applica-
tions for certification.” 33 U.S.C. § 1341(a)1). The
State of Washington has complied with this provision
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by adopting section 173-225-030 of the Washington
Administrative Code, which provides: “Whenever an

application for [section 401] certification ... is filed ...
(1) Public notice ... shall be performed ... as follows:
(a) By mailing notice of the application for certifica-
tion to persons or organizations who have requested
the same and to all others deemed appropriate ....”
WASH. ADMIN. CODE 173-225-030 (1975). In
addition, section 173-225-030 permits the state to
publish notice in a newspaper of general circulation,
if such additional notice is “desirable in the public
interest.” Id. § 173-225-030(1)(b). We do not, how-
ever, think FERC's obligation is limited to confirm-
ing that the state has enacted a public notice proce-
dure. Rather, we think that, by implication, section
401(a)(1) also requires states to comply with their
public notice procedures, and therefore it requires
FERC to obtain some minimal confirmation of such
compliance, at least in a case where compliance has
been called into question. Otherwise, FERC has no
assurance that the certification the state has issued
satisfies section 401, and in the absence of such an
assurance, it has no authority to grant a license.

We do not mean to suggest that FERC should resolve
disputes relating to whether the state's public notice
procedures have been satisfied, for doing so would
require FERC to construe state law. However, some
minimal form of public notice is an explicit require-
ment of section 401, which is federal law, and there-
fore in a case such as this one, where public notice
has been called into question, we think FERC has a
role to play in verifying compliance with state public
notice procedures at least to the extent of obtaining
an assertion of compliance from the relevant state
agency. FERC argues that the state “was no longer
troubled by the issue,” but this point is without legal
significance, because section 401 sets forth con-
straints upon FERC's authority to act.

[15] Nevertheless, we do not think our conclusion
requires us to vacate the 1998 license, especially be-
cause vacating the 1998 license would allow Tacoma
to operate under annual renewals of its 1924 minor
part license and would likely have greater adverse
impact on water quality than leaving the license in
place. FERC should seek an affirmation from Ecol-
ogy ¥*133 *69 that it complied with state law notice
requirements when it issued its water quality certifi-
cation or, if it did not, that it has done so in response
to this decision.

D

[16] The Tribe asserts that FERC violated section
106 of the National Historic Preservation Act, 16
U.S.C. § 470f, which requires federal agencies to
consider the effect of their actions on certain historic
or culturally significant sites and properties (ex-
pressly including those of Indian tribes) and to seek
ways to mitigate those effects. FERC complied with
its section 106 obligation, and it expressly took into
consideration the comments of the Advisory Council
on Historic Preservation, adopting some of the Coun-
cil's suggestions. City of Tacoma, 84 FERC at
61,564-66. The Tribe argues, however, that FERC
failed to take into consideration and mitigate the im-
pact the original project had in 1924 on historic and
culturally significant sites. [Blue Br., p. 45] We need
not decide whether section 106 requires consideration
of past impacts in the course of a relicensing proceed-
ing, because FERC took the prior impact of the
Cushman Project into account. In its July 30, 1998
order, FERC stated: “[W]e acknowledge that the
Cushman Project has had adverse environmental ef-
fects because of its diversion of water out of the
North Fork Skokomish River. To mitigate some of
those effects, we are adopting many, but not all, of
the agencies' recommended terms and conditions for
the Cushman Project license... We believe these
measures provide sufficient protection for historic
properties.” Id. at 61,566.

As an aside, it is worth noting our conclusion that
FERC must include Interior's section 4(e) conditions
in the new license may alter the analysis of what im-
pact the license will have on historic or culturally
significant sites and properties, thereby requiring the
Commission to consider anew the effects of its ac-
tions.

E

[17] The Tribe argues FERC violated the Coastal
Zone Management Act (“CZMA”) by issuing a li-
cense without a concurrence from Ecology confirm-
ing compliance with Washington's coastal program.
The CZMA requires an applicant for any federal li-
cense affecting land, water, or natural resources of a
coastal zone to certify compliance with the relevant
state's coastal program, and the state must then con-
cur in the applicant's certification, though if no con-
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currence is forthcoming within six months, the state's
concurrence “shall be conclusively presumed.” 16
U.S.C. § 1456(c)(3)(A). On June 20, 1996, Tacoma
certified compliance with Washington's coastal pro-
gram, and on May 6, 1997, Ecology issued a some-
what equivocal concurrence. Ecology's letter stated
that Tacoma's proposal for operating the Cushman
Project “d[id] not comply with Washington's Coastal
Zone Program,” but nevertheless “the purposes of the
Coastal Zone Program will be better met by declining
to object.” The letter continued: “Therefore, ... Ecol-
ogy hereby declines its right to take action under its
Coastal Zone Management authority ... Ecology
hopes that declining further CZM review ... will al-
low FERC to proceed with licensing without further
delay. This letter constitutes the formal agency action
on CZM related to this licensing proceeding.” (Para-
graph breaks omitted.)

Though Ecology's ultimate decision not to object was
unambiguous, the element of reluctance in Ecology's
letter cast some doubt over the matter. That doubt,
however, was cleared away when the United States
Department of Commerce (“Commerce”), which
administers the CZMA, ruled that Ecology's letter
constituted the **134 *70 state's conclusive concur-
rence in Tacoma's certification. Commerce's 1997
ruling with respect to the letter satisfied FERC, which
issued the new license to Tacoma. City of Tacoma, 84
FERC at 61,546.

The Tribe subsequently prevailed in state court litiga-
tion challenging the validity, under state law, of
Ecology's concurrence. Skokomish Indian Tribe v.
Fitzsimmons, 97 Wash.App. 84, 982 P.2d 1179
(1999). The state court held that Ecology had issued
its concurrence in violation of state administrative
law, id. at 1184-86, though it expressly did not rule
on the merits of whether the concurrence was war-
ranted, id. at 1183 n. 3. When FERC issued the li-
cense, however, the question at issue before FERC
was only the federal-law effect of Ecology's letter
stating its concurrence, and Commerce had ruled that
the letter should be treated as a valid concurrence for
federal law purposes. Under the circumstances,
FERC did not need to delay licensing until all state-
law challenges to Ecology's actions were complete.

Moreover, after the state court invalidated Ecology's
concurrence, Ecology issued a new letter on February
9, 2000, stating the specific conditions that would

satisfy its coastal program, and those conditions are
generally consistent with the license FERC issued in
1998. Specifically, Ecology stated that Tacoma
should release a minimum of 240 cfs (or inflow,
whichever is less) to the North Fork riverbed and
Tacoma should “participate in an adaptive manage-
ment process with the goal of increasing flows in the
river to more natural levels.” FERC concluded that,
because Tacoma's 1998 license met Ecology's condi-
tions, reopening the CZMA certification process
would serve no purpose. City of Tacoma, 104 FERC
161,324, at 62,223, 2003 WL 22207026 (2003), or-
der on reh'g, 105 FERC { 61,333, at 62.544-45, 2003
WL 23010270 (2003). We agree.

The Tribe argues that, regardless of Commerce's rul-
ing, Tacoma should have sought a new CZMA certi-
fication due to the listing of three species as endan-
gered under the ESA. See 15 CER. § 930.66(a).
FERC, however, took into account the recommenda-
tions of the BiOps with respect to these species,
amending several articles of the 1998 license, and
Ecology never suggested to Tacoma that the listing of
these species altered its conclusion with respect to
coastal program compliance. See id. § 930.66(b).
Under the circumstances, we think FERC reasonably
concluded that a supplemental certification was un-
necessary.

F

[18] The Tribe argues that Tacoma lacks water rights
for the water it uses in connection with the Cushman
Project. On November 13, 1993, Ecology sent a nine-
page letter to FERC, describing in detail the ways in
which Tacoma had “mischaracterize[d] the extent of
its state water rights.” Ecology reiterated its position
in two subsequent letters to FERC, one dated January
25, 1994, and the other dated October 27, 1994. The
Tribe then raised this issue in its request for reconsid-
eration of the July 30, 1998 order granting the li-
cense. FERC rejected the Tribe's argument, noting
that Tacoma had applied for additional water rights
and that section 27 of the FPA, 16 U.S.C. § 821, de-
prived FERC of authority to adjudicate issues related
to state water rights. City of Tacoma, 86 FERC at
62,073 n. 13. The Tribe next brought a motion asking
FERC to add two new articles to the license: (1) “an
article requiring Tacoma's compliance with its exist-
ing state water rights to the satisfaction of ... Ecology
or a court of competent jurisdiction, including if nec-
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essary Tacoma's restricting its water usage to match
its authorized amount”; and (2) “an article ¥*135 *71
reserving [FERC's] authority to unilaterally modify
the Cushman Project license as may be necessitated
by action on Tacoma's water rights taken by ... Ecol-
ogy or a court of competent jurisdiction.”

We agree with FERC that the articles the Tribe pro-
posed in this motion are unnecessary in light of sec-
tion 27 of the FPA. Section 27 provides:

Nothing contained in this chapter shall be con-
strued as affecting or intending to affect or in any
way to interfere with the laws of the respective
States relating to the control, appropriation, use, or
distribution of water used in irrigation or for mu-
nicipal or other uses, or any vested right acquired
therein.

16 U.S.C. § 821. If FERC lacks power to “affect[ ] or
... interfere with” state water rights, then the license
FERC issued for the Cushman Project does not (and
cannot) exempt Tacoma from meeting its water rights
obligations under state law. Incorporating those water
rights obligations into the license would serve no
purpose other than to interpose FERC, in its role as
enforcer of the license, into a matter that is not its
concern. The Tribe argues that FERC, by issuing the
license, has “condone[d] Tacoma's blatant violation”
of state water rights law. It cannot under section 27.

m
A

Tacoma argues the license conditions FERC has im-
posed make the Cushman Project more costly to op-
erate than the value of the power the project gener-
ates. On that account, Tacoma asserts the license
amounts to a de facto decommissioning of the pro-
ject, in violation of sections 14 and 15 of the FPA.

Under the FPA, any of several things can happen
when a license to operate a hydroelectric facility ex-
pires: (1) the federal government can take over the
project, 16 U.S.C. § 807; (2) FERC can issue a new
license to the same licensee “upon reasonable terms,”
id. § 808(a)(1); (3) FERC can issue a license to a
different licensee “upon reasonable terms,” id.; (4)
FERC can license all or part of the project for non-

power use, id. § 808(f); and (5) FERC can decline to
issue a new license. The last option is implicit in sec-
tion 4(e), which gives to FERC the authority to de-
cide “whether to issue any license under this sub-
chapter.” Id. § 797(e) (emphasis added); see also
Escondido, 466 U.S. at 778 n. 20, 104 S.Ct. 2105. If
the Commission decides not to issue a new license,
however, the Act is silent with respect to the disposi-
tion of the project works and any other remedial
measures that might be necessary to restore the envi-
ronment. For example, on the one hand, failure to
maintain a dam after a project ceases operations
would lead to the gradual deterioration of the dam's
structural integrity followed by a possible catastrophe
(and huge liability for the landowner) should the dam
suddenly give way. On the other hand, the project's
former operator may not want to bear the cost of
maintaining the dam when it no longer receives reve-
nues from the project, and if the former operator re-
moves the dam, homes and businesses that have
come to rely on the presence of the dam may lose
much of their value. FERC could, of course, address
these issues at the time of licensing by imposing ap-
propriate license conditions, 16 U.S.C. § 799, but it is
not clear whether, in the absence of express license
conditions, FERC has the authority to impose obliga-
tions and costs on a former licensee.

When Congress first enacted the FPA in 1920, its
general expectation may have been that FERC would
renew hydroelectric project licenses in perpetuity,
making **136 *72 post-license disposition of project
works unnecessary. At that time, the Act included
few provisions protecting the environment, and the
general focus was on development of the nation's
resources. But with the later addition of various pro-
visions protecting the environment, and also fish and
wildlife, the possibility arose that existing projects
would be inconsistent with the new values embodied
in the law, and FERC might therefore decline to re-
new a license, or it might issue a renewal on terms
the licensee found objectionable. Aware of this pos-
sibility, FERC published a “policy statement” in the
Federal Register in 1995, claiming authority to de-
commission existing projects at the time of relicens-
ing and to impose decommissioning costs on the
former licensee. See Project Decommissioning at
Relicensing: Policy Statement, 60 Fed.Reg. 339
(FERC Jan. 4, 1995). The validity of this policy has
never been tested in the courts.
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Tacoma argues that FERC has no authority to de-
commission a project unilaterally at the time of reli-
censing. Rather, sections 14 and 15 of the FPA list
several possibilities upon expiration of a license term,
and FERC's decommissioning policy is simply not on
the list. Tacoma suggests that if FERC does not want
to renew Tacoma's 1924 license, and it cannot find
another party to take over the Cushman Project, then
the federal government must itself take over the pro-
ject. Of course, FERC did not decommission the
Cushman Project; rather, it issued a new license to
Tacoma to operate the project. Nevertheless, Tacoma
claims FERC loaded up the new license with so many
conditions Tacoma has no choice but to shut the pro-
ject down. In that way, FERC effectively decommis-
sioned the project by the ruse of offering an uneco-
nomic license and saying, in effect, “Take it or leave
it.” Tacoma argues “FERC may not do indirectly that
which it has no authority to do directly-or, in other
words, de facto decommissioning.” Pet'rs' Br. 23.

In pressing this argument, Tacoma emphasizes
FERC's concession that the new license is uneco-
nomic. Specifically, FERC's own finding is that the
“net benefits” of the Cushman Project are “negative
$2.06 million” per year. This concession has limited
significance, however, in light of FERC's decision in
Mead Corp.. Publishing Paper Division, 72 FERC {
61.027, 1995 WL 414829 (1995). In Mead Corp.,
FERC concluded it is institutionally unqualified to
make business judgments about the long-term eco-
nomic viability of hydroelectric projects, especially
in light of the “new era of competition” in the electric
power industry and the unpredictability of market
conditions over the course of a thirty- or fifty-year
license term. Id. at 61,068, 61,070. In addition, FERC
noted that the potentially high cost associated with
decommissioning a project might prompt a licensee
to continue operating a project though the project is
only marginally viable economically. Id. at 61,068.
Accordingly, FERC determined that it would cease
the practice of projecting long-term costs when as-
sessing the economic benefits of a project. Instead, it
would focus (for the most part) on then-existent con-
ditions, and it would leave to the prospective licensee
the decision whether or not to accept the license. Id.
at 61,069-70. FERC expressly noted the possibility
that, under this new approach, it might license pro-
jects that had “negative economic benefits.” Id. at
61,069.

In light of Mead Corp., Tacoma finds far too much
significance in FERC's concession that the Cushman
Project is uneconomic under the new license. The
project may offer advantages to Tacoma that are not
readily quantifiable, and market conditions may
change significantly over the next forty years, mak-
ing the project economically**137 *73 viable over
the long-term. Tacoma's more persuasive point is that
the take-it-or-leave-it attitude FERC expressed in
Mead Corp. is inconsistent with FERC's statutory
obligation under the FPA. Section 15 of the FPA re-
quires FERC to offer a new license on “reasonable
terms,” or an annual renewal of the old license, and
in Tacoma's view, an uneconomic license is per se an
unreasonable license. FERC responds that its duty is
to issue licenses that reflect the congressional man-
date irrespective of whether those licenses make good
business sense.

In some cases, a change in congressional priorities
might cast doubt on a once viable project and lead to
closure of the project when its license expires, either
because FERC denies a new license outright or be-
cause FERC issues a new license that the licensee
finds too costly or burdensome. In FERC's decom-
missioning policy statement, FERC argues persua-
sively that it cannot guarantee license renewal when
Congress has greatly altered the regulatory landscape
during the course of the prior license term. 60
Fed.Reg. at 34]1-43. Moreover, the very fact that a
license may not exceed fifty years, see 16 U.S.C. §
808(e), indicates Congress's intent that projects be
reevaluated from time to time in light of changing
circumstances and national priorities, and this re-
evaluation necessarily implies that in some cases new
licenses will not be issued.

One of the major shifts in national priorities since the
1920s has been from a near-exclusive focus on de-
velopment to an increasing focus on environmental
protection, and this shift is reflected in amendments
to the FPA. In the 1920s, the FPA contained only two
provisions aimed at protecting natural resources: (1)
section 4(e) included a provision protecting reserva-
tions and authorizing the Secretary of any federal
agency overseeing a reservation to impose appropri-
ate license conditions, 16 U.S.C. § 797(e), and (2)
section 18 gave the Secretary of Commerce (and later
the Secretary of the Interior) the power to impose
license conditions governing the construction of
fishways, id. § 811, Starting in the 1950s, however,
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environmental protection became an increasingly
important concern, and FERC's hydroelectric deci-
sions reflected this shift in national values.

Then, in 1972, Congress enacted the Clean Water
Act, under which state water protection agencies
must give a water quality “certification” before
FERC can license a hydroelectric project. 33 U.S.C.
§ 1341(a)(1). In addition, section 7 of the ESA, first
enacted in 1973, requires FERC to impose license
conditions that are necessary to protect any listed
species. 16 U.S.C. § 1536(a}1). Finally, in 1986,
Congress amended the FPA to add the following pro-
vision to section 4(e):

In deciding whether to issue any license under this
Part for any project, the Commission, in addition to
the power and development purposes for which li-
censes are issued, shall give equal consideration to
the purposes of energy conservation, the protec-
tion, mitigation of damage to, and enhancement of,
fish and wildlife (including related spawning
grounds and habitat), the protection of recreational
opportunities, and the preservation of other aspects
of environmental quality.

Pub.L. No. 99-495, § 3(a). 100 Stat. 1243, 1243
(1986) (codified at 16 U.S.C. § 797(e)). At the same
time, Congress also required FERC to consult with
state and federal wildlife protection agencies and to
include license conditions to protect fish and wildlife.
Id. § 3(c), 100 Stat. at 1244 (codified at 16 U.S.C. §

803()).

[19] In light of these sweeping changes in FERC's
statutory mandate, FERC not **138 *74 only has the
authority but also the obligation to evaluate existing
projects completely anew upon expiration of their
license terms. If Congress's enactments are to have
any meaning at all, then Congress must have envi-
sioned major changes at some if not all of these exist-
ing projects. In cases where these changes render the
project impractical, then closure becomes a possibil-
ity. As FERC put the point: “[TThe Commission does
not read the [Federal Power] Act as requiring it to
issue a license.” 60 Fed.Reg. at 342. Nothing in the
FPA suggests that Congress intended to “ grandfa-
ther” existing projects so they could continue to op-
erate indefinitely despite changes in national priori-
ties.

Tacoma relies heavily on the provision of the FPA
requiring FERC to grant new licenses “upon reason-
able terms,” 16 U.S.C. § 808(a)(1), but we cannot
accept the implication that “reasonable terms” means
the same terms that were imposed eighty years ago,
or that “reasonable terms” means terms that ignore
the present-day statutory mandate. In fact, section 15
of the Act states the opposite: “[T]he commission is
authorized [upon expiration of a license] to issue a
new license to the existing licensee upon such terms
and conditions as may be authorized or required un-
der the then existing laws and regulations.” Id. (em-
phasis added).

Therefore, the question we must decide is whether
“reasonable terms” can, in some cases, be terms that
may have the effect of shutting a project down or
occasioning a change of ownership. We think the
answer is yes, especially here where, according to
FERC's factual finding, Tacoma has recouped its
initial investment plus a significant annual return on
that investment. The obligation to give “equal con-
sideration” to wildlife protection and the environ-
ment, id. § 797(e), implies that, at least in some
cases, these environmental concerns will prevail. At
the very least, the Act is ambiguous, and FERC's
interpretation of its statutory authority is reasonable
and entitled to deference under Chevron, 467 U.S, at
842-43, 104 S.Ct. 2778.

[20] In conclusion, we find persuasive FERC's argu-
ment that Congress implicitly extended to FERC the
power to shut down projects either directly, by deny-
ing a new license, or indirectly, by imposing reason-
able and necessary conditions that cause the licensee
to reject the new license. We have no cause to decide
in this case whether, and in what circumstances,
FERC can impose decommissioning obligations or
costs on a former licensee.

B

Tacoma asserts that it will not operate the Cushman
Project under the license FERC has issued, and there-
fore FERC's environmental impact statement, re-
quired under 42 U.S.C. § 4332(2)(C), should have
given consideration to the impact shutting the project
down would have on the environment. We decline to
address this issue in light of our conclusion that
FERC must include Interior's section 4(e) conditions
in Tacoma's license. The inclusion of these condi-
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tions will substantially alter the character of the li-
cense, requiring FERC to reweigh power and non-
power interests and reassess environmental impacts.
We think Tacoma's argument is more properly con-
sidered after such reassessment takes place.

C

Tacoma argues FERC acted arbitrarily and capri-
ciously in relying upon flawed BiOps. In order to
address this argument, we start with some general
background on **139 *75 the multi-agency statutory
scheme the ESA establishes.

The ESA imposes an obligation on all federal agen-
cies to protect listed species. 16 U.S.C. § 1536(a)(1)-
(2). If a federal agency concludes that an anticipated
action is likely to jeopardize the existence of a listed
species or adversely modify its critical habitat, the
agency must consult with the appropriate expert
agency, either the Fisheries Service or the Fish and
Wildlife Service. Id. § 1536(a)(2), (4); 50 C.FR. §
402.01(b). The consultant agency then prepares a
BiOp, finding either no jeopardy or suggesting “rea-
sonable and prudent alternatives” that would protect
the species and its habitat. 16 US.C. §

1536(b)(3)(A).

The ESA also makes it unlawful for any person to
“take” a listed species, id. § 1538(a)(1)(B), (C),
which “means to harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect” a listed species,
or to attempt to do so, id. § 1532(19). Nevertheless, if
an agency's proposed action (including any incidental
taking of a listed species that will result from the ac-
tion) will not jeopardize the existence of the species
or adversely modify its critical habitat, the consultant
agency must provide the action agency-here, FERC-
with a “written statement,” known as an Incidental
Take Statement (“ITS”), specifying “reasonable and
prudent measures” the consultant agency deems ap-
propriate to minimize any impact on the species and
setting forth “terms and conditions” to implement
those measures. Id. § 1536(bY4(C)(ii), (iv). If the
action agency complies with those terms and condi-
tions, then any taking that results from the agency's

action is permissible. Id. § 1536(0)(2).

This interagency consultation process reflects Con-
gress's awareness that expert agencies (such as the
Fisheries Service and the Fish and Wildlife Service)

are far more knowledgeable than other federal agen-
cies about the precise conditions that pose a threat to
listed species, and that those expert agencies are in
the best position to make discretionary factual deter-
minations about whether a proposed agency action
will create a problem for a listed species and what
measures might be appropriate to protect the species.
Congress's recognition of this expertise suggests that
Congress intended the action agency to defer, at least
to some extent, to the determinations of the consult-
ant agency, a point the Supreme Court recognized in
Bennett v. Spear, 520 U.S. 154, 169-170, 117 S.Ct.
1154, 137 1..Ed.2d 281 (1997). In Bennett, the Court
stated that an action agency disregards a jeopardy
finding in a BiOp “at its own peril” and bears the
burden of articulating the reasons for reaching its
contrary conclusion. Id.

[21] Accordingly, when we are reviewing the deci-
sion of an action agency to rely on a BiOp, the focus
of our review is quite different than when we are re-
viewing a BiOp directly. In the former case, the criti-
cal question is whether the action agency's reliance
was arbitrary and capricious, not whether the BiOp
itself is somehow flawed. Aluminum Co. of Am. v.
Adm'r, Bonneville Power Admin., 175 F.3d 1156,
1160 (9th Cir.1999); Pyramid Lake Paiute Tribe v,
US. Dep't of Navy, 898 F.2d 1410, 1415 (Sth
Cir.1990); Stop H-3 Ass'n v. Dole, 740 F.2d 1442,
1460 (9th Cir.1984); ¢f Nat'l Wildlife Fed'n v. Nat'l
Marine Fisheries Serv.. 422 F.3d 782, 790 (9th
Cir.2005) (direct review of a BiOp). Of course, the
two inquiries overlap to some extent, because reli-
ance on a facially flawed BiOp would likely be arbi-
trary and capricious, but the action agency “need not
undertake a separate, independent analysis” of the
issues addressed in the BiOp. **140*76Aluminum
Co., 175 F.3d at 1161. In fact, if the law required
the action agency to undertake an independent analy-
sis, then the expertise of the consultant agency would
be seriously undermined. Yet the action agency must
not blindly adopt the conclusions of the consultant
agency, citing that agency's expertise. Id. Rather, the
ultimate responsibility for compliance with the ESA
falls on the action agency. 16 U.S.C. § 1536(a) (1)-
(2). In Pyramid Lake, the Ninth Circuit balanced
these two somewhat inconsistent principles and ar-
ticulated the following rule:

[Elven when the [consultant agency's] opinion is
based on “admittedly weak” information, another
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agency's reliance on that opinion will satisfy its ob-
ligations under the Act if a challenging party can
point to no “new” information-i.e., information the
[consultant agency] did not take into account-
which challenges the opinion's conclusions.

898 F.2d at 1415; see also Defenders of Wildlife v.
U.S. EPA, 420 FE.3d 946, 959, 976 (9th Cir.2005);
Stop H-3 Ass'n, 740 F.2d at 1459-60.

[22]1[23] Here, Tacoma does not claim that it pre-
sented FERC with new information that was unavail-
able to the Fisheries Service or the Fish and Wildlife
Service and that would give FERC a basis for doubt-
ing the expert conclusions in the BiOps those agen-
cies prepared. It does not suffice, when urging an
action agency to reject the BiOp of a consultant
agency, simply to reargue factual issues the consult-
ant agency already took into consideration. Pyramid
Lake, 898 F.2d at 1415-16; Stop H-3 Ass'n, 740 F.2d
at_1459-60. Because Tacoma did not assert new in-
formation that called into question the factual conclu-
sions of the BiOps, FERC was justified in relying on
the BiOps and did not act arbitrarily and capriciously
in doing so.

[24][251[26] Tacoma also challenges the validity of
the BiOps themselves, arguing that they are legally
flawed and unsupported by the evidence. Although in
other contexts a BiOp is subject to independent re-
view in a proceeding in which the agency issuing the
BiOp is a party, see, e.g., Nat'l Wildlife Fed'n, 422
F.3d at 790, when a BiOp is prepared in the course of
a FERC licensing proceeding, the only means of
challenging the substantive validity of the BiOp is on
review of FERC's decision in the court of appeals.
See 16 U.S.C. § 825I(b); City of Tacoma v. Taxpayers
of Tacoma, 357 U.S. 320, 336, 78 S.Ct. 1209, 2
L.Ed.2d 1345 (1958); California Save Our Streams
Council, Inc. v. Yeurter, 887 F.2d 908, 912 (9th
Cir.1989); City of Tacoma v. Nat'l Marine Fisheries
Serv., 383 F.Supp.2d 89 (D.D.C.2005); ¢f. Defenders
of Wildlife, 420 E.3d at 956 (in review of EPA deci-
sion, court of appeals has jurisdiction to consider
adequacy of BiOp on which EPA relied). Accord-
ingly, Tacoma properly brings this challenge as part
of the present proceeding, and the participation of the
consultant agencies that prepared the BiOps has en-
sured that the matter is adequately presented. Our
review is governed by section 706 of the Administra-
tive Procedure Act, requiring us to determine that

agency decisions are not “arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance
with law.” 5 U.S.C. § 706; see Bangor Hydro-Elec.
Co. v. FERC, 78 F.3d 659, 663 & n. 3
(D.C.Cir.1996); Pyramid Lake, 898 F.2d at 1414.
Therefore, the BiOps and the ITSs must be upheld as
long as the agencies “considered the relevant factors
and articulated a rational connection between the
facts found and the choice made.” Ariz. Cattle Grow-
ers’ Assn v. FWS, 273 F.3d 1229, 1235-36 (9th

Cir.2001).

[27] Tacoma argues that the BiOp of the Fisheries
Service improperly required **141 *77 upstream and
downstream fish passage as a “reasonable and pru-
dent measuref ],” 16 U.S.C. § 1536(b)(4XC)(ii), to
minimize take of the two listed salmon species. Ta-
coma complains that this requirement duplicated
terms that already existed in the proposed license.
Tacoma, however, does not persuade us that this du-
plication of license terms is per se improper.

[28] Tacoma also complains that the same BiOp “an-
ticipates ... incidental take of Puget Sound chinook
salmon” but does not mention any incidental take of
the other endangered species under consideration, the
summer chum. Despite this oversight, the BiOp's list
of “reasonable and prudent measures™ refers to pro-
tection of the summer chum, giving rise to an internal
inconsistency. Tacoma, however, concedes that this
oversight was an “apparent[ ] mistake [ ],” as is clear
from the overall context. This oversight does not ren-
der the BiOp invalid.

Tacoma further objects that the BiOp lists fish pas-
sage facilities as being necessary to minimize inci-
dental take of summer chum, though the BiOp ac-
knowledges summer chum historically did not ascend
the river as far as the dams. Here, Tacoma simply
misreads the BiOp. The BiOp lists eight measures
that together will minimize take of the two endan-
gered salmon species. The BiOp does not specify
which measure is needed to minimize incidental take
of which species, nor does it suggest fish passage in
particular is necessary to minimize incidental take of
the summer chum.

[29] Tacoma next notes the BiOp's list of “reasonable
and prudent measures” requires “a minimum in-
stream flow of 240 cfs, or natural inflow,” at the
lower dam. The BiOp omits from this requirement
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the words “whichever is less”-words that are included
in the comparable provision in article 407 of the li-
cense. Tacoma argues that this omission has the ef-
fect of requiring a minimum release of 240 cfs even
when inflow is much lower than 240 cfs. Tacoma, in
effect, interprets the requirement as if it called for
release of 240 cfs, or inflow, whichever is more. That
interpretation, however, makes no sense because it
would drain the lakes, after which the requirement
could no longer be met. Moreover, in other places,
the BiOp discusses the effect of “[a] flow of 240 cfs,
or inflow, whichever is less,” thereby making clear
that the omission of the words “whichever is less”
from the BiOp's list of “reasonable and prudent
measures” was an unintended oversight. FERC
reached just this conclusion when this issue was
called to its attention. City of Tacoma, 110 FERC q
61,140, at 61,544, 2005 WL 349496 (2005). We do
not think that the BiOp needs to be amended to cor-
rect this error. Rather, it should be interpreted as if
the words “whichever is less” were expressly in-
cluded. Of course, this clarification of the BiOp may
have limited significance in light of our conclusion
regarding Interior's section 4(e) conditions, because
one of Interior's conditions is a continuous release of
240 cfs, irrespective of inflow.

[30] Finally, Tacoma questions the sufficiency of the
evidence supporting both BiOps, arguing they are
based on speculation about species migration through
the intakes of the powerhouse tunnels and related
survival rates. Tacoma primarily objects to the agen-
cies' reliance on inferences where actual species be-
havior has not been verified in situ. We conclude,
however, that a BiOp is not fatally flawed when it
relies, as the BiOps do here, on inferences drawn
from observations of the same (or a similar) species,
in close geographic proximity, adapting to analogous
facilities and conditions. Minimal reliance on such
inferences does not undermine the **142 *78 rational
connection between the facts found and the choices
made.

The decision in Arizona Cattle Growers, is not to the
contrary. In that case, the court rejected an ITS where
the service failed to provide any evidence of the exis-
tence of the species on the land for which the state-
ment was prepared. Arizona Cattle_Growers, 273
E.3d at 1244. Here, the listed species are present in
the general project area and the dispute relates to
speculation about possible migratory patterns and

survival rates. Although the agencies are unable to
document activity of the species in every segment of
the project, their conclusions are based on actual ob-
servations at very similar projects. The “agenc[ies]
have a very low bar to meet,” id., and we think they
have met it here. The Arizona Cattle court concluded
that “the use of ecological conditions as a surrogate
for defining the amount or extent of incidental take is
reasonable so long as these conditions are linked to
the take of the protected species.” Id. at 1250. Like-
wise, we find inferences drawn from the behavior of
the same (or a similar) species in analogous condi-
tions a reasonable substitute for actual observations
in these limited circumstances.

Accordingly, we reject Tacoma's challenge to the
validity of the BiOps, and we find no error in FERC's
reliance on them.

Iv

Save the Lakes Coalition (“SLC”) is an organization
of homeowners and businesses that surround Lake
Cushman and Lake Kokanee and share an interest in
keeping water levels in the lakes unchanged. SLC
argues that FERC should have granted its request to
be consulted regarding changes in lake water levels
that become necessary under article 413 of the li-
cense. It also sought to be included in article 405's list
of parties that had to agree to any temporary changes
in lake levels. FERC rejected these requests, and we
believe it fell within FERC's discretion to do so.
FERC noted SLC can petition FERC in the future if
Tacoma does not comply with minimum water level
requirements, and it can seek to intervene in any fu-
ture proceeding that might affect water levels. We
think these remedies adequately protect SLC. If the
changes in the license that result from this opinion
will be likely to impact water levels in the lakes, we
think FERC should give SLC a reasonable opportu-
nity to express its views, and FERC should take those
views into consideration.

A%

In our order of May 3, 2005, we stayed the mini-
mum-flow requirements set forth in article 407 of the
license. In light of our conclusion that FERC is obli-
gated to include Interior's section 4(e) conditions in
the license, including several conditions imposing
minimum flow requirements in excess of those in
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presently set forth in article 407, we hereby vacate
our stay.

VI

We deny the petitions in part, grant them in part, and
remand to FERC, without vacating the license. On
remand, if FERC determines upon including the sec-
tion 4(e) conditions that it will issue a license, then it
should amend its 1998 licensing order (making such
adjustments to the license as are required to conform
to inclusion of the conditions) and then lift its partial
stay of that order. If FERC determines not to issue a
license, then it should lift its partial stay and vacate
its order issuing the 1998 license.

So ordered.

C.A.D.C.,2006.

City of Tacoma, Washington v. FER.C.
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