Westlaw.
266 F.Supp.2d 718

266 F.Supp.2d 718
(Cite as: 266 F.Supp.2d 718)

MUnited States District Court,
N.D. Ohio,
Eastern Division.
CITY OF OLMSTED FALLS, et al., Plaintiffs,
V.
UNITED STATES ENVIRONMENTAL PROTEC-
TION AGENCY, et al., Defendants.
No. 1:02 CV 2210.

May 13, 2003.

Citizens brought action against the United States
Environmental Protection Agency (USEPA), the De-
partment of the Army, and the Department of the
Army Corps of Engineers, arising from construction
at airport which would result in the culverting of
5,400 feet of a creek and an additional 2,500 feet of
its tributaries. The USEPA and Corps filed a motion
to dismiss complaint in part. The District Court,
Gaughan, J., held that: (1) District Court lacked juris-
diction to review the USEPA decision not to veto the
Corps' issuance of a permit; (2) provision which gov-
erned the specification of disposal sites for dredge
and fill permits, did not place any obligation on the
USEPA; and (3) Corps could not be liable for relying
on the Ohio Environmental Protection Agency's
(OEPA) waiver of their right to act on an application
for a permit.

Motion granted.
West Headnotes

[1] Administrative Law and Procedure €651
15Ak651 Most Cited Cases

Where a plaintiff challenges a nondiscretionary act of
a federal agency, judicial review is appropriate under
the Administrative Procedure Act. 5 U.S.C.A. §
701(a).

[2] Environmental Law €143

149Ek143 Most Cited Cases

There is nothing mandatory on the face of the statute
providing the United States Environmental Protection
Agency's (USEPA) authority to veto decisions made
by the Department of the Army Corps of Engineers
with respect to the issuance of permits for dredging in
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water areas requiring the Administrator of USEPA to
exercise his veto power. Federal Water Pollution
Control Act Amendments of 1972, § 404(c), as
amended, 33 U.S.C.A. § 1344(c).

[3] Environmental Law €640

149Ek640 Most Cited Cases

Statute regarding the issuance of permits for dredging
in water areas provided the United States Environ-
mental Protection Agency (USEPA) with discretion-
ary authority to veto decisions, precluding judicial
review under the Administrative Procedure Act of the
USEPA decision not to veto the Army Corps of En-
gineers issuance of a permit for culverting a creek
and its tributaries related to construction at an airport.
Federal Water Pollution Control Act Amendments of
1972, § 404(c), as amended, 33 U.S.C.A. § 1344(c).

[4] Environmental Law €640

149Ek640 Most Cited Cases

Provision of statute regarding issuance of permits for
dredging in water areas, governing the specifications
of disposal sites for dredge permits, did not place any
obligation on the United States Environmental Pro-
tection Agency (USEPA) and therefore did not im-
pose a nondiscretionary duty on the USEPA, preclud-
ing judicial review under the Administrative Proce-
dure Act; the USEPA was not the department which
granted or issued the permits. Federal Water Pollu-
tion Control Act Amendments of 1972, § 404(b)(1),
as amended, 33 U.S.C.A. § 1344(b)(1).

[5] Environmental Law €136

149Ek 136 Most Cited Cases

The Army Corps of Engineers could not be liable for
relying on the Ohio Environmental Protection
Agency's (OEPA) waiver of its right to act on an
application for a permit for culverting a creek related
to construction at an airport, because the statute re-
garding state certification of an application for a
permit to dredge in water areas required the Corps to
afford the state the right to pass judgment on a permit
application; Corps was not required to ensure that the
state certification process complied with state guide-
lines or authority. Federal Water Pollution Control
Act Amendments of 1972, § 401, as amended, 33

US.C.A. §1341.
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[6] Environmental Law €136

149Ek 136 Most Cited Cases
Even if the Army Corps of Engineers had an obliga-
tion to research the authority of the Ohio Environ-
mental Protection Agency (OEPA) to issue a waiver
to act on an application for a permit to culvert a creek
related to construction at an airport, no evidence sug-
gested that the Corps based its decision to grant the
permit on the OEPA waiver. Federal Water Pollution
Control Act Amendments of 1972, § 401, as
amended, 33 U.S.C.A. § 1341.

*719 Barbara E. Lichman, Berne C. Hart, Chevalier,
Allen & Lichman, LLP, Costa Mesa, CA, Kevin T.
Roberts, Roberts Law Firm, Cleveland, OH, for
plaintiffs.

Andrew J. Doyle, U.S. Dept. of Justice, Environment

& Natural Resources Division, Washington, DC,
Steven J. Paffilas, U.S. Attorney's Office, Cleveland,
OH, for defendants.

Memorandum of Opinion and Order
GAUGHAN, District Judge.
INTRODUCTION

This matter is before the Court on Defendants' Mo-
tion to Dismiss First Amended Complaint in Part
(Doc. 28). This case arises out of construction cur-
rently underway at the Cleveland Hopkins Interna-
tional Airport. Specifically, this case focuses on the
"dredge or fill" permit issued under the Clean Water
Act in conjunction with the construction. For the fol-
lowing reasons, defendants' Motion is GRANTED.

FACTS
The Parties

Plaintiff, City of Olmsted Falls (hereafter "Olmsted
Falls"), is a municipal corporation located near the
Cleveland Hopkins International Airport (hereafter
"Airport"). (Compl._[EN1] § 2). Plaintiff, Marvin
Hirschberg, is an individual resident of Olmsted
Falls. (Compl.j 4).

EN1. All references to "Compl." refer to the
First Amended Verified Complaint.
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Plaintiffs bring this action against seven defendants.

Defendant, United States Environmental Protection
Agency (hereafter "USEPA"), is the federal agency
responsible for oversight of the Federal Water Pollu-
tion Control Act, 33 U.S.C. § 1251, et seq. (com-
monly and hereafter referred to as "Clean Water
Act"). (Comp.j 5). Defendant, Christine Todd Whit-
man, is the Administrator of the USEPA. (Complq
6). Defendant, Thomas Skinner, is the Regional Ad-
ministrator of the USEPA. (Compl. 7). These three
defendants are hereafter collectively referred to as the
"USEPA Defendants."

Defendant, Department of the Army, is an agency of
the federal government responsible for the issuance
of dredge and fill permits pursuant to Clean Water
Act Section 404. (Compl.§ 8). Defendant, Thomas E.
White, is the Secretary of the Army. (Complq 9).
Defendant, Department of the Army Corps of Engi-
neers (hereafter "Corps"), is a federal agency of *720
the Army possessing direct authority for the issuance
or denial of Section 404 Permits. (CompL 10). De-
fendant, Glen R. Dewillie, is the District Engineer for
the Army Corps of Engineer's Buffalo District. These
four defendants are hereafter collectively referred to
as the "Corps Defendants."

In addition to these seven defendants, plaintiffs
named ten Doe defendants.

The Dispute

For the purpose of ruling on defendants' Motion, the
allegations in the First Amended Complaint are pre-
sumed true. Moreover, it appears from the briefs that
the facts of this case are largely undisputed.

This dispute arises out of the ongoing construction at

the Airport. In March 1999, the City of Cleveland
(hereafter "Cleveland") submitted to the Federal
Aviation Administration (hereafter "FAA") an Air-
port Master Plan Update outlining the proposed ex-
pansion and redesign at the Airport. (Compl 16).
Completion of the Airport project will result in the
culverting of 5,400 feet of Abram Creek and an addi-
tional 2,500 feet of its tributaries, as well as adjacent
wetlands. (Complq 16).
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In October 1999, the FAA issued a draft environ-
mental impact statement (hereafter "DEIS"). Plain-
tiffs submitted comments to the FAA indicating their
dissatisfaction with the treatment of water quality
issues in the DEIS. (Compl. J 17). In addition, on
February 1, 2000, the Ohio Environmental Protection
Agency (hereafter "OEPA") informed the FAA that
OEPA did not agree with Cleveland's "proposed pre-
ferred alternative” based on the information con-
tained in the DEIS. (Compl.§ 18). On June 5, 2000,
the FAA released the final environmental impact
statement (hereafter "FEIS") maintaining the "pre-
ferred alternative". (Compl. 19).

In approximately July 2000, Cleveland applied for a
"dredge or fill permit” pursuant to Section 404 of the
Clean Water Act, 33 U.S.C. § 1344, (hereafter "Sec-
tion 404 Permit"). (Compl.q 20). In addition, Cleve-
land applied to the OEPA for state certification as
required by Section 401 of the Clean Water Act, 33
U.S.C. 1341 (hereafter "Section 401 Application").
[EN2] (Compl.Ex. G).

EN2. The requirements of Section 401 must
be satisfied prior to issuance of a Section
404 permit.

OEPA commented on Cleveland's Section 401 Ap-
plication on October 3, 2000, and indicated that
Cleveland's application for certification did not ade-
quately address proposed alternatives. Accordingly,
on October 30, Cleveland submitted a revised Section
401 Application. (Compl.q 23).

On November 29, 2000, USEPA sent a letter to the
Corps indicating its position that Cleveland's Section
401 Application failed to adequately address alterna-
tives to the project. The USEPA recommended that
the Corps withhold approval of the project until
Cleveland responded to these issues.

Over the course of the next few months, OEPA is-
sued a public notice concerning Cleveland's Section
401 Application, held a public hearing and accepted
comments from the public to assist the Director of the
OEPA in handling Cleveland's Section 401 Applica-
tion. (Compl.g 27).

On March 21, 2001, the USEPA sent a letter to the
Corps and reiterated its concerns regarding the pro-
ject. The USEPA further indicated that it believed the
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project should not be authorized if further impairment
of Abram Creek would result. (Compl. q 28; Compl.
Ex.L).

*721 On April 13, 2002, the Director of the OEPA
sent a letter to the Corps indicating that Ohio waived
its authority to act on the Section 401 Application.
(Complq 30).

Thereafter, on May 18, 2001, the Corps issued the
Section 404 Permit to Cleveland. (Compl.§ 32). Con-
struction at the Airport began on May 20, 2001.
(Compl g 33).

On May 13, 2001, Olmsted Falls appealed the OEPA

Director's decision to waive its authority to act on
Cleveland's Section 401 Application. (Compl.q 31).
On June 11, 2002, the Ohio Environmental Review
Appeals Commission (hereafter "ERAC") ruled that
the OEPA Director's "action" of waiving its authority
to act on the Section 401 Application is not permitted
under Ohio law. (Complq 35). Subsequent to the
filing of defendants' Motion in this action, the Ohio
Court of Appeals for the 10th District reversed
ERAC's ruling, holding that plaintiffs did not have
standing to appeal the issuance of the waiver by the
OEPA Director. See City of Olmsted Falls v. Jones,
152 Ohio App.3d 282, 787 N.E.2d 669 (2003).

Olmsted Falls contacted the defendants requesting
that the Section 404 Permit be revoked because the
waiver issued by the OEPA Director violates Ohio
law and, accordingly, Section 401 of the Clean Water
Act was not satisfied prior to issuance of the Section
404 Permit. (Complqy 36-39). The defendants re-
fused. (Compl.J[J 39-40).

Procedural History

The issues before this Court were originally raised in
City of Olmstead Falls v. U.S. Environmental Protec-
tion Agency, 233 F.Supp.2d 890 (N.D.Ohio 2002)
(hereafter "Olmsted Falls I"). That case was dis-
missed by the Court for lack of subject matter juris-
diction. Plaintiffs then filed the current action based
on similar alleged misconduct. Defendants filed a
motion to dismiss the Complaint and, in lieu of op-
posing defendants' motion, plaintiffs filed the first
amended complaint asserting four claims for relief.
Count One asserts a claim under the Clean Water
Act. Count Two asserts a claim for declaratory relief.
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Count Three asserts a claim under the federal man-
damus statute, 28 U.S.C. § 1361. Count Four seeks
preliminary and permanent injunctive relief. Defen-
dants move to dismiss the first amended complaint in
part, and plaintiffs oppose defendants' Motion.

The EPA Defendants challenge this Court's subject
matter jurisdiction over the claims filed against them.
The Corps Defendants argue that, to the extent the
claims filed against them pertain to their reliance on
the OEPA Director's waiver, the claims fail to state a
claim for which relief may be granted. Each argu-
ment will be addressed in turn.

1. The USEPA Defendants
STANDARD OF REVIEW

When a court’s subject matter jurisdiction is chal-
lenged under Rule 12(b)(1) of the Federal Rules of
Civil Procedure, the party seeking to invoke jurisdic-
tion bears the burden of proof. McNutt v. General
Motors Acceptance Corp., 298 U.S. 178, 189, 56
S.Ct. 780, 80 L.Ed. 1135 (1936); Rogers v. Stratton,
798 F.2d 913, 915 (6th Cir.1986). This burden is not
onerous. Musson Theatrical, Inc. v. Federal Express
Corp., 89 F.3d 1244, 1248 (6th Cir.1996). The party
need only show that the complaint alleges a substan-
tial claim under federal law. Id.

A 12(b)(1) motion to dismiss may constitute either a
facial attack or a factual attack. United States v.
Ritchie, 15 F.3d 592, 598 (6th Cir.1994). Facial at-
tacks question the sufficiency of the jurisdictional
allegations in the complaint. /d. Thus, *722 those
allegations must be taken as true and construed in the
light most favorable to the nonmoving party. Id. Fac-
tual attacks, however, challenge the actual fact of the
court's jurisdiction. /d. In such cases, the truthfulness
of the complaint is not presumed. McGee v. East
Ohio Gas Co., 111 F.Supp.2d 979. 982 (S.D.Ohio
2000) (citing Ohio Nat'l Life Ins. Co. v. United
States, 922 F.2d 320 (6th_Cir.1990)). Instead, the
Court may weigh any evidence properly before it.
Morrison v. Circuit City Stores, Inc., 70 F.Supp.2d
815, 819 (S.D.Ohio 1999) (citing Ohio Nat'l, 922
F.2d 320; Rogers. 798 F.2d 913).

‘When presented with a facial attack, the non-moving
party "can survive the motion by showing any argu-
able basis in law for the claim made." Musson Theat-
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rical, 89 F.3d at 1248. Thus, such a motion will be
granted only if, taking as true all facts alleged in the
complaint, the Court is without subject matter juris-
diction to hear the claim. Matteson v. Ohio State Uni-
versity, 2000 WL 1456988 *3 (S.D.Ohio Sept. 27,

2000).

ANALYSIS
The Clean Water Act Claim (Count One)

The USEPA Defendants argue that this Court lacks

jurisdiction over plaintiffs' Clean Water Act claim
because the Administrative Procedure Act's waiver
of sovereign immunity does not apply in this case.
Specifically, the USEPA Defendants argue that plain-
tiffs fail to allege the existence of a nondiscretionary
duty. According to the USEPA Defendants, the deci-
sion of whether to veto a permit issued by the Corps
Defendants is committed to agency discretion by law
and, thus, is unreviewable by this Court. In addition,
the USEPA Defendants argue that any failure on the
part of the USEPA Defendants to veto the Section
404 permit does not constitute final agency action,
rendering review by this Court improper.

Plaintiffs argue that the Section 404(b)(1) Guide-
lines, 40 C.F.R. § 230, create a nondiscretionary duty
on the part of the USEPA Defendants. Plaintiffs also
appear to allege that the USEPA Defendants' veto
power under Section 404(c), 33 U.S.C. § 1344(c), is
nondiscretionary. Plaintiffs further argue that final
agency action exists as a result of the failure of the
USEPA Defendants to intervene in the Section 404
process pursuant to Section 404(c).

[1] As this Court recognized in Olmsted Falls I, the
Administrative Procedure Act grants a court jurisdic-
tion to review the actions taken by an agency of the
federal government “"except to the extent that(1) stat-
utes preclude judicial review; or (2) agency action is
committed to agency discretion by law." 5 U.S.C.
701(a). Thus, where a plaintiff challenges a nondis-
cretionary act of a federal agency, judicial review is
appropriate under the Administrative Procedure Act.
Friends of Crystal River v. United States Env. Prot.
Agency, 35 F.3d 1073 (6th Cir.1994).

This Court must decide whether plaintiffs have al-
leged the violation of a nondiscretionary duty on the
part of the USEPA Defendants. Specifically, this
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Court must determine whether either Section 404(c)
or the 404(b)(1) Guidelines sets forth a nondiscre-
tionary duty. The Court will address each of these
provisions in turn.

Section 404(c)

[2] Section 404(c) affords the Administrator of the

EPA the authority to veto decisions made by the

Corps with respect to the issuance of Section 404

permits. That section, provides in relevant part,
The Administrator is authorized to prohibit the
specification (including the withdrawal of specifi-
cation) of any defined ¥723 area as a disposal site,
and he is authorized to deny or restrict the use of
any defined area for specification (including the
withdrawal of specification) as a disposal site,
whenever he determines...that the discharge of such
materials into such area will have an unacceptable
adverse effect.... Before making such determina-
tion, the Administrator shall set forth in writing and
make public his findings and his reasons for mak-
ing any determination under this subsection.

33 U.S.C. § 1344(c).

[3] Upon review of this statute, the Court finds that
the USEPA Defendants' veto power as set forth in
Section 404(c) is discretionary. On the face of the
statute, Congress authorized the Administrator to
veto Corps decisions to issue Section 404 permits.
There is nothing mandatory on the face of the statute
requiring the Administrator to exercise his veto
power. See Preserve Endangered Areas of Cobb's
History, Inc. v. United States Army Corps of Engi-
neers. 87 F.3d 1242, 1249 (11th Cir.1996) ("By stat-
ute, the Administrator is authorized rather than man-
dated to overrule the Corps.") (hereafter
"P.E.A.C.H."). As the P.EA.C.H. court noted, this
conclusion is buttressed by a review of the regula-
tions outlining the veto procedures to be followed by
the Administrator in exercising his veto power. See
40 CER. § 231.1(a) ( "Under section 404(c), the
Administrator may exercise a veto over the specifica-
tion by the U.S. Army Corps of Engineers or by a
state of a site for the discharge of dredged or fill ma-
terial.") (emphasis added). See also 40 C.F.R. 231.3
("If the Regional Administrator has reason to be-
lieve...that an 'unacceptable adverse effect' could re-
sult..he may initiate [certain actions].")(emphasis
added). Because of the obvious discretionary nature
of the USEPA Defendants' veto power under Section
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404(c), the Court finds that it lacks jurisdiction to
review the USEPA Defendants' decision not to veto
the Corps Defendants' issuance of Cleveland's Sec-
tion 404 Permit.

Section 404(b)(1) Guidelines

[4] Plaintiffs argue that the Section 404(b)(1) Guide-

lines are nondiscretionary in nature and that the
USEPA Defendants' failure to comply with the guide-
lines is reviewable by this Court. The USEPA Defen-
dants argue that the Section 404(b)(1) Guidelines
apply to the issuance of Section 404 permits, not the
USEPA Defendants' veto power. Because the USEPA
Defendants are not charged with the responsibility of
issuing Section 404 permits, compliance with these
provisions is not required of these defendants.

Upon review of the Section 404(b)(1) Guidelines,
the Court finds that these guidelines do not impose a
nondiscretionary duty on the part of the USEPA De-
fendants. The Section 404(b)(1) Guidelines govern
the specification of disposal sites for dredge and fill
permits pursuant to Section 404. Section 404(b),
however, provides,
Subject to subsection (c) of this section, each such
disposal site shall be specified by the Secretary (1)
through the application of guidelines developed by
the Administrator, in conjunction with the Secre-
tary....
33 U.S.C. 1344(b) (emphasis added).

Thus, on its face Section 404(b) places duties on the
Secretary with regard to the specification of disposal
sites. "Secretary” is defined as Secretary of the Army,
acting through the Chief of Engineers. 33 US.C. §
1344(d). Section 404(b) places no obligation on the
USEPA Defendants. Instead, Section 404(b)(1)
places an obligation on the Secretary to specify each
disposal site through an application of *724 guide-
lines developed by the Administrator. Those guide-
lines are contained in 40 C.F.R. Part 230 and are cap-
tioned "Section 404(b)(1) Guidelines for Specifica-
tion of Disposal Sites For Dredged of Fill Material".
See 40 CFR. § 230.2(a) ("These Guidelines have
been developed by the Administrator of the Envi-
ronmental Protection Agency in conjunction with
Secretary of the Army acting through the Chief of
Engineers under section 404(b)(1) of the Clean Water
Act."). Accordingly, it is readily apparent from the
face of the guidelines that they apply to Section
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404(b), which governs the Secretary's obligation to
specify sites for disposal.

This Court agrees with the USEPA Defendants' ar-
gument that plaintiffs appear to confuse 40 C.F.R.
Part 230, which governs the standards for site speci-
fication under Section 404(b)(1), with 40 C.F.R. Part
231, which governs the EPA's veto authority. Plain-
tiffs have provided no persuasive reason to apply the
404(b)(1) Guidelines to the USEPA Defendants'
power to deny or restrict a Section 404 permit pursu-
ant to Section 404(c)._[FN3]

EN3. Plaintiffs' Complaint also alleges that
the USEPA Defendants failed to perform a
nondiscretionary duty by "granting or al-
low[ing] to be granted” a Section 404 permit
in violation of state water quality standards.
(Compl 61). This Court finds that this al-
legation is a challenge to the USEPA De-
fendants' veto authority under Section
404(c), which the Court has determined is a
discretionary duty. Although plaintiffs used
the word "granting," as if to suggest that the
USEPA granted the permit, the factual alle-
gations contained in the Complaint, as well
as federal law, clearly indicate that the
USEPA Defendants do not issue Section 404
permits.

Because Section 404(b) does not place any obliga-
tion on the USEPA Defendants, the Court finds that
the 404(b)(1) Guidelines do not impose a nondiscre-
tionary duty on these defendants.

Final Action/Pre-Enforcement Jurisdiction

Because this Court has determined that it lacks juris-

diction over the USEPA Defendants based on plain-
tiffs' failure to allege the existence of a nondiscre-
tionary duty, the Court need not determine whether
the failure to veto a Section 404 Permit is a "final
action” or whether this court lacks jurisdiction absent
a judicial enforcement action.

Declaratory Judgment Act/Federal Mandamus
Statute (Counts Two and Three)

The USEPA Defendants argue that neither the De-
claratory Judgment Act nor the Federal Mandamus
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Statute contains a waiver of sovereign immunity
sufficient to afford this Court with jurisdiction. Plain-
tiffs agree that neither statute "contains the requisite
waiver of sovereign immunity.” Instead, plaintiffs
rely on the waiver of immunity contained in the Ad-
ministrative Procedure Act. As set forth above, how-
ever, this Court has already determined that the Ad-
ministrative Procedure Act does not afford this Court
with jurisdiction over the USEPA Defendants. Ac-
cordingly, based on plaintiffs' concession that neither
the Declaratory Judgment Act nor the Federal Man-
damus Statute contains an applicable waiver of sov-
ereign immunity, this Court finds that it lacks juris-
diction over the claims against the USEPA Defen-

dants. [FN4]

EN4. As this Court noted in Olmsted Falls I,
a request for preliminary and permanent in-
junctive relief does not by itself afford this
Court with jurisdiction. 233 F.Supp.2d at
905 n.15.

2. The Corps Defendants
STANDARD OF REVIEW

When considering a motion to dismiss pursuant to
¥725Rule 12(b)(6) of the Federal Rules of Civil Pro-
cedure, the allegations of the complaint must be taken
as true and construed liberally in favor of the plain-
tiff. Lawrence v. Chancery Court of Tenn., 188 F.3d
687, 691 (6th Cir.1999). The complaint is not to be
dismissed "unless it appears beyond doubt that the
plaintiff can prove no set of facts in support of his
claim which would entitle him to relief." Conley v.
Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99. 2 L. Ed.2d
80 (1957). See also Hammond v. Baldwin, 866 F.2d
172, 175 (6th Cir.1989). Notice pleading requires
only that the defendant be given "fair notice of what
the plaintiff's claim is and the grounds upon which it
rests." Conley, 355 U.S. at 47, 78 S.Ct. 99. However,
the complaint must set forth "more than the bare as-
sertion of legal conclusions." Allard v. Weitzman (In
Re DeLorean Motor Co.), 991 F.2d 1236, 1240 (6th

Cir.1993).

"In practice, a...complaint must contain either direct
or inferential allegations respecting all the material
elements to sustain a recovery under some viable
legal theory." Scheid v. Fanny Farmer Candy Shops,
Inc., 859 F.2d 434, 436 (6th Cir.1988) (quoting Car
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Carriers, Inc. v. Ford Motor Co., 745 F.2d 1101 (7th
Cir.1984)). Legal conclusions and unwarranted fac-
tual inferences are not accepted as true, nor are mere
conclusions afforded liberal Rule 12(b)(6) review.
Fingers v. Jackson-Madison County General Hospi-
tal District, 101 F.3d 702 (6th Cir.1996), unpub-
lished. Dismissal is proper if the complaint lacks an
allegation regarding a required element necessary to
obtain relief. Craighead v. E.F. Hutton & Co., 899
F.2d 485, 489-490 (6th Cir.1990).

ANALYSIS

The Corps Defendants argue that plaintiffs fail to
state a claim for which relief may be granted with
respect to their reliance on the OEPA Director's
waiver of Section 401 certification. Specifically, the
Corps Defendants argue that they did not act arbitrar-
ily, capriciously or contrary to law in relying on the
OEPA Director's waiver. In addition, the Corps De-
fendants point out that even plaintiffs themselves
initially indicated that the Corps Defendants properly
relied on the OEPA Director's waiver in issuing the
Section 404 Permit.

Plaintiffs argue that the Section 404(b)(1) Guidelines
impose nondiscretionary duties on the part of the
Corps Defendants. In addition, plaintiffs argue that
any initial statements made by counsel indicating that
the Corps Defendants properly relied on the OEPA's
waiver are legal opinions and, as such, are not bind-
ing on plaintiffs. Finally, plaintiffs argue that this
Court may not dismiss Count One because, in addi-
tion to pleading that the Corps Defendants improp-
erly relied on the OEPA's waiver, Count One also
alleges improper actions by these defendants, which
are not challenged in the motion to dismiss. Accord-
ing to plaintiffs, a partial dismissal of Count One
would be inappropriate.

Section 401(a)(1) provides, in part,
Any applicant for a Federal license or permit to
conduct any activity, including, but not limited to,
the construction or operation of facilities, which
may result in any discharge into the navigable wa-
ters, shall provide the licensing or permitting
agency a certification from the State in which the
discharge originates...that any such discharge will
comply with [certain provisions] of this title..... If
the State...fails or refuses to act on a request for
certification, within a reasonable period of time
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(which shall not exceed one year) after receipt of
such request, the certification requirements of this
subsection shall be waived with respect to such
Federal application. No license or permit shall be
*726 granted until the certification required by this
section has been obtained or has been waived as
provided in the preceding sentence....
33 U.S.C. 1341(a)(1).

The regulation governing the procedures to be taken

by the Corps Defendants in processing permits re-

quiring a Section 401 permit provides, in part,
No permit will be granted until required certifica-
tion has been obtained or has been waived. A
waiver may be explicit, or will be deemed to occur
if the certifying agency fails or refuses to act on a
request for certification within sixty days after re-
ceipt of such a request unless the district engineer
determines a shorter or longer period is reasonable
for the state to act....

33 C.E.R.325.2(b)(ii).

Plaintiffs argue that certain provisions of the Ohio
Revised Code and the Ohio Administrative Code do
not allow the State to issue a waiver with respect to a
Section 401 application and instead require that the
OEPA either "certify, deny, modify or revoke" the
application. Plaintiffs also point out that ERAC is-
sued an opinion invalidating the OEPA Director's
waiver, although plaintiffs recognize that ERAC's
decision has been overturned on appeal, albeit on the
issue of standing. According to plaintiffs, the Corps
Defendants' reliance on the OEPA Director's waiver,
which plaintiffs claim is invalid, is impermissible and
constitutes a violation of Section 401(a)(1) and 33
C.ER. 325.1(d)4). [EN5]

ENS. Plaintiffs argue that this Court cannot
dismiss any part of the Complaint on the
grounds that Rule 8(e)(2) allows for plead-
ing in the alternative. This Court, however,
sees no reason why streamlining the issues
in this action would be impermissible. Thus,
while the Court recognizes that no claim for
relief will be dismissed, the Court will pro-
ceed to determine whether the Corps Defen-
dants' reliance on the waiver can form the
basis of plaintiffs' claims.

[5]1 This Court disagrees. On its face, Section
401(a)(1) and its supporting regulations, allow an
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applicant for a Section 404 permit to submit an ex-
press waiver from the state in order to satisfy Section
401. "The legislative purpose of the certification
mechanism...is to assure that Federal licensing or
permitting agencies cannot override State water qual-
ify requirements." Environmental Defense Fund,
Inc. v. Alexander, 501 F.Supp. 742, 771
(N.D.Miss.1980) (citing 1972 U.S.C.C.A.N. 3668,
3735 (1972)). However, Congress also afforded the
Corps the right to accept a state's waiver of the certi-
fication process, either explicitly or by operation of
time. Based on a plain reading of the statute, together
with a review of the legislative history, this Court
finds that Section 401 requires that the Corps Defen-
dants afford the state the right to pass judgment on a
Section 401 application. There is no explicit or im-
plicit requirement on the part of the Corps Defen-
dants to ensure that the state's certification process
complies with the state's own guidelines, including
the authority of the state to issue a waiver. To do so
would place an undue burden on the Corps and would
ultimately allow the Corps to challenge or override
the state's certification process and substitute its own
judgment for that of the state agency charged with
administering Section 401 certifications._ [FN6] In
this case, it is undisputed *727 that the Corps Defen-
dants received an express waiver from the Director
of OEPA waiving Ohio's right to act on Cleveland's
Section 401 Application. This Court finds that as a
matter of law, the Corps Defendants cannot be liable
for relying on the waiver issued by the Director of
OEPA, even if it is ultimately determined that the
Director lacked authority under Ohio law to issue the
waiver.

ENG6. For example, under plaintiffs' theory,
to the extent the Corps Defendants believe a
state misapplied its own guidelines in deny-
ing a certification, the Corps would have the
authority to interpret and reevaluate the de-
cision and ultimately issue a Section 404
permit. Alternatively, to the extent plaintiffs
are correct that Ohio law does not permit a
waiver, the Corps would be in an impossible
situation if the OEPA Director simply failed
to act. Given that a failure to is not allowed
(according to plaintiffs), the Corps would be
"accepting” Ohio's waiver by operation of
time as required by Section 401 in violation
of Ohio law.

Page 8

[6]1 Moreover, even if liability could be premised on
the Corps Defendants' reliance on the waiver, the
Court finds that plaintiffs have failed to state facts
sufficient to support a claim that the Corps Defen-
dants acted arbitrarily, capriciously or contrary to law
in relying on the waiver. Plaintiffs allege that the
Corps Defendants "knew or had an affirmative obli-
gation to know" that Ohio did not allow the Director
of the OEPA to waive Section 401 certification. To
support this claim, plaintiffs allege that,
* EPA apprised them of Ohio law in a November
29, 2000 letter;
* The Corps Defendants met with representatives
from Cleveland at which time a discussion oc-
curred about the Director of OEPA's intention to
grant a waiver; and
* The Corps Defendants have an obligation to
know the affirmative requirements and restrictions
of state law before accepting a waiver or certifica-
tion.
(Compl.q 53).

This Court finds that the two factual allegations are
insufficient to state a claim that the Corps exercised
its agency discretion in an arbitrary fashion. Contrary
to plaintiffs’ citation to the November 29 EPA letter,
that letter contains nothing to suggest that the Direc-
tor of the OEPA lacks authority to issue an express
waiver. Moreover, plaintiffs' allegation regarding the
discussion between Cleveland and the Corps Defen-
dants simply states that the parties discussed OEPA's
intention to grant a waiver. It does not suggest that
the parties discussed OEPA's authority to issue a
waiver._[EN7] Plaintiffs' third contention, that the
Corps Defendants are obligated to know Ohio law, is
a legal conclusion that this Court need not accept as
true for purposes of ruling on a motion to dismiss. As
this Court has already determined, the Corps Defen-
dants are not charged with knowing the affirmative
requirements of a particular state agency to issue a
waiver. Moreover, this Court cannot say that at the
time the Corps Defendants accepted the waiver, Ohio
law was so clear that the Corps Defendants acted
“"contrary to law" in accepting the waiver. Thus, even
if the Corps Defendants had an obligation to research
the authority of the OEPA Director to issue a waiver,
the Court finds that plaintiffs fail to allege facts suffi-
cient to state a claim against the Corps Defendants
based on their reliance on the waiver. [FN8]

EN7. Plaintiffs also allege that the Public
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Notice issued by the OEPA on December 8, END OF DOCUMENT
2000, indicates that "No exclusions or waiv-
ers, as outlined by Paragraph 3745-1-05(D)
of the Antidegradation Rule...apply or may
be granted by the Director of Ohio EPA."
That provision, however, addresses the
OEPA Director's right to waive the submit-
tal and review process required by the
Antidegradation statute. Because no waiver
or exclusion applied under that statute, the
OEPA had an obligation to comply with
Ohio Ad.Code Chs. 3745-32 through 3745-
47.

EN8. The Corps Defendants attempt to sup-
port their claim that they did not act arbitrar-
ily or capriciously in accepting the OEPA
Director's waiver by citing to letters from
plaintiffs, which indicate that plaintiffs are
not challenging the Corps Defendants' reli-
ance on the waiver and further indicating
that the Corps Defendants properly relied on
the waiver. These documents are referred to
in the Complaint but are not attached as Ex-
hibits. According to the Corps Defendants,
the Court may consider these documents.
Plaintiffs argue that the statements are legal
opinions of counsel and should not be
treated as factual admissions. This Court has
not relied on the letters in reaching its con-
clusion and, accordingly, will not consider
the "admissibility"” of these documents.

*728 CONCLUSION

For the forgoing reasons, this Court finds that it
lacks jurisdiction over the USEPA Defendants. Ac-
cordingly, defendants, United States Environmental
Protection Agency, Christine Todd Whitman and
Thomas Skinner are hereby dismissed. In addition,
the Court finds that plaintiffs fail to state a claim for
which relief may be granted as to the Corps Defen-
dants to the extent the Complaint asserts that the
Corps Defendants wrongfully relied on the waiver
issued by the Director of the OEPA. However, all
claims against the Corps Defendants remain pending.

IT IS SO ORDERED.

266 F.Supp.2d 718
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