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In its recent decision in CLI-11-04, 74 NRC     (July 12, 2011), the Commission

responded to a February 2011 Licensing Board certified question, see Licensing Board

Memorandum (Certifying Question to the Commission Regarding Decommissioning Financial

Assurance) (Feb. 18, 2011) (unpublished), regarding the showing required of applicant AREVA

Enrichment Services, LLC, (AES) to establish the sufficiency of the letter of credit (LOC) that

AES has chosen as its surety method under 10 C.F.R. §§ 30.35(f)(2), 40.36(e)(2),

and 70.25(f)(2), to establish AES’s decommissioning financial assurance.  In granting review of

the certified question and addressing that matter associated with the Atomic Energy

Act/safety-related portion of this mandatory hearing, the Commission determined that the AES

commitment to use an LOC issued by a financial institution whose operations are regulated and

examined by a federal or state agency complies with the applicable regulatory requirements. 

See CLI-11-04, 74 NRC at     (slip op. at 13).  In doing so, however, the Commission also

directed the attention of the Board and the parties to a related issue regarding the timing of the

submission of any AES LOC.  
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Noting that the issue of AES LOC sufficiency arose in the context of the Nuclear

Regulatory Commission (NRC) staff’s approval of an AES exemption request to permit AES to

undertake post-licensing incremental funding of its decommissioning obligations,1 the

Commission also observed that the staff has permitted AES to defer execution of any final LOCs

until after a license is issued but before AES receipt of licensed material.  The Commission,

however, suggested this authorization might be problematic because 10 C.F.R. § 70.25(b)(2) --

the provision referenced in the staff’s safety evaluation report (SER) discussion regarding AES

post-license issuance surety submissions -- is not by its terms applicable to the AES application. 

See id. at     (slip op. at 11-12).  Rather, according to the Commission, section 70.25(e), which

requires that a financial assurance instrument accompany the decommissioning funding plan that

must be submitted prior to license issuance, generally is applicable to a uranium enrichment

facility such as the proposed Eagle Rock Enrichment Facility (EREF).  The Commission

nonetheless went on to say:

AES sought and received an exemption from 10 C.F.R. §§ 40.36(d)
and 70.25(e) to provide forward-looking, incremental funding for
decommissioning.  It appears that the exemption request could
extend to the requirement to provide a signed original of the
financial instruments prior to issuance of the license.  The Board

1 In its July 12 decision, the Commission provided the following description of the AES
exemption request:

AES has sought an exemption from 10 C.F.R. §§ 40.36(d)
and 70.25(e), which require that the licensee certify that financial
assurance has been provided in the amount of the cost estimate
for decommissioning.  Rather than fund a thirty-year
decommissioning obligation (based on a thirty-year operating life
for the facility), AES requested an exemption that would enable it
to provide decommissioning funding on a forward-looking,
incremental basis, at a rate proportional to the then-current
decontamination and decommissioning liability. The Staff
has granted the exemption.

CLI-11-04, 74 NRC at     n.4 (slip. op. at 3 n.4).  
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should explore with AES and the Staff whether the exemption from
sections 40.36(d) and 70.25(e) also permits AES to defer execution
of its initial financial instruments after the license is issued but
before the receipt of licensed material.

Id. at     (slip op. at 12) (footnotes omitted).

Just before the close of the July 13, 2011 session of the recent evidentiary hearing

regarding the National Environmental Policy Act/environmental-related portion of this mandatory

hearing, the staff and AES made representations on the record regarding the scope of the

staff-granted exemption as that exemption relates to the timely execution and submission of any

AES LOCs.  The staff conceded that in the SER discussion regarding the exemption, the staff’s

statement that “quote, ‘Financial instruments are not required at this time, consistent with

10 CFR 70.25[(b)](2),’” was “somewhat imprecise and has led to some confusion.”  Tr. at 648

(quoting Exh. NRC000032-MA-BD01, at 10-15 (Office of Nuclear Materials Safety and

Safeguards, NRC, [SER] for the [EREF] in Bonneville County, Idaho, NUREG-1951 (Sept.

2010))).  The staff, however, went on to declare:

The staff’s intention with regard to this statement was not to
indicate or imply that the staff granted the exemption
under 70.25[(b)](2).  Rather, the staff was merely indicating that the
approach it used is consistent with the logic of, or is analogous to
the statement in 70.25 [(b)](2) which indicates that, quote, “For an
applicant this certification may state that the appropriate assurance
will be obtained after the application has been approved and the
license issued, but before the receipt of licensed material.[”] The
exemption from 70.25[(e)] allows AES to  defer execution of its final
financial instruments until after the license is issued but before
receipt of licensed material.

AES requested the exemption in order to provide financial
assurance at a rate that is proportional to the decommissioning
liability that it incurs over time. In its evaluation in Section 1.2.4.2.1
of the SER the staff determined among other things that the
incremental funding approach proposed by the applicant will
provide funding for all the applicant's decommissioning obligations
at any point in time.  
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In Section 10.2.1 of AES's safety analysis report in the
discussion of the incremental financial assurance approach, AES
also stated that it would provide final executed financial 
instruments prior to receipt of licensed material.  Prior to receipt of
licensed material AES's decommissioning funding liability will
essentially be zero.  Therefore, not providing the final financial
instrument until [before]2 receipt of licensed material is acceptable
to the staff under this exemption from 10 CFR 70.25[(e)] that 
provides for a financial assurance proportionate to
decommissioning liability.

Tr. at 649-50.  And, for its part, AES expressed its agreement with this staff position.  See Tr.

at 650-51.   

Acting pursuant to the Commission’s directive in CLI-11-04, after reviewing the

statements of the staff and AES regarding the scope of the staff-granted exemption from

sections 40.36(c) and 70.25(e) relative to the timing of the AES submission of its executed

financial assurance decommissioning surety instruments, the Board considers the staff’s

explanation to be reasonable and in accord with the terms and purpose of the exemption.  As a

consequence, the Board finds the staff’s financial assurance review, including the staff’s granting

of the above-referenced decommissioning financial assurance exemption and the associated

license condition requiring AES to submit (1) final copies of its proposed financial instruments for

staff review after a license is issued but no later than six months prior to (a) the planned date for

AES receipt of nuclear material for testing at the Centrifuge Assembly Building, and (b) the

planned dates for obtaining feed material for initial production at each of the four planned

Separations Buildings Modules (SBM); and (2) final executed copies of the staff-reviewed

financial assurance instruments to NRC at least twenty-one days prior to receipt of test material

or receipt of feed material for initial production in an SBM, to be supported in logic and fact so as

2 Although the hearing transcript accurately reports that the word “after” was used here, 
because it is clear from the context of the entire staff statement that the use of the word “before”
more accurately reflects the staff’s intention, the Board has substituted the word “before” in this
quotation.
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to allow, at the appropriate juncture, the issuance of a license that permits the construction and

operation of the EREF. 

It is so ORDERED.

THE ATOMIC SAFETY
  AND LICENSING BOARD

                 /RA/                                           
G. Paul Bollwerk, III
CHAIRMAN

               /RA/                                             
Kaye D. Lathrop
ADMINISTRATIVE JUDGE

                 /RA/                                           
Craig M. White
ADMINISTRATIVE JUDGE

Rockville, Maryland

July 26, 2011
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