
UNITED STATES OF AMERICA  
NUCLEAR REGULATORY COMMISSION 

 
ATOMIC SAFETY AND LICENSING BOARD 

 
Before Administrative Judges: 

 
Michael C. Farrar, Chairman 

Nicholas G. Trikouros 
Lawrence G. McDade 

 
 
In the Matter of 
 
SHAW AREVA MOX SERVICES 
 
(Mixed Oxide Fuel Fabrication Facility) 
 

 
 
 
 

 
Docket No. 70-3098-MLA 
 
ASLBP No. 07-856-02-MLA-BD01 
 
July 26, 2011 

 
MEMORANDUM AND ORDER 

(Summarizing Prehearing Conference Call, Revising Protective Order,  
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 We previously granted the hearing request by three organizations1 (collectively 

Intervenors) to challenge the application of Shaw AREVA MOX Services (Applicant) for a 

license to possess and to use byproduct material, source material, and special nuclear material 

at its proposed mixed oxide fuel fabrication facility at the Savannah River Site near Aiken, South 

Carolina.2  On June 27, 2008, the Board admitted a revised safety contention.3  On December 

21, 2010, the NRC Staff informed the Board that it had issued the final Safety Evaluation Report 

for the MOX facility.4  On April 1, 2011, we admitted three new safety contentions.5   

                                                 
1 The three organizations are Nuclear Watch South, Blue Ridge Environmental Defense 
League, and Nuclear Information and Resource Service. 
 
2 LBP-07-14, 66 NRC 169, 175 (2007).   
 
3 See LBP-08-11, 67 NRC 460, 494 (2008). 
 
4 See Letter from Kimberly Sexton, counsel for the NRC Staff, to the Atomic Safety and 
Licensing Board (Dec. 21, 2010). 
 
5 LBP-11-09, 73 NRC __, __ (slip op. at 28) (Apr. 1, 2011). 
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Shortly thereafter, on April 8, 2011, we convened a telephonic pre-hearing conference 

call with the parties to discuss the establishment of a schedule for proceeding to evidentiary 

hearing.6  During that pre-hearing conference, the parties informed the Board that due to the 

protected status of several documents relevant to the admitted contentions, the legal and 

regulatory requirements for gaining access to and for the handling of classified information 

would likely delay the schedule for the evidentiary hearing.7   

On May 9, 2011, the parties submitted a joint status report detailing, inter alia, the 

protected status of certain relevant documents.8  On May 23, 2011, on behalf of all parties, the 

Applicant filed a joint proposed schedule for the evidentiary hearing.9  On June 29, 2011, the 

parties submitted a joint motion requesting the Board’s approval of a revised Protective Order 

and Nondisclosure Declaration.10  The order we issue today summarizes significant aspects of 

the pre-hearing conference call and of developments since then, approves the modified 

Protective Order, and establishes — based primarily on the parties’ proposal — a schedule for 

the filings leading to the evidentiary hearing. 

I. Summary of Conference Call 

During the teleconference call of April 8, 2011, counsel for the parties answered a series 

of questions regarding proceeding to evidentiary hearing on the three newly admitted 

                                                 
6 Tr. at 839. 
 
7 See id. at 856-57. 
 
8 See Joint Status Report on Procedural Issues (May 9, 2011) [hereinafter Joint Status Report].  
 
9 See Joint Proposed Schedule for Hearing on Admitted Contentions (May 23, 2011) 
[hereinafter Proposed Hearing Schedule]. 
 
10 Joint Motion for Board Approval of Revised Protective Order and Nondisclosure Declaration 
(June 29, 2011) [hereinafter Joint Motion]. 
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contentions and the one previously admitted contention.11  The following discussion summarizes 

important aspects of that prehearing conference:    

1. One Evidentiary Hearing on Four Contentions Governed by Subpart L  

The parties agreed that rather than bifurcate the evidentiary hearing between the one 

earlier-admitted contention and the three later-admitted ones, the most efficient course of action 

would be to litigate all four contentions at one hearing.12  The parties also agreed that the 

proceeding should be governed by the agency’s Subpart L procedures.13  Accordingly, with no 

countervailing considerations being apparent, the Board will convene one evidentiary hearing 

under Subpart L to adjudicate the four contentions.14   

2. Mandatory Disclosures  

Pursuant to 10 C.F.R. § 2.336(a), and (b), parties must make certain mandatory 

disclosures within thirty days of the Board’s ruling admitting contentions.  Additionally, in 

Subpart L proceedings, the NRC Staff is required to produce a hearing file and to make it 

available to all parties.15  

During the teleconference, the parties agreed to a modified mandatory disclosure 

schedule.16  Specifically, the parties agreed to (and have adhered to), and the Board hereby 

adopts, the following schedule comprised of three rounds of mandatory disclosures:  the first 

                                                 
11 See Licensing Board Notice of Conference Call (Telephonic Status Conference) (Apr. 4, 
2011) at 2 (unpublished); see also Tr. at 846-47, 850-54, 858-59, 865, 874-75. 
 
12 Tr. at 846-47. 
 
13 Id. at 848-49. 
 
14 Parties may nonetheless request, if they believe the circumstances justify it, that the hearing 
for resolution of a contention be conducted under Subpart G procedures pursuant to 10 C.F.R. 
§ 2.310(d).  Any such motion shall be filed no later than twenty (20) days after service of the 
submission set forth in paragraph III.1 below.  
 
15 10 C.F.R. § 2.1203(a). 
 
16 Tr. at 852-54. 
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round, made on June 1, 2011; the second round, made on July 1, 2011; and the third and final 

round, due on July 31, 2011.17   

The obligations of the parties in this proceeding to update disclosures with newly 

acquired or developed information that is material to the issues presented continues until the 

Board issues its initial decision.  Once the hearing commences, updates must be made 

immediately upon discovery of any new, relevant information.        

3. Closed Hearing   

The parties have pointed out that certain information relevant to the admitted contentions 

is designated as classified information.18  Additionally, the parties anticipate that sensitive 

unclassified non-safeguards information (SUNSI) and unclassified controlled nuclear information 

(UCNI)19 might be relied upon during the evidentiary hearing.  If it thus proves necessary for the 

Board to close the evidentiary hearing to the public, the parties agree that the hearing should be 

held at NRC headquarters in Rockville, Maryland, rather than in the vicinity of the site.20   

4. Summary Disposition Motions     

During the teleconference, the Applicant and the NRC Staff informed the Board that they 

did not intend to move for summary disposition of the earlier-admitted contention, but did not 

know at that time whether they might seek summary disposition of the other three later-admitted 

contentions.21  Subsequently, in proposing an evidentiary hearing schedule, the parties 

suggested a separate eighty-day schedule for the Board to handle summary disposition 

                                                 
17 Proposed Hearing Schedule at 2. 
 
18 The NRC and Applicant have committed to endeavor to provide the Intervenors with 
unclassified versions of the relevant documents to the extent practicable.  See Joint Status 
Report at 1-4. 
 
19 See 10 C.F.R. Part 1017. 
 
20 Tr. at 886-87. 
 
21 Id. at 874-76. 
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motions.  While we appreciate the parties’ attempt to build into the hearing schedule extra time 

for us to resolve such motions and to avoid having that process take place during the crucial 

trial preparation period,22 we think it prudent — given the apparent complexity of this case and 

the short time period until evidentiary hearing — that we not consider any motions for summary 

disposition of the four contentions.   

On that score, the Commission has expressed that it “continues to believe in many 

instances summary disposition involves an additional delaying step in a proceeding.”23  

Additionally, the Commission has taken the position that “Boards should forego the use of 

motions for summary disposition, except upon a written finding that such a motion will likely 

substantially reduce the number of issues to be decided, or otherwise expedite the 

proceeding.”24  The Commission codified a portion of that admonition in 10 C.F.R. § 2.710(d), 

which provides that Boards “need not consider a motion for summary disposition unless its 

resolution will serve to expedite the proceeding if the motion is granted.”          

The Board believes that entertaining summary disposition motions would not expedite 

this particular proceeding.  Rather, such motions would likely delay the evidentiary hearing and 

the Board’s issuance of its initial decision.  Indeed, as reflected in the parties’ proposal, 

resolving summary disposition motions would delay the Board’s issuance of its initial decision by 

nearly a month.     

Moreover, given that the agency’s Subpart L procedures contemplate written filings 

culminating with questions from, and a decision by, the Board, justice is better served, in our 

view, if the Board is in a position after questioning to weigh the facts and opinions contained in 
                                                 
22 This is in keeping with the Commission’s view that motions for summary disposition “at a point 
in time close to the scheduling of a hearing can divert all parties’ and the [Board’s] attention 
from a hearing.”  Changes to Adjudicatory Process, 69 Fed. Reg. 2182, 2211 (Jan. 14, 2004). 
 
23 Id.    
 
24 Policy on Conduct of Adjudicatory Proceedings; Policy Statement, 63 Fed. Reg. 41,872, 
41,873-74 (Aug. 5, 1998). 
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the parties’ evidence and expert testimony to resolve these important contentions on the merits.  

The unsatisfactory and inefficient alternative would have the Board limited, without the aid of 

questioning, to struggling through summary disposition pleadings to determine whether lurking 

within them is a so-called “battle of experts” or some other genuine issue of material fact.25   

In short, we simply believe, based on our experience in other proceedings, that in this 

complex and highly technical case, summary disposition is inefficient, will likely cause delay, 

and is therefore inappropriate.  We have therefore eliminated that aspect of the parties’ 

proposed schedule, as that schedule itself contemplated might occur.26   

II. Revised Protective Order and Nondisclosure Declaration 

As stated above, the parties submitted a joint motion requesting the Board’s approval of 

a revised Protective Order and Nondisclosure Declaration.27  The parties state that the purpose 

of the proposed revisions is to “incorporate the requirements for access to, and protection of, 

Unclassified Controlled Nuclear Information (UCNI)” set forth in the U.S. Department of 

Energy’s (DOE) regulation, 10 C.F.R. Part 1017.28  Because certain documents and information 

relevant to the admitted contentions in this proceeding have been categorized and protected as 

UCNI by DOE,29 the parties agree that revision to the Protective Order and Nondisclosure 

Declaration is necessary for the Intervenors to be afforded access to those documents.30 

                                                 
25 See Tr. at 873-74. 
 
26 See Proposed Hearing Schedule at 2 n.2.  On July 25, 2011, as this order was in final 
preparation, the Applicant informed the Board that it will not file a motion for summary 
disposition in this proceeding, and that the other parties were taking the same position.  Notice 
of Intent Regarding Hearing Schedule (July 25, 2011) at 1.  The parties’ approach and the 
Board’s views are thus in full alignment. 
 
27 See Joint Motion at 1. 
 
28 Id. 
 
29 See Joint Status Report at 2, 4-5. 
 
30 Joint Motion at 1. 
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Upon consideration of the joint motion, we APPROVE as submitted the revised 

Protective Order and Nondisclosure Declaration. 

III. Schedule for Evidentiary Proceeding  

Pursuant to 10 C.F.R. § 2.1207, several documents must be filed in the run-up to the 

evidentiary hearing.  The Board accepts the parties’ agreed-upon proposed schedule as set 

forth below, but with this caveat.  While the Board appreciates the parties’ ambitious filing 

schedule, we note the complexity of the issues presented by the four contentions, and thus 

observe that, should a party require additional time to prepare its case, the Board would not be 

averse to granting reasonable extensions of time.    

1. The Applicant’s Initial Statements of Position, Prefiled Testimony, Affidavits, and 
Exhibits 

 
No later than sixty (60) days after the July 31, 2011 final mandatory disclosure round, 

the Applicant shall file its initial written statement of position, written testimony with supporting 

affidavits, and exhibits, pursuant to 10 C.F.R. § 2.1207(a)(1).  The initial written statement 

should be in the nature of a trial brief, setting out affirmative arguments and applicable legal 

standards, indentifying witnesses and evidence, and specifying the purpose of witnesses and 

evidence.  The written testimony shall be under oath or by an affidavit for receipt into evidence 

pursuant to 10 C.F.R. § 2.1207(b)(2).  The exhibits shall include all documents that the parties 

refer to, utilize, or rely upon in their statement of positions.   

2. The Intervenors’ and NRC Staff’s Statements of Position, Prefiled Testimony, 
Affidavits, and Exhibits 

 
No later than twenty (20) days after service of the materials set forth under 

paragraph III.1, the Intervenors and the NRC Staff shall file their written statements of position 

and written testimony with supporting affidavits, and exhibits, in accordance with 10 C.F.R. 

§ 2.1207(a)(2).  The written statement of position shall be in the nature of a response brief that 

identifies legal or factual weaknesses, or if the NRC Staff supports the Applicant’s position, 

strengthens the Applicant’s case.  The testimony shall be under oath or by affidavit for receipt 
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into evidence pursuant to 10 C.F.R. § 2.1207(b)(2).  The exhibits shall include all documents 

that the parties refer to, utilize, or rely upon in their statement of positions.   

3. The Applicant’s Pre-filed Reply Testimony 

No later than twenty (20) days after service of the materials listed in paragraph III.2, the 

Applicant may file a revised statement of position and rebuttal testimony with supporting 

affidavits and exhibits responding to the materials submitted by the Intervenors and the NRC 

Staff.     

4. Motions in Limine or Motions to Strike 

Pursuant to 10 C.F.R. §§ 2.323 and 2.337, parties may file motions in limine or motions 

to strike portions of the pre-filed submissions listed in paragraphs III.1 through III.3.  Such 

motions shall be due no later than ten (10) days after service of those materials which the 

motion’s proponent seeks to exclude from the evidentiary record.  Answers shall be filed no later 

than ten (10) days after service of such motions.    

5. Submission of Confidential Questions to the Board 

No later than ten (10) days after service of the materials submitted under paragraph III.3, 

the parties may file proposed questions for the Board to consider propounding to the persons 

sponsoring the written testimony, pursuant to 10 C.F.R. § 2.1207(a)(3)(i) and (ii).  The proposed 

questions should contain a description of the issue or issues on which the proposed 

examination would be conducted, the objective of the proposed examination, and the proposed 

line of questioning, including specific questions. 

 The parties’ “[p]roposed questions need not be filed with any other party,” rather, they 

may be filed in camera.31  The proposed questions will be propounded at the “discretion of the 

[Board].  All questions [will] be kept by the [Board] in confidence until they are either 

propounded by the [Board], or until issuance of the initial decision on the issue being litigated.  

                                                 
31 See 10 C.F.R. § 2.1207(a)(3)(i). 
 



- 9 - 
 

The [Board] shall then provide all proposed questions to the Commission’s Secretary for 

inclusion in the official record of the proceeding.”32     

6. Motions for Cross Examination 

If a party wishes to conduct cross-examination,33 it may file a motion requesting to do so, 

in accordance with 10 C.F.R. § 2.1204(b).34  Such motions shall be filed no later than ten (10) 

days after service of the materials submitted under paragraph III.3.  The motion for cross-

examination itself should be filed with the other parties, but the accompanying cross-

examination plan should be filed in camera.  The Board will grant such motions “only if [it] 

determines that cross-examination by the parties is necessary to ensure the development of an 

adequate record for decision.”35      

7. Evidentiary Hearing 

Rather than adopt now the parties’ suggestion that the hearing be held approximately 

fifteen (15) days after the service of the materials specified in paragraph III.5, the Board will 

within the next few weeks convene a pre-hearing conference call with the parties to discuss the 

process for setting the hearing date.  The Board does accept for now the parties’ estimate that 

the hearing will last two to three days.  

8. Proposed Findings of Fact and Conclusions of Law 

The parties “shall file written post-hearing proposed findings of fact and conclusions of 

law” no later than thirty (30) days after the close of the evidentiary hearing, pursuant to 10 

                                                 
32 Id. § 2.1207(a)(3)(iii). 
 
33 See Tr. at 851. 
 
34 See Citizens Awareness Network, Inc. (CAN) v. NRC, 391 F.3d 338, 351 (1st Cir. 2004). 
 
35 10 C.F.R. § 2.1204(b)(3); see CAN v. NRC, 391 F.3d at 353-54, noting, based on the 
representations of the agency to the court, that the Commission has left “the determination of 
whether cross-examination will further the truth-seeking process in a particular proceeding to 
the discretion of the individual” Licensing Board and that that process must “comply in practice” 
with the Administrative Procedure Act. 
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C.F.R. § 2.1209.  Thereafter, within twenty (20) days after service of the proposed findings of 

fact and conclusions of law, the parties may submit replies thereto.   

 

It is so ORDERED. 

 
THE ATOMIC SAFETY 
  AND LICENSING BOARD 

 
 

____________________________ 
Michael C. Farrar, Chairman 
ADMINISTRATIVE JUDGE 

 
 

____________________________ 
Lawrence G. McDade 
ADMINISTRATIVE JUDGE 
 
 
____________________________ 
Nicholas G. Trikouros 
ADMINISTRATIVE JUDGE 
 
 

 
 
Rockville, Maryland 
July 26, 2011 
 
Copies of this Order were sent this date by e-mail to counsel for (1) Applicant Shaw 
AREVA MOX Services, (2) the NRC Staff, and (3) Intervenors Blue Ridge Environmental 
Defense League (BREDL), Nuclear Watch South (NWS), and the Nuclear Information and 
Resource Service (NIRS). 

/RA/

/RA/

/RA/
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