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July 8,2011

The Honorable Gregory B. Jaczko
Chairman

Nuclear Regulatory Commission
115535 Rockville Pike

Rockville, MD 20852

Dear Chairman Jaczko:

We write with regard to the Committee’s investigation into the decision-making process
related to the pending license application for consiruction of & high-leve] waste repository a1
Yucca Mountain. According to information developed during the investigation, you and your
office staff were involved in decisions relating to the NRC staff's completion of its technical
review, which was undertaken to determine whether the Department of Energy (DOE)
application for & license to construct a repository satisfies NRC regulations.

- The attached email (see Attachment A) between NRC personnel indicates that you or
staff in the NRC Cheairman’s office were involved in the alteration of the original language in the
professional staff’s draft of the Technical Evaluation Report (TER). We understand that the
TER was prepared ar your direction 1o replace the staff-prepared Safety Evaluation Report
regarding post-closure safety of the repository (SER Volume 3). Both the SER Volume 3 and
the TER contain extremely imporiant information regarding the safety and viability of the Yuccs

Mountain project.

Documents produced during the course of our investigation suggest that NRC
professional staff was-on rack 1o complete the SER Volume 3 well before the scheduled
November 2010 publication date. In July 2010, however, you ordered the NRC professional
staff to slow down or delay its important work on SER Volume 3. Your purposeful delay then
allowed you, in October 2010, to order the NRC staff to stop its work and close down its ravisw
prior to completing the SER Volume 3. Per your directions, the professional NRC staff stopped
work on the SER Volume 3 in October 2010, but continued to work to complete a final,
“reversible” SER document ihat could be stripped of irs findings and converted into 2 TER.
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On February 25, 2011, the Construction Authorization Board (CAB) issued an order
demanding that the NRC show cause why the NRC should not be ordarad to place an unredacted
version of the SER Volume 3 into the Yucca licensinpg-proceeding database. The March 3, 2011,
NRC response states that the SER Volumne 3 was a preliminary draft, depicting preliminary views,
and therefore was not ready for submission. However, NRC’s response ne glected to inform the
CAB that a reversible SER Volume 3 had been or was about 1o be completed. NRC staff had, in
fact, by March 201 1, finished its work on all open issues in the SER Volume 3 and even obtained
clearance 10 issue the volume from the NRC’s Office of General Counsel. NRC professional staff
then procesded to swip out the SER’s findings and converted the final document into a TER, which
has been ready for publication since March 201 1.

We seek to determine whemer you, the NRC chairman'’s office staff, or NRC staff made
ell of the Commissioners aware of the completion of the reversible SER Volume 3 in a fulsome
and timely manner. We also seek to determine whether NRC staff representations, made as part
of the licensing proceeding, fully explained that the SER had been or was about 1o be complered,
and was ready for formanting and the office director’s signature. Therefore, we write to request
additional information regarding communications reiatmg 10 the rcvers’bie SER and your role in

the SER and TER process.

Accordingly, pursuant to Rules X and XI of the Rules of the U.S. House of
Representatives, we respectfully ask that you provide written responses to the following
questions and provide the requested documents by July 22, 2011:

1. Provide all documents, including but not limited to emails, containing or referencing
comrnumications between or among NRC staff concerning the Construction Authorization
Board’s February 25, 2011, Board Order concemning the SER Vohmne 3' status.

2. Provide all documents, including but not limited to emails, containing or referencing
commumications berween NRC staff and any of the five NRC Commissioners concerning
the status of the SER Volume 3 or the TER.?

3. Provide all documents, including but not limited to emails, in your possession or the
possession of staff in the NRC Chairman’s office related in any way to the SER Volume
3 or the TER.

4. Have you or any staff in the NRC Chairman’s office ever utilized an email account other
than your official government email account 1o send or receive emails relating in any way
10 the Yucea Mounrain project? If so, please identify the email accoust or accounts and
produce all such emails berween January 1, 2009, and the present.

' Document entiticd: Safety Evaluarion Report Reiated to Disposal of High-Level Radioactive Wastes in ¢ Geologic
Repamory ar Yucca Mountain, Nevade, Volume 3. Repository Safery After Permaneni Closure.

* Document entitled: Technical Evaluation Report on the Comtent of the ULS. Department of Energy’s Yucea
Mountain License Application. Postelosure Volume: Repasitory Safexy After Permaner: Closure.
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We request that you adhere to instructions contained in Anachment B to this letter for
responding to the Committee's document requests.

Furthermore, we request that you review your records and produce all documents in
response 10 our March 31, 2011, letter, After examining your response w our March 31, 2011,
letter, we have reason to believe that all responsive documents from you and office smff have not
been produced. Other Commissioners have provided us with cmails from your staff that wers
not provided in your production of documents. Additionally, please provide full unredacted
copies of redacted documents previously produced to the Committee, which were redacted

without explanation.

Should you have any questions, you may contact Peter Spencer or Carl Anderson of the
Majority Comminee Staff at (202) 225-2927.

Sincerely,

%; Joln
Chairman - Chat

Subtommiuee on Environment and the Economy

Attachments
cc: The Honorable Henry A. Waxman, Ranking Member

The Honoreble Gene Green, Ranking Member
Subcommitiee on Environment and the Economy

The Honorable Kristine L, Svinicki

The Honorable George Apostolakis

The Honorable William D. Magwood, IV
The Honorable William C. Ostendorff
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RESPONDING TO COMMITTEE DOCUMENT REQUESTS

In respording fo the docwnenr request, please apply the instructions and definitions set forth
below: ;

INSTRUCTIONS

1, In complying with this request, you should produce all responsive documents that are in
your possession, custody, or control of otherwise available to you, regardless of whether the

docurnents are possessed directly by you.

2. Documents responsive o the request should not be destroyed, modified, removed,
ransferred, or otherwise made inaccessible to the Committee.

. 3. In the event that any entity, orgenization, or individual named in the request has been, or
is currently, known by any other name, the request should be read also 1o include such other

names wmder that alternative idemification.

4. Each document should be produced in e form that may be copxed by standard copying
machines. .

5, When you produce documents, youi should identify the paragraph(s) and/or clause(s) in
the Committee's request to which the document responds.

6. Documents produced pursuant to this request should be produced in the order in which
they appear in your files and should not be rearranged. Any documents that are stapled, clipped,
or otherwise fastened together should not be separatcd Documents produced in'response 10 this
request should be produced together with copies of file labels, dividers, or identifying markers
with which they were associated when this request was issued. Ind}cat‘, the office or dxvxsxon

and pcrson from whose files each document was produced.

7. Each folder and box should be numbered, and a descripton of the contents of each fg}dg;
and box, including the paragmph(s) and/or clausc(s) of the request 1o which the docurnems are
responsive, should be provided in an accompanying index.

8. Responsive docurnents must be produced regardiess of whether any other person or entity
possesses non-identical or identical copies of the same document.

9. The Committee requests electronic documents in addition to paper productions. If any of
the requested informartion is available in machine-readable or electronic form (such as on 2
compurer server, hard drive, CD, DVD, back up tape, or removable computer media such as
thumb drives, flash drives, memory cards, and external hard drives), you should immediately
consult with Commitiee staff to determine the appropriate format in which 1o produce the
information. Documents produced in electronic format should be organized, idenrified, and
-indexed electronically in & manner comparable 1o the organizational structare called for in (6)

and (7) above.
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10.  1fany document responsive to this request was, but no longer is, in your possession,
custody, or control, or has been placed into the possession, custody, or comrol of any third party
and cannot be provided in response to this requiest, you should identify the document (stating
date, author, subject and rcc:lplen'rs) and explain the circumstances under which the document

ceased 1o be in your possession, custody, or control, or was placed in the possession, custody, or
contro! of a third party.

11 If any document responsive 1o this request was, but no longer is, in your possession,
eustody or ecntrol, state:

2. how the document was disposed of;
b. the name, current address, and telephone number of the person who currently has

. possession, custody or control over the document;

c. the date of disposition;
d. the name, current-address, and telephone number of each person who authorized said

disposition or who had or has knowledge of said dispositon.

12. If any document responsive to this request cannot be located, describe with particularity
the efforts made 1o locate the document and the specific reasan for ils disappearance, destruction

or unavailability.

13, If a date or other descriptive detail sei forth in this request referring to a document,
comrmumnication, meeting, or other event is inaccurate, but the actual date or other descriplive
derail is known 1o you or is otherwise apparent from the context of the request, you should
produce all documents which would be responsive as if the date or other descriptive detail were

correct.

14. The request 15 continuing in nature and applies to any newly discovered document,
regardiess of the date of its creation. Any document not produced because it has not been
located.or discovered by the return date should be produced immediately upon location or

discovery subsequent thereto.

15.  All documents should be bates-stamped sequentially and produced sequentially. In a
cover letter To accompany your response, you should include a total page coumt for the entire

production, including both hard copy and electronic documents.

16. Two sets of the docurmnents should be delivered to the Commirtee, one s=t to the majority
staff in Room 316 of the Ford House Office Building and one set 1o the minority staff in Room
564 of the Ford House Office Building. You shouwd consult with Commirtee majority siaff

' regarding the method of delivery prior to sending any materials,

17. In the event that & responsive documnent is withheld on any basis, inchading a claim of
privilege, you should provide the following informarion concerning any such document: (a) the .
reason the document is not being produced; (b) the type of doﬂum»m, (c) the general subject
marter; (d) the date, author and addressee; (c) the relauonship of the author and addressee 1o each
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other; and (f) any other description necessary 1o identify the document and to explain the basic
for not producing the document. If 2 claimed privilege applies to only a portion of any document,
that portion only should be withheld and the remainder of the document should be produced. As
used herein, “claim of privilege” includes, but is not limited 1o, any claim that a document either
may or must be withheld from production pursuant to any statute, rule, or regulation.

18.  If the request cannot be complied with in full, it should be complied with to the extant
possible, which should include an explanation of why full compliance is not possible.

19  Upon compietion of the document producias, you should submit 2 writien cenificarion,
signed by you or your counsel, stating that: (1) 2 diligent search has been completed of all
documents in your possession, custody, or control which reasonably could contain responsive
documents; (2) documnents rasponsive to the request have not been destroyed, modified,
removed, ansfarred, or otherwise made inaccessible 1o the Committee since the dare of
receiving the Committee’s request or in anticiparion of receiving the Committee’s request, and
(3) al} documenss idemified during the search that are responsive have besn produced 1o the
Committee, identified in & privilege log provided 1o the Cormrnittee, as described in (17) above,

or identified as provided in (10}, (11) or (12) above,

DEFINITIONS

1. The term "document” means any written, recorded, or graphic marter of any nature
whatsoever, regardless of how recordsd, and whether original or copy, including but not limited
to, the following: memoranda, reports, expense reports, books, manuals, instructions, financial
reports, working papers, records, notes, letters, notices, confirmations, 1elegrams, receipts,
appraisals, pamphlets, magazines, hewspapers, prospectuses, interoffice and intra-office
cornmumications, electronic mail (“2-mail™), instant messages, calendars, contracts, cables,
notations of any type of conversation, telephone call, mesting or other communication, bulletins,
printed marter, computer printouts, invoices, ranscripts, diaries, analyses, rerarns, summaries,
minutes, bills, accounts, estimates, projections, comparisons, messages, corrsspondence, press
releeses, circulers, financial statements, reviews, opinions, offers, studies and investigations,
guestionnaires and surveys, power point presemations, spreadsheets, and work sheets. The 1erm
“document” includes all drafts, preliminary versions, aherations, modifications, revisions,
changes, and amendments to the foregoing, as well as any attachments or appendices thereto,
The term “document™ also means any graphic or oral records or representations of any kind
(including, without limitation, photographs, charts, graphs, voice mails, microfiche, microfilm,
videotapes, recordings, and motion pictures), electronic and machanical records or
representations of any kind (including, without limitation, tapes, cassattes, disks, computer
_ server files, computer hard drive files, CDs, DVDs, back up 1ape, memory sticks, recordings, and
removable computer media such as thumb drives, flash drives, memory cards, and sxtemal hard
drives), and other written, printed, typed, or other graphic or recorded maner of any idnd or
nature, however produced or reproducsd, and whether preserved in writing, film, tapz, slecronic
format, disk, vidsotape or otherwise. A document bearing any notation not part of the original
text is considered to be a separate docurnent. A draft or non-identical copy is a separate
document within the meaning of this term.
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2. The term "documents in your possession, custady or control” means (a) documents that
are in your possession, custody, or control, whether held by you or your past or present agents,
employees, or representatives acting on your behalf; (b) documents that you have a legal right 1o
obrain, that you have a right 10 copy, or to which you have access; and (¢) docwnems fnaz have

been placed in the possession, custody, or control of any third party.

3. The term "communication” means each manner or means of disclosure, ransmission, or

exchange of information, in the form of facts, ideas, opinions, inguiries, or otherwise, regardless
of means utilized, whether oral, electronic, by document or otherwise, and whether face-to-face,

in a meeting, by telephone, mail, e-mail, ipstant message, discussion, release, personal delivery,
or ptherwise. .

4. The terms “and" and "or" should be construed broadly and either conjunctively or
disjunciively as necessary to bring within the scope of this request any information which might
otherwise be construed to be outside its scope. The singular includes the piural number, and vice
versa. The masculine includes the feminine and neuter genders. '

5.  The tetms "person” or "persons" mean natural persons, firms, partnerships, associations,
limited lability corporations and companies, limited liability parinerships, corporations,
subsidiaries, divisions, departments, joini ventures, propricmrships syndicates, other legal,
business or government entities, or any other organization or group of persons, and all
subsidiaries, affiliates, d1vxsmns, departments, branches, and other units thereof.

6. The terms "rcfcmng or "relating," with rsspvct to any g:ven subject, mean anythmg that
constitutes, contains, embodies, reflects, identifies, states, refers to, deals with, or is in any

manner whatsoever pertinent to that subject.

7. The rerms “you™ or “your™ mean and refers 1o

For government recipients:

“You” or “your” means and refers to you as a natural person and the United States and any of its
agencies, offices, subdivisions, entities, officials, administrators, employees, atiorneys, agents,
advisors, consultants, staff, or any other persons acting on your behalf or under your control or
direction; and includes any other person(s) defined in the document request lerer.



